This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARD  LAW  LIBRARY 


'€ 


CopT^S^^i  ^^«  ^7  fn'O^  Sh«pard,  Chioago.    (Patent  applied  for.) 


i   ' 


\ 


-. 


i 


J 


b 


REPORTS 


OF 


CASES    ARGUED  AND  DETEEMINED 


IN  THE 


SUPREME  COUlpW-^NESSEE. 

'UW  SCBOOLl 


1854-5. 


BY   JOHN    L.    T.    SNEED, 

STATE  BEPORTEB. 


YOLITME  n. 


NASHVILLE: 

W.    F.   BAKa  Jc  00.,   PBINTEBa — ^BEFUBUCAN    BANKEB  OFHOE. 


1856. 


^.  Jjz^.  ^  /r^i-'C 


INDEX  OF  CASES. 


A 
Alexander,  Stott  vs.  650 

Allen  tv.  Farrington,  ExV,  526 
Andrews,  Bank  of  Mobile 

vs.  535 

Andrews  vs.  State,  550 

Apperson  &  Co.,  Carnes  vs.  562 
Archbill.  White  vs.  588 

Arlege  et  dl.^  State  vs.        229 
Armneld  et  al.^  Franklin 

et  al.  vs.  305 

Avant,  Bennett  vs.  152 

B 
Baird,  Tilghman  et  al.  vs.  196 
Baker  et  aZ.,  Mosely  vs.      362 
Bank  of  Mobile  vs.  An- 
drews, 535 
Bank  of  Tenn.,  vs.  Skillern 

&  Merriwether,  698 

Barnes  vs.  Sellers  et  al.^      33 
Barnes  vs.  Jackson,  416 

Barrel  et  al.^  Curie  ^«.,       63 
Barret,  Maley  vs.  501 

Battle  vs.  Rawles,  576 

Beanmont,  ddra'r^  vs.  Ir- 
win et  al.^  291 
Beech  &  Hnnter,  May- 
field  vs.,  443 
Bennett  vs.  Avant,  152 
Benton  et  al.^  Davis  vs.,  665 
Boren,  Elliott  vs.,  662 
Bowen  et  al.,  Ward  et  al. 

vs.,  58 

Boyd  et  al.,  Hughes  &  wife 
vs.,  512 


Bradley,  Elder  vs.,  247 
Brevard  vs.^  Neely,  164 
Bridgewater  et  al  vs.  Gor- 
don et  aL,  5 
Brigham,  Stratton  vs.  420 
Brown  vs.  Brown  &  Mc- 

CuUough,  431 

Brown,  Esselman  vs.,     '  303 
Brown  et  al.  vs.  Planters' 

Bank,  425 

Broyles  vs.  Lowrey,  22 
Burrow  et  al.  vs.  Smith 

et  al.,                          .  566 

Burrow  vs.  Henson  et  al.,  658 

C^ 

Caldwell  vs.  State,  490 
Campbell,  Gov.  vs.  Cobb 

et  al.,  18 
Cannon  vs.  Phillips,  211 
Cannon  vs.  Phillips,  185 
Cannon  et  al.  vs.  Wood,  177 
Carmichael  vs.  Hawkins,  405 
Carnes  vs.  Picket  &  Mor- 
ris, 655 
Carnes  vs.  Apperson  &  Co.,  562 
Carroll,  Emondson  vs.,  678 
Carter  &  Tergin,  Furber 

vs.,  2 

Chaffin  vs.  Gullet  et  al.,  275 
Chaffin  et  al  vs.  Orutcher 

et  al.,  360 
Clarksville    &  R.  T.   P. 

Co.,  State  vs.,  88 

Cobb  vs.  O'Keal,  438 
Cobb   et    al.,    Campbell, 


INDEX  OF  OASES. 


Gov.,  r«.,  18 

Ool4),  Welsh   &   Co.   vs. 

Johnson,  73 

Cochran  et  al.,  Elliott,  vs.^  M)S 
Coleman  vs.  Hudson,  4G3 

Collier  ei  a7.,  Hays  &  wife 

Cohimbia&n.  T.  P.  Co., 

State  vs.,  25-4 

Comer,  Rhodes  V8.^  40 

Comptroller   vs.   State  ex 

ret.,  410 

Cooper,  adirCr,  vs.  Mad- 

dox  et  al.,  '  135 

Cothran  &  Xeil,  Croffonl 

vs.,  402 

Crockett,  adnir,  Franklin 

T.P.  Co.  r*.,  263 

CrofibrJ  vs.  Cothran  et  al.,  492 
Crowder,  Young  et  aZ.  vs.,  156 
Crutcher  et  at.,  Chaffin  et 

al.  vs.,  ^  360 

Cunningham,  Knott  vs.  204 
Curie  vs.  Barrel  et  al.,         63 

D 
Davis  vs.  Benton  et  al.,       665 
Davis  et  al.,  Phillips  vs.,    520 
Davis,  State  vs.,  273 

Jiavidson,  Jones  \*s.,  447 

Dearuion,  Mayor  of  Alex- 
andria vs.,  104 
Deckard  et  al.  vs.  Edwards 

et  al.,  93 

Denton,  Horn  et  al.  vs.  125 
Dill,  State  r«.,  414 

Dodd  vs.  Weaver,  670 

Douglass  et  al.  vs.  Harri- 
son ei  al.,  382 
E 
Eakin  et  al..  Smith  et  al 

vs.  456 

E  Imonson,  adm'r,  vs.  Car- 
^  roll,  678 

Edwards   et  al.,  Dechard 

et  al.  vs.,  •  93 

Elder  vs.  Uenry,  81 


Elder  vs.  Bradley, 

Elliott  vs.  Cochran  et  al., 

Elliott  r*.  Boren, 

Esselman  vs.  Brown, 

Ex  parte,  F.  J.  Reid, 

Ezell  vs.  Franklin, 
F 

F.  &  M.  Bank  vs.  White, 

Farrington,  Ex'r,  vs.  Allen. 

Fay  vs.  lleager, 

Ferguson  &  wife  vs.  Ma- 
son, 

Fly  vs.  Lessee  E.  T.  Ool- 
^  lege, 

F6wlke8,  Union  Bank  vs., 

Franklin,  Ezell  vs., 

Franklin  et  al.  vs.  Arm- 
field  et  al., 

Franklin    T.  P.    Co.  vs. 
Crock'ett,  adm'^r,' 

Friersont^^  al.,  Wilkins  et 
al.  vs., 

Fults  vs.  State, 

Furber  vs.  Carter  &  Yer- 

"'"  Q 

Gee  vs.    Gee, 

Gonlon  et  al.,  Bridgewater 

ei  al., 
Gourloy  vs.  Thompson  et 

al.. 
Gullet  et  al.,  Chaffin  vs., 
Gunn  et  al.  vs.  ilason, 
Grills  et  a!,  vs.  Hill, 

II 
Hamlet,  Jones  vs., 
IIarrelv5.  Ward, 
Harris,  Holland  v., 
Harris,  State  vs., 
Harrison  et  al.,  Douglas 

et  al.  vs.,  ^ 

Hart,  Tharp  vs., 
Hawkins,  Carmicliael  vs.. 
Hays  &  wife  vs.  Collier  et 

al., 
Henry,  adrar,  vs.  Elder, 


247 

468 

m2 

303 
375 
236 

482 
52r> 
200 

618 

689 
555 
236 

305 

263 

701 
232 

1 

395 

5 

387 
275 
637 
711 

256 
610 

68 
224 

382 

405 

585 
81 


INDEX  OF  OASES. 


Henson  et  al.^  Burrow  vs,y  658 
Ilill,  Grills  et  al.,  vs.,  711 
Ilix  et  aZ.,  Scott  vs.^  193 

Holland  vs.  IIarri8,  68 

Horn  et  al.  vs,  Denton,  125 
Hudson,  Coleman  vs.^  463 
Iluglies  &  wife  vs.  Bovd 

et  al.,  "     512 

Hunter  6^  flrZ.,  May  field  r*.,  443 
Hurst  vs.  Means,  546 

I 
Irwin  et  al.,   Beaumont, 

<uhnh\  vs.,  291 

Ivey,  Sullivan  vs.,  487 

J 
Jackson,  Barns  vs,,  416 

Johnson ^^  al.,  Peareon  vs.,  580 
Johnson,  Cobb,  Welsh  & 

Co.  vs.,  73 

Jones  vs.  Davidson,  447 

Jones,  Simpson  vs.,  36 

Jones  vs.  Hamlet,  256 

K 
Knott  vs.  Cunningham,       204 
Knott  vs.  Smith,  244 

L 
Lessee  of  E.  T.  College, 

Fly  vs.,  689 

Lessee   of   Woodfolly    vs. 

Nail,  674 

Lowrey,  Broyles  vs.,  22 

M 
Maddox  et    a?.,    Cooper, 

achri'T,  vs.^  135 

Major  vs.  State,  11 

Maley  vs.  Barrett,  501 

Mason,  Ferguson  &  wife 

vs.,  618 

Ma^on  et  al.,  Gunn  et  al. 

vs..  637 

Mayfieldv5.  Beech  &  Hun- 
ter, 443 
Mayor  of  Alexandria  vs. 

Dearmon,  104 

.  McCormack  et  al.  vs.  Mur- 

free,  46 


McGhee  vs.  McGhee, 
McCuUough  et  al..  Brown 

vs.^ 
Means,  Hurst  r.<f., 
Merriwether,  Vaulx  et  al. 

vs., 
Merriwether  et  al..  Bank 

of  Tenn.  vs.. 
Miller  et  al.  i*s.  Murfree, 
Morris  et  al.,  Carnes  vs., 
Mosely  vs.  Baker  et  al., . 
Murfree  vs.    McCofmack 

&  Miller,, 
Murray,  Wade  t'*., 

N 
Nail,    Woodfolk's    lessc^ 

Nailing  vs.  Nailing, 
Neely,  Brevard  vs.^ 
Neil  &  Cothran,  Crofford 
vs., 

O 
O'Neal,  Col)b  vs., 
O'Neal  vs.  State, 

P 
Park  et  al.  vs.  Walker, 
Pearson  vs.  Johnson  et  al. 
Phillips   &   Wif]^<:riiis    vs. 

Weils, 

Plnllips,  Cannon  vs. 

Phillips,  Cannon  as. 

Phillips  vs.  Davis  et  al., 

Pickett     &     Morris     i*s. 
Carnes, 

Pippin  vs.  State, 

Planters'  Bank,  Eatclifl\t 
Brown  vs., 

Pritchitt  vs.  State, 
II 

Ratcliff  *fe  Brown  vs.  Plan- 
ters' Bank, 

Rawles,  Battle  vs., 

Ileager,  Fay  vs., 

Keid,  £x  parte, 

Rho(les  t^s.  Comer, 

Rowland  vs.  Rowland, 


221 

431 
54f) 

6S3 

60  ^ 

655 

4^ 

5'^ 


674 
6"0 
161 

4f)2 

43S 
215 

50.'] 
580 

154 
185 
211 
520 

43 

42.") 

2sr» 


425 
576 
^200 
375 
40 
543 


VI 


INDEX  OF  CASES. 


Scott  vs.  Hix  et  al.^  102 

Sellers  et  al.^  Barnes  vs,^       33 
Sharp  et  al.^  State  for  use 

&c.  t?5.,  G15 

Sharp  vs.  Sharp,  496 

SheU  vs.  Shell,  718 

Shcid  vs.  Stamps,  172 

Simpson  vs.  Jones,  36 

Skillern  et  al.  vs.  Bank  of 

Tenu.,  698 

Smith  et  al.  vs.  Eakin  et 

al.^  456 

Smith  vs.  Smith,  473 

Smith  et  aJ.^   Burrow   ct 

al.  vs.,  566 

Smith,  Knott  vs.,  244 

Stamps,  Sheid  vs.y  172 

State  vs.  Major,  11 

State  vs.  Pippin,  43 

State  vs.  Clarksville  &  li. 

T.  r.  Co.,  88 

State  vs.  Williams,  160 

State,    for    use,    &c.   vs. 

Sharp  et  al.,  615 

State,  Caldwell  vs.,  490 

State,  Andrews  vs.,  550 

State,  O'Neal  vs.,  215 

State  vs.  Harris,  224 

State  vs.  Arlege  et  aL,        229 
State  vs.  Fults,      ^  232 

State  vs.  Columbia  &  H. 

T.  P.  Co.,  254 

State  vs.  Davis,  273 

State,  Prichitt  7'.v.,  285 

State  e-x  rel.,  Comptroller 

vs.,  410 


State  vs.  Dill, 
Stott  vs.  Alexander, 
^tratton  vs.  Brigham, 
Sullivan  vs.  Ivey, 

T 
Tharp  vs.  Hart, 
Thompson  et  al.,  Gourley 

vs., 
Tilghman  et  al.  vs.  Baird, 
Tisdale  vs.  Tisdale, 
Turner  vs.  Turner, 

U 
Union  Bank  vs.  Fowlkes, 

V 
Vaulx  et  al.   vs.    Merri- 

wether, 

W 
Wade  vs.  Murry, 
Walker,  Park  et  al.  vs.. 
Ward,  Ilarrel  vs.. 
Ward  ct  al.  vs.  Bowen  et 

al.. 
Weaver,  Dodd  vs.. 
Wells,   PhiUips  &  Wig. 

gins  vs., 
Welsh,   Cobb  &  Co.    vs. 

Johnson, 
White  vs.  Archbill. 
White,  F.  &  M.  Bank  rs., 
j  Wilkins  et  al.  vs.  Frierson 

et  al., 
Williams  vs.  The  State, 
!  Wood,  Cannon  et  al.  vs. 
Woodfolk's  lessee  vs.  Nail, 

;  Y 

j  Yergin  et  al.,  Furber  vs. 
I  Y^'oung  et  al.  vs.  Crowder, 


414 

650 
420 

487 

569 

387 

196 

596 

27 

555 


683 

50 
503 
610 

59 
670 

154 

73 

588 
482 

701 
160 
177 
674 

1 
156 


>  JUDGES  OF  THE  SUPEEME  COURT 

OF  TENNESSEE, 
DURING  THE   PBBIOD  COMPBISED   WITHIN  THIS   VOLUME. 


Hon.  ROBERT  J.  McKINNEY,  Knoxville. 

'^      ROBERT  L.  OARUTHERS,  Lebanon. 

""    *ARCHIBALD  W.  O.  TOTTEN,    Jaokaon. 


attorney  general  : 

I  JOHN   L.    T.    SNEED. 

I      ■ 

I 

I  


*0:i  the  20th  of  Angiut,  1856,  Judge  TorrxH  reaigned  his  seat  upon 
the  bench,  and  the  Governor  appointed  and  commissioned  Hon.  Wiluak  R. 
Harris,  of  Memphis,  as  special  judge  ad  tn^mm,  to  fill  the  vacancy  untQ  aii 
election  could  be  held.  By  Executive  proclamation  an  election  was  ordered, 
and  was  held  on  the  Ist  day  December,  1860,  to  fill  the  vacancy,  which  re- 
solted  in  the  choice  of  Hon.  Wiluam  B.  Harris,   of  Hemphia. 
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FOB  THE 

MIDDLE  DIVISION. 


NASHVILLE:  DECEMBER  TERM,  1864. 


GSOSGE  C.  FUBBEB,  V««  •  CaBTBB  AND  YeBGIN. 


1.  Appkal.  Effwt  of  a  Hmple  appeal,  and  appeal  in  error  upon  the  judg- 
ment of  the  inferior  iriimnal,  A  aimplti  appeal  operates  as  an  immediate 
transfer  of  the  canse  to  the  appeDate  court;  puts  an  end  to  all  ftirther 
control  of  the  inferior  cotirt,  and  operates  also  to  annul  the  Judgment  of 
the  inferior  court,  which,  in  legal  contemplation,  ceases  to  exist  after  the 
appeal  is  granted.  The  appeal  in  error  merely  euspende  the  judgment  of 
the  inferior  court,  and  does  not  annul  or  destroy  it — ^hen6e,  if  the  appeal 
in  error  be  dismissed  or  abated,  the  juc^ent  below  remains  in  full 
fbrce.  , 

2.  Saxx.  j^eet  of  a  failure  to  prpeecute  an  appeal  in  error.  The  mere 
neglect  to  prosecute,  does  not,  like  a  dismisraon,  or  abatement  of  the 
appeal  in  error,  remove  the  suspension  of  the  judgment  in  the  inferior 
court,  and  leaye  that  court  at  liberty  to  proceed  to  carry  into  effect  its 
judgment,  as -if  the  appeal  in  error  had  not  been  granted.  In  such  case 
the  judgment  of  the  inferior  court  remuns  suspended,  and  cannot  be  ex- 
ecuted by  that  court  until  action  shall  have  been  taken  to  remore  the- 
suspension. 
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NASHVILLE: 


Gecrge  0,  Furber  vs.  Carter  and  Yergtn. 

Same.  Where  appellee  brings  up  the  record  after  the  proper  term,  and 
asks  an  affirmance.  Notice  to  appellant.  If  the  record  be  brought  up 
by  the  appellee,  to  move  for  an  affirmance  of  the  judgment,  at  any  time 
after  the  term  of  the  supreme  court,  to  which  the  record  ought  to  have 
been  certified — notice  of  his  intention  so  to  do,  should  be  given  to  the 
appellant  or  his  attorney. 


FBOM   DEKALB. 


At  the  April  term  1851  of  the  circuit  court  of  De 
Kalb  connty,  before  Turner,  Judge,  presiding,  there  was 
verdict  and  judgment  for  the  defendants,  in  an  action  of 
assumpsit,  instituted  against  them  by  the  plaintiff.  The 
court  having  overruled  the  plaintiff's  several  motions 
for  a  new  trial,  and  in  arrest  of  judgment,  he  prayed 
an  appeal,  in  the  nature  of  a  writ  of  error,  to  the  suc- 
ceeding term  of  this  court,  (December  term,  1851,) 
which  was  regularly  granted,  and  a  bill  of  exceptions 
tendered.  The  plaintiff,  however,  neglected  to  prosecute 
his  appeal,  and  the  defendant  on  the  9th  of  November, 
1854,  filed  in  the  office  of  the  clerk  of  this  court  a  tran- 
script of  the  record,  and  at  the  present  term,  asked  an 
affirmance  of  the  judgment. 

Bbucn  and  Wadb  for  the  plaintiff,  cited  7  Humph., 
310;    Story  on  contracts,  §  644;    7  Terg.,   96. 

CoLHB  and  Savagb  for  defendants,  cited  Martin  and 
Yerger,  264,    1   Tcnn.,   370. 

McEjnnet,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  brought  by  the  plain- 
tiff against  the  defendants,  on  the  6th  of  January,  1849, 
in  the  circuit  court  of  De  Kalb. 
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On  the  trial,  at  the  April  term  1851,  verdict  and 
judgment  were  rendered  for^the  defendants;  and  a  new 
trial  having  been  refused,  the  plaintiff  tendered  a  bill 
of  exceptions,  which  was  signed;  and  an  appeal  in  er- 
ror was  regularly  prayed,  and  granted  to  this  court. 

The  plaintiff  failed  to  prosecute  his  appeal,  having 
taken  no  steps  in  the .  cause  after  the  execution  of  the 
appeal  bond,   and  the  grant  of  the  appeal. 

The  defendants  have  brought  up,  and  filed  a  tran- 
script of  the  record,  at  the  present  term  of  this  court, 
and  moved  for  an  afltenance  of  the  judgment. 

On  the  argument  of  this  motion,  the  plaintiff  appear- 
ed by  his  counsel,  and  resisted  the  motion:  insisting 
that  the  judgment  was  erroneous,  and  ought  to  be  re- 
versed. 

We  think  the  motion  must  be  allowed.  It  is  true, 
the  effect  of  an  appeal  in  error,  given  by  our  law,  is 
different  from  that  of  a  simple  appeal.  The  latter  op- 
erates, not  only  as  an  immediate  transfer  of  the  cause 
to  the  appellate  court,  so  as  to  put  an  end  to  all  fur- 
ther control  of  the  inferior  court,  but  it  likewise  ope- 
rates to  annul  the  judgment  of  the  inferior  court,  which, 
in  legal  contemplation,  ceases  to  exist  after  the  grant  of 
the  appeal.  But  the  appeal  in  error  merely  svspeTida 
the  judgment  of  the  inferior  court,  and  does  not  annul 
or  destroy  it — Whence,  if  the  appeal  in  error  be  dismiss- 
ed, or  abated,  the  judgment  below  remains  in  full  force. 
See  Thompson  vs.  Kercheval,  10  Humph.,  322.  But 
the  mere  neglect  to  prosecute,  does  not,  like  a  dismis- 
sion, or  abatement  of  the  appeal  in  error,  remove  the 
fiuspension  of  the  judgment  in  the  inferior  court,  and 
leave  tJiat   court  at   liberty  to  proceed  to  carry  into  ef 
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feet  its  judgment,  as  if  the  appeal  in  error  had  not 
been  granted.  In  case  of  fidlnre  to  prosecute,  the  judg- 
ment of  the  inferior  court  remains  suspended,  and  can- 
not be  executed  by  that  court,  until  action  shall  have 
been  taken  to  remove  the  suspension. 

The  method  adopted  in  the  present  case,  is  sanction- 
ed by  precedent,  and  we  think  the  practice  proper. 

The  length  of  time  that  has  elapsed  since  the  grant 
of  the  appeal  in  error  in  this  case,  fiimishes  no  ground 
for  refusing  the  motion:  the  appellant,  who  has  refiised 
to  prosecute  his  appeal,  cannot  be  heard  to  urge  this 
objection.  If  the  appellant  had  not  voluntarily  appear- 
ed in  this  court,  a  question  would  have  arisen  as  to 
the  necessity  of  notice. 

A  party  may  omit  to  prosecute  his  appeal,  because  of 
an  adjustment  of  the  matter  in  litigation,  after  the  grant 
of  tiie  appeal,  and  before  the  term  of  the  supreme 
court  to  which  it  is  taken,  or  for  other  sufficient  cause. 
And  therefore,  if  the  record  be  brought  up  by  tiie  ap- 
pellee, and  an  affirmance  of  the  judgment  moved  for, 
at  any  time,  after  the  term  of  the  supreme  court  to 
which  the  record  ought  to  have  been  certified,  notice  of 
his  intention  to  do  so,  ought  to  be  given  to  the  ap- 
pellant or  his  attorney. 

The  question,  whether  the  appellant  has  any  right  on 
the  motion  of  the  appellee  for  an  affirmance — ^to  assign 
errors,  need  not  be  discussed  in  the  present  case,  as  no 
objection  was  made  to  his  doing  so;  nor  was  it  import- 
ant that  objection  should  have  been  made,  as  it  is  cleai' 
there  is  no  error  in  the  record. 

The  motion  is  allowed,  and  judgment  affirmedl 


DEOEMBEB  TERM,  1854. 


&  C.  Bridgewater  W.  al  v$.  F.  H.  Gordon  H  al. 


S.  0.  Beidqewateb  et  al.  vs.  F.  H.  GoBDOifi  et  al. 


Will.  Where  a  life  estate  is  created^  with  setferal  and  vested  remainder 
to  tetUUcn^s  children.  Where  en  estate  Is  given  to  A  for  life,  with  s 
several  and  vested  interest  in  remainder  to  her  children,  each  of  the 
children  has  a  transmissible  interest,  and  upon  the  death  of  either,  pend- 
ing the  life  estate,  each  interest  wOl  go  to  his  heir  or  representative 
according  as  the  estate  is  real  or  perBonai,  provided  there  be  no  words 
of  survivorship  which  show  the  intention  to  be,  that  the  children  living 
at  the  death  of  the  tenant  for  life,  shall  take  the  entire  estate. 
Samk.  Construction.  The  law  favors  the  vesting  of  estates,  and  there  is  no 
inconsistency  between  the  present  right  and  the  future  use.  So  where 
the  testator  gave  his  estate  to  his  wife  for  Kfe  or  widowhood,  with  pro- 
vision for  advancements  to  his  children,  and  directed  that  the  'whole  be 
equally  divided  between  the  children,  share  and  share  alike,  at  the  ter- 
mination of  the  particular  estate,  it  is  clear  ^at  the  interest  in  remain- 
der vested  at  the  death  of  tiie  ^testator  when  the  will  took  effect,  to  be 
enjoyed  in  possession  at  the  termination  of  the  life  estate,  and  that  the 
children  take  a  several  mterest  in  remainder,  as  tenants  in  common. 


FROM  BMITH. 


This  was  a  bill  filed  in  chancery  at  Carthage,  by 
the  complainant,  as  administrator  de  bonis  non^  with 
the  will  annexed,  of  William  Moores,  dec'd,  seeking  to 
have  the  said  will  construed,  and  the  rights  and  inter- 
ests of  the  parties  claiming  under  the  same,  stated  and 
adjusted.  The  testator  executed  his  will  in  1828,  and 
soon  afterwards  died.  By  the  will  William  B.  Moores 
was  appointed  executor  of  the  same,  and  upon  due  pro- 
bate thereof,  entered  upon  its  execution.  In  1835,  the 
executor  removed  to  the  State  of  Alabama,  and  the 
complainant  was  made  administrator  de  bonis  non,  with 
the  will  annexed.      The  testator  left  a  widow  and  nine 
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children,  of  whom  Ehoda  M.  was  one.  She  intermar- 
ried with  Francis  H.  Gordon  in  1834,  and  had  issue 
thereof  the  respondent  Ehoda  M.,  soon  after  whose 
birth,  in  1836,  the  mother  died.  By  the  terms  of  the 
will  the  whole  estate,  both  real  and  personal,  was  be- 
queathed to  the  widow  during  her  life  or  widowhood,  to 
maintain  and  educate  the  children,  and  with  discretion^ 
to  allot  to  such  as  might  marry  or  settle  in  business, 
portions  tfiereof,  under  proper  directions  as  to  equality 
of  distribution.  Upon  the  death  or  marriage  of  the 
widow,  the  estate  was  to  be  divided  equally^  share  and 
share  alike^  among  the  testator's  children.  The  respon- 
dent, Francis  H.  Gordon,  administered  upon  the  estate 
of  his  deceased  wife,  and  in  his  answer  to  the  bill, 
relinquishes  to  Rhoda  M.,  his  daughter,  whatever  might 
be  his  interest  in  the  estate  in  right  of  his  late  wife. 
Elizabeth  Moores,  the  widow,  died  in  1852,  never  hav- 
ing married  since  the  testator's  death.  Hie  cause  was 
heard  before  Chancellor  Ridley,  at  Carthage,  during  the 
August  term,  1854,  who  decreed  that  upon  tlie  death 
of  the  widow  the  whole  estate  went  to  the  testator's 
children  then  surviving,  and  that  the  respondents,  Fran- 
cis H.  €k)rdon  and  Rhoda  M.  Gordon,  had  n©  interest 
in  the  same  in  right  of  the  decedent,  Rhoda  M.  Gor- 
don, the  late  wife  and  mother  of  respondents.  From 
this  decree  the  respondents  appealed  to  this  court. 

GtHLD  and  Ffte,  for  the  complainants,  cited  1  Jar- 
mon  on  Wills,  304 — 3  Atkins,  80 — Frierson  vs.  Van 
Buren  7  Yerg.,  613— Acts  1851-2,  p.  243— /c^^  adm'r. 
vs.  Satterfield^  11  Humph.,  58 — Womack  vs.  Smith  & 
Timley^  ib.  484. 
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JoBDAN  Stokeb,  for  respondentfl,  commented  upon, 
Ivey  vs.  Satierfiddy  11  Humph.,  58,  and  Womach  ys. 
Smith  et,  aZ.,  id.  484 — and  cited,  1  Jarmon  on  Wills, 
295-6,  751,  774.  1  Koper  on  Legacies,  65,  71,  619, 
625.  7  Yerg.,  606.  2  Jarmon,  75-6,  97,  622.  3 
Atkins,  80.  Tur.  &  Russ,  413,  416.  11  Cond.  Eng. 
Reps.,  224.  15  Eng.  Com.  L.  Rep.  206.  2  Williams 
on  Ex'rs.  3  Am.  Ed.,  936.  3  Term  R.,  484.  1 
Eng.  Com.  L.  Rep.,  820.  12  id.,  392.  1  Brown  Oh. 
R.,  468.  id.  167.  2  Ves.,  488.  3  id.,  149.  6 
id.,   136.     15  id.,   121.      2   Jac.  A  Walk.,   150,  462-3. 

1  Williams  on  Ex's.,  587.  2  Vern.,  106.  3  Swanst., 
839,  658.  6  Cond.  Eng.  R.  425.  4  Kent's  Com.,  7 
ed.,  215,  217.  2  Lomax  Ex's.,  17.  3  Lomax  Dig., 
155.  5  Mass.  R.,  535.  4  Hen.  &  Mund.,  411.  1 
Call's  R.  212.      4  John's  R.   61.      2  Dev.  &  Bat.  125. 

2  Hnmph.,  584.  9  id.,  470.  7  id.  454,  477.  4 
Madd.  Ch.  R.  411.  2  William's  Ex's.,  1093.  3  Madd. 
Ch.  R.  410.  3  Mer.  R.  335.  Meigs'  R.,  299.  4 
Yerg.,  332.  8  id.,  59.  1  Sh.  &  Lef.,  204.  1  Johns 
Ch.  R.,   195.      Dan'l.  Ch.   Pract.,   1726. 

ToTTEN,   J.,  delivered  the  opinion  of  the  conrt. 

The  parties  to  this  bill  are  the  devisees  and  lega- 
tees of  William  Moores,  dec'd,  and  it  was  brought  to 
obtain  a  construction  of  his  vnll. 

The  will  dated  in  July  1828,  is  as  follows:  "I 
.give  to  my  beloved  wife,  Elizabeth  Moores,  during  her 
life  or  widowhood,  all  my  estate  both  real  and  person- 
al, to  be  used  by  her  for  the  purpose  of  raising  and 
educating  my  children,  and  that  she  may  at  her  discre- 
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tion,  at  any  time,  give  to  any  of  my  children,  at  their 
marriage  or  settlement  in  basiness,  such  portion  of  my 
estate  as  she  may  consider  expedient  and  proper;  pro- 
mded^  that  such  portion  so  given,  shall  not  exceed  their 
distribntive  share;  and  jrromded  aUo^  that  all  such  por- 
tion of  property  so  given  by  her,  shall  be  valued  by 
two  or  more  disinterested  and  competent  men,  and  that 
an  acconnt  of  all  such  property  so  given,  shall  be  kept 
by  my  executor:  so  that  at  the  final  settlement,  all  my 
children  may  have  received  equal  portions-,  share  and 
share  aliJu.  • 

^'Secondly:  At  the  death  or  marriage  of  my  said 
wife,  it  is  my  will  that  my  estate  be  equally  divided 
between  my  children,  share  and  share  alite,  having  a 
just  and  equitable  regard  to  such  portions  of  property 
as  may  have  been  given  to  any  of  them  by  my  wife 
as  afore-authorised,  so  that  no  one  of  them  may  re- 
ceive more  than  another." 

The  testator  died  in  1828,  leaving  his  wife  and  nine 
children  surviving  him.  The  widow,  who  never  mar- 
ried, died  in  August,  1852.  One  of  the  testator's  daugh- 
ters, Ehoda  M.,  married  Francis  H.  Gordon,  and  in 
1834,  she  died,  leaving  one  child,  the  defendant,  Eho- 
da M.  Gordon.  Francis  H.  Gordon  has  administered 
on  the  estate  of  his  late  wife,  and  in  his  answer  relin- 
quishes in  favor  of  his  daughter  any  interest  in  the 
estate  Jo  which  in  right  of  his  late  wife,  he  may  bo  en- 
titled. The  testator  died,  seized  and  possessed  of  a  con- 
siderable estate,  consisting  of  land,  slaves,  &c. 

Now  the  question  is:  did  Ehoda  M.  Gordon  die  seiz- 
ed And  possessed  of  a  vested  and  transmissible  interest 
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under  said  will,  or  did  the  entire  estate  go  to  her  broth- 
ers and  sisters  at  her  death? 

It  will  be  seen  that  she  died  during  the  continu- 
ance of  the  life  estate  given  to  her  mother,  and  there- 
fore, before  the  time  appointed  by  the  will  for  division 
among  the  children,  entitled  to  the  estate  in  remainder. 

For  tlia  plaintiff  it  is  arguedj  that  the  gift  in  remain- 
der is  to  a  class  designated  as  the  children  of  the  tes- 
tator, and  that  the  persons  living  and  composing  the' 
class  at  the  term  limited  for  a  division  of  the  estate 
in  remainder,  are  exclusively  entitled,  without  regard  to 
previous  deaths.  To  support  this  position,  cases  are 
referred  to— 7  Yerg.  E.,  606.  Satterfidd  vs.  Mays^ 
11  Humph.,  58.  Womaok  vs.  Smithy  11  Humph.,  478. 
In  Satterfield  vs.^  Maya^  the  court  say  in  reference  to 
the  principle  insisted  on  in  this  case,  '^That  the  in- 
terest vests  in  the  described  class  as  a  class,  and  not 
individually  in  the  persons  composing  such  class,  and 
the  entire  subject  of  the  gift  survives  to  and  vests  in 
the  persons  constituting  such  class  at  the  period  when 
the  payment  or  distribution  of  the  fond  is  to  be  made." 

It  seems  to  us  that  the  principles  only  apply  in  the 
case  of  an  aggregate  fund  given  to  a  class  of  persons 
as  an  unit,  and  who  take  a  jomt  interest  in  the  fund. 

But  where  an  estate  is  given  to  A  for  life,  with  a 
several  and  vested  interest  in  remainder  to  her,  children, 
each  of  the  children  has  a  transmissible  interest,  and 
upon  his  death  during  the  continuance  of  the  life  es- 
tate, such  interest  wiU  go  to  his  heir  or  representative, 
according  as  the  estate  is  real  or  personal:  unless  in- 
deed  there    be    words  of  survivorship    which    show    the 
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intention  to  be,  that  the  children  living  at  the  death 
of  the  tenant  for  life,  shall  take  the  entire  estate. 

These  principles  are  declared  and  illustrated  in  nu- 
merons  cases.  Heath  vs.  Heathy  2  Atk.,  121.  Wal- 
Tcer  vs.  Shore^  15  Ves.  122.  Middleton  vs.  Messinger, 
5  Ves.,  137.  Devesure  vs.  Mells^  1  Brown.  0.  R.  538. 
Knight  vs.  Wall^  2  Dev.  &  Bat.  Law,  125,  Doe  vs. 
Provost^  4  Johns.  E.,  62.      Pain  vs.  Benson,  'S  Aik.  78. 

Now  in  the  present  case,  the  gift  is  to  the  wife  of 
the  testator,  during  her  life  or  widowhood,  with  cer- 
tain provisions  for  advancements  to  her  children,  and  at 
her  death  the  estate  to  be  "equally  divided"  between 
the  testator's  children,   "share  and  share  alike." 

"We  think  it  clear  that  the  interest  in  remainder,  vest- 
ed at  the  death  of  the  testator,  when  the  will  took  effect, 
to  be  enjoyed  in  possession  at  the  termination  of  the 
particular  estate. 

The  law  favors  the  vesting  of  estates,  and  there  is 
no  inconsistency  between  the  present  right  and  the  fu- 
ture use.      1  Jarmon  on  Wills,  727. 

It  is  equally  clear  that  the  children  take  a  several 
interest  in  the  estate  in  remainder,  as  tenants  in  common, 
for  the  words  are  eocpressive  and  appropriate  to  convey 
Buch  an  interest.  The  estate  is  to  be  divided  into 
equal  shares  and  an  account  to  be  taken  of  previous  ad- 
vancements. Each  has  a  several  and  distinct  interest 
in  the  estate,  though  united  in  possession  with  the 
others.  2  Kent,  350.  4  Kent,  367.  2  Jarmon  on 
WiUs,  162. 

The  result  then  is,  that  Ehoda  M.  Gordon  died 
seized  and  possessed  of  a  transmissible  interest  in  said 
estate.     Her  interest  in  the  realty  descended  to  her  daugh- 
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ter,  Ehoda  M.,  and  her  interest  in  the  personally,  to  her 
rejH'esentatiYe. 

The  decree  of  the  chancellor  will  be  reversed,  and  a 
decree  be  made  in  conformity  with  this  opinion,  se- 
curing to  Ehoda  M.,  however,  the  personal  estate  to 
which  Fwmcis  H.  Gordon,  as  the  husband  and  admin- 
istrator of  her  mother,  concedes  to  his  said  daughter  in 
and  by  his  answer. 

The  cause  will  be   remanded  for  further   proceeding. 

Decree  reversed. 


Major  v$.  Tbb  State. 


1.  Criminal  Law.  Eifideg^,  JiuRtial  KnamUdge,  JE»empl^teaikm  of  i2#- 
corda.  Seal.  Beoords  of  oourts  in  the  same  State,  are  proTen  by  exem- 
plification under  the  seal  of  the  Court  and  the  attestation  of  the  clerk. 
It  seems,  however,  that  a  record  sent  from  one  ooimty  to  another  upon 
a  change  of  Tenue,  in  a  case  of  capital  felony,  attested  by  the  clerk  with- 
out the  seal  of  the  court,  will  be  sufficient,  as  the  courts  will  judicially 
recognize  the  public  officers  of  the  State  under  whose  kws  and  organi- 
zation they  act,  such  as  the  chief  executive,  the  ^  heads  of  departments, 
Judges  of  courts  of  general  jurisdiction,  attorneys  for  the  State,  sheriiSi 
and  clerks. 

2.  Sams.  Borne.  Waivtr,  Same.  In  a  case  of  capStal  Mmy,  where  the 
Tenue  was  changed  to  another  oounty,  the  derl^in  authenticating  the 
record  upon  such  change  of  yenue,  attested  the  same  officiaUy— but  neg- 
lected to  affix  the  seal  of  the  court  thereto,  and  the  prisoner  proceeded 
to  trial  without  objection.  This  was  a  wairer  of  all  right  of  subsequent 
exception  to  such  irregularity,  if  mdeed,  it  could  be  held  a  valid  excep« 
tion. 
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Saks.  Ohange  of  vmuB,  Act  of  1889,  cA.  9,  §  2.  JBmUring  tntMenpt 
upon  the  minute;  The  act  of  1889,  ch.  9,  §  2,  reqairmg  the  circuit 
court  to  which  the  venue  in  a  criminal  case  has  been  clianged,  to  hare 
the  transcript  of  the  record  entered  in  AiU  upon  the  miDutes,  is  merely 
directory,  and  the  omission  of  the  court  to  comply  with  it,  would  not 
vitiate  its  judgment  It  is  the  duty  of  the  court,  however,  to  comply 
with  its  provisions-^as  the  intention  of  the  legisiature  was  to  preserve 
the  record  from  casualty  and  loss. 


FROM   SCOTT. 


The  prisoner,  a  slave,  was  indioted  in  the  circuit 
court  of  Scott  county,  for  an  assault  and  battery  upon 
a  free  white  woman,  with  intent  to  commit  a  rape. 
After  an  unsuccessful  effort  to  empannel  a  jury  in  said 
county  for  his  trial,  the  court  changed  the  venue  to  the 
county  of  Morgan,  and  thence  for  a  like  reason  to  the 
county  of  Fentress.  It  seems  that  the  clerk  of  the 
circuit'  court  of  Scott,  in  transcribing  the  record  for  the 
circuit  court  of  Morgan,  omitted  to  certify  the  same 
under  his  official  or  other  seal;  but  to  this  no  excep- 
tion was  taken  in  the  circuit  court  of  Morgan,  where 
the  prisoner  was  arraigned  for  trial^  and  an  ineffectual 
attempt  made  to  get  a  jury.  It  was  urged,  also,  that 
it  did  not  appear  of  record,  that  the  transcript  £rom 
the  circuit  court  of  Scott  had  been  spread  upon  the 
minutes  of  the  circuit  court  of  Morgan.  To  this,  also, 
there  was  no  objection  made  in  the  court  below.  The 
facts  of  the  case  are  briefly  these:  Myra  Looper,  the 
female  upon  whom  the  assault  was  made,  was  a  girl 
of  sixteen  yeara^*  of  age.  She  had  known  the  prisoner 
weU  fipom  her  earliest  years — ^and  had  been  much  asso- 
ciated with  him  since  her  childhood.  He  had  never, 
during  her   life    before,    attempted   a  rude   approach   to- 
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ward  her,  or  nttered  a  coarse  or  obscene  word  in  her 
presence.  On  the  night  of  the  assanlt  and  batteiy 
committed  ttpon  her,  she  was  spending  the  night  at  the 
house  of  a  neighbor,  who,  npon  leaving  home  for  a 
few  days,  had  requested  her  to  sleep  in  the  house  and 
take  care  of  three  little  children,  who  were  left  at 
home.  After  she,  with  the  children,  had  retired  to 
bed,  she  heard  some  one  knock  at  the  front  door  of 
the  room  she  occupied,  and  then  quickly  run  around 
to  the  back  door,  where  the  knocking  was  continued. 
She  arose  in  great  alarm,  and  approached  the  back 
door,  which  she  opened,  and  the  person  whom  she 
supposed  to  be  the  prisoner,  ixnmediately  ran  off  into  a 
cornfield,  some  distance  in  rear  of  the  house.  Oreatly 
alarmed  and  agitated,  she  at  once  waked  the  children 
and  after  dressing  them,  proceeded  with  them  toward 
her  own  home.  She  had  advanced  some  forty  yards, 
aft»r  leaving  the  lot,  when  a  person,  who,  by  moon- 
light, resembled  the  prisoner,  and  whom  she  believed 
to  be  him,  suddenly  sprung  upon  her,  from  behind  a 
tree,  greatly  disguised,  with  ^'Ms  head  all  bundled  up 
with  rags^  and  looking  like  a  ghost^'*  seized  the  child 
she  carried  in  her  arms,  and  threw  it  some  distance 
fi^m  him,  threw  her  upon  her  back,  and  while  chok- 
ing her  with  one  hand,  attempted  to  take  up  her 
clothes  with  the  other.  She  called  him  by  name,  and 
begged  him  to  desist.  He  did  not  reply,  but  after 
struggling  with  her  about  three  minutes,  and  without 
accomplishing  his  purpose,  he  arose  and  ran  off  into 
the  woods.  Her  neck  was  severely  bruised  and  scratch- 
ed, and  her  dress  much  torn  in  the  struggle.  Early 
next  morning  the   place   was   visited   by    many   of  the 
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neighlprs,  who  found  upon  the  ground  appearances  of 
a  severe  struggle,  and  also  large  foot-prints,  made  by 
some  one  with  broad-toed  shoes  on,  about  the  spot,  and 
also  in  the  direction  of  his  alleged  flight  The  prisoner 
had  been  seen,  about  sunset  of  the  day  upon  which  the 
offence  was  committed,  without  shoes;  he  had  been 
seen  a  few  months  before,  however,  occasionally  wear- 
ing a  pair  of  broad-toed  shoes.  Myra  Looper,  on  re- 
turning home  that  night,  had  related  to  her  mother 
and  brother  substantially  the  same  &ct8.  At  the  Octo- 
ber term,  1854,  of  the  circuit  court  of  Fentress  county, 
before  the  Hon*  H.  L.  Davidson,  Judge,  presiding  by 
interchange,  the  prisoner  was  tried  and  convicted.  He 
moved  for  a  new  trial,  and  in  arrest  of  judgment, 
which  being  severally  overruled,  judgment  of  death  was 
pronounced  against  him,  from  which  he  appealed  in 
error  to  this  court. 


M.  M.  Brisk  and  Goodpastubb,  for  the  prisoner; 
cited  Meigs'  Di.  Title  Venue,  §  1021.  5  Yerg,,  443. 
Act  of  1827,  ch.   30,  §  2—1839,  ch.   9,  §  2. 


MoHenby,  and  Sneed,  Attosnst  General,  for  the 
State;  cited  Act  1852,  ch.  256.  6  Yerg.,  444.  Whart. 
Am.  Or.  L.,  152.  2  Tenn.  R  40,  42.  9  Humph., 
246.  Best  on  Presumptions,  68.  Whart.  269.  Acts 
1849,  pamph.,  284.  1  Swan  325.  1  Tenn.  R.,  443. 
Act  1827,  ch.  30,  §  2—1839,  ch.  9.  1  Chitty's  Bl., 
160.      1  Swan,  466. 
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ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

The  priscMier,  a  negro  slaye,  was  indicted  in  the  cir- 
cuit court  of  Scott,  for  an  asBault  with  intent  to  com- 
mit a  rape  on  Myra  Looper,  a  j^free  white  woman.  The 
venue  was  changed  to  the  county  of  Morgan,  and  then 
it  was  changed  to  the  county  of  Fentress.  At  the  Oc- 
tober term  of  the  circuit  court  of  Fentress,  the  prison- 
er was  tried  and  convicted  of  said  offence.  He  moved 
for  a  new  trial  and  in  arrest,  which  motions  were  sev- 
erally overruled,  and  judgment  of  death  pronounced 
against  him,  whereon,  he  appealed  in  error  to  this  court. 

Several  errors  are  assigned  in  argument  by  the  pris- 
oner's counsel. 

JFtrat.  That  the  record  sent  from  the  circuit  court 
of  Scott  to  the  circuit  court  of  Morgan,  is  not  duly  au- 
thenticated, there  being  no  seal  to  ths  Clerh^s  certificate. 
It  is  true,  that  records  of  courts  in  the  same  State  are 
proved  by  exemplifications  under  the  seal  of  the  court, 
and  iittestation  of  the  clerk.  And  it  is  said  that  a 
record  so  proved,  is  deemed  of  higher  credit  than  a 
swoln  copy,  as  having  passed  under  a  more  exact  crit- 
ical examination.  Vail  vs.  Smithy  4  Oowen,  71.  Pe- 
pom  vs.  Jenkins^  2  Johns.  Oases,  118.  1  Greenleaf 
Ev.,  602. 

The  Attorney  General  insists  on  the  contraiy,  that 
the  seal  of  the  court  was  not  necessary,  because  the 
court  to  which  the  record  was  sent,  could  notice  judi- 
cially that  the  person  who  certified  and  attested  the  re- 
cord, was  the  clerk  of  said  court,  and  cases  in  civil 
suits  are  referred  to  in  support  of  this  position.  Stimr 
sorCs  lessee  vs.  Russell^  2  Tenn.  B.,  42.      Burton  vs. 
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Pettyloncj  5  Yerg.  E.,  444.  See  also,  Bennett  vs.  Tfie 
State,  M.  &  Yer.,   133.      1  Greenlf.  Ev.  sec.   6. 

It  is  certainly  true  that  the  courts  will  judicially  re- 
cognise the  public  officers  of  the  State,  under  whose 
laws  and  organization  they  act,  as  the  chief  executive, 
the  heads  of  departments;  Judges  of  courts  of  general 
jurisdiction;  attorneys  for  the  State,  sheriffs,  and  we 
see  no  reason  why  the  clerks  of  the  courts  should  not 
also  be  included.  1  Greenlf.  Ev.,  sec.  6.  Rex  vs. 
Jonesy  2  Camp.,  121  Bennett  vs.  The  State,  M.  & 
Yerg.,    133. 

Be  this,  however,  as  it  may,  we  observe  that  when 
the  case  came  to  the  circuit  court  of  Morgan,  the  pris- 
oner was  put  on  his  trial — ^an  attempt,  which  proved 
ineffectual,  was  made  to  procure  a  jury,  and  thereon  the 
venue  was  changed  to  the  county  of  Fentress.  Now, 
in  this  proceeding,  counsel  for  the  prisoner  made  no 
objection  to  the  verity  of  the  record  or  to  the  manner 
of  its  authentication,  and  this  we  consider  a  waiver  of 
the  objection,  if  indeed  it  could  be  made  at  all. 

Second.  The  error  next  assigned  is,  that  the  trans- 
cript of  the  record  was  not  "  entered  in  full  upon  the 
minutea^^  of  the  circuit  ^ourt  of  Morgan,  as  required 
by  the  act  of  1839,  ch.  9,  sec.  2,  on  a  change  of 
venue. 

In  Adams  vs.  ITie  State,  1  Swan  E.,  466,  the  trans- 
cript was  entered  of  record  in  the  progress  of  procur- 
ing a  jury,  and  the  court  say,  "the  directions  of  the 
statute  ordering  the  transcript  to  be  executed  upon  the 
records  of  the  circuit  court  of  the  county  to  which  the 
venue  may  be  changed,  was  sufficiently  complied  with." 
It  was  ilot,  therefore,  a  thing  necessary  to  be  done  to 
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confer  upon  the  conrt  jurifldiction  of  the  cause.  Vid. 
State  vs.   Calhoun^  8  Hum.  B. 

We  consider  this  statate  to  be  merely  directory^  and 
that  the  omission  of  the  conrt  to  comply  with  it,  will 
not  vitiate  its  judgment.  The  intention  was  to  preserve 
the  record  from  casualty  and  loss,  and  it  is  the  duty 
of  the  court  to  comply  with  its  provisions.  But  wheth- 
er the  record  be  copied  on  the  minutes  or  not,  is  a 
matter  of  no  interest  or  prejudice  to  the  prisoner.  We 
may  observe  further,  that  this  construction  conforms  to 
the  policy  of  recent  legislation  on  practice  in  criminal 
cases.      Vid.  Acts,   1862,  c.  256. 

Third.  Objection  is  made  to  the  conviction  on  the 
merits  of  the  case.  We  have  careftiUy  considered  the 
case  as  set  forth  in  the  bill  of  exceptions,  and  certain- 
ly it  contains  much  cogent  proof  tending  to  establish 
the  guilt  of  the  prisoner.  But  it  seeijas  to  us,  from 
what  is  stated  in  the  record,  that  portions  of  the  case, 
perhaps  material,  have  been  omitted.  The  record  of  the 
proof  is  brief,  imperfect,  and  in  some  respects  obscure. 

The  identity  of  the  prisoner  with  the  person  who 
committed  the  aasatdt,  is  a  point  on  which,  as  it  seems 
to  us,  naoie  full  »and  satisfiEietory  proof  may  be  adduced. 

We  are  not  content  to  affirm  the  conviction  in  the 
present  state  of  the  case,  and  remand  it  with  the  pris- 
oner for  another  trial. 

Judgment  reversed  and  cause  remanded. 

MoEiHainr,  J.,  concurred  in  the  judgment  ordering  a 
new  trial  upon   the   fects;  but   dissented   upon  the  sec- 
ond point— being  of  opinion  that  the   Act  of  1889,  re- 
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qnirmg  the  traoBcript  to  be  entered  in  foil  npon  the 
minntes  of  the  conrt  to  which  the  venue  is  changed, 
is  imperative  npon  the  conrt,  and  that  the  omission  to 
do  so  constitutes  error. 


Campbex^^^,  Gov.,  use  ov  Low  vs.  Jbssb  Cobb  et  cU. 


1.  Bherif.  Eafteution.  Duty  of  outgoing  Sheng,  The  officer  who  com- 
mences th^  execution  of  a  writ  of  fieri  faeioBy  is  bouid  to  finish  it 
And  therefore,  if  he  have  leried  the  writ  on  the  goods  of  the  debtor, 
he  cannot  deliver  the  writ  and  the  goods  to  his  successor  in  discharge  of 
himself,  but  piust  sell  the  goods,  and  make  proper  return  in  the  same 
manner,  as  if  his  office  had  continued. 

2.  Samk.  Scone,  Practice  where  fieri  faeiae  levied,  and  no  Bale  for  v>ani 
of  hiddere.  If  a  sheriff  make  return  that  goods  levied  upon  by  him  re- 
main in  his  hands  for  want  of  bidders,  the  practice  is  to  issue  a  veikli* 
tioni  exponae.  But  the  sheriff  maj  go  on  to  sell  without  this  writ,  and 
is  bound  to  do  so  in  reasonable  time.  After  reasonable  time  to  efflbct  a 
sale,  the  sheriff  cannot  return  that  the  goods  remain  on  his  hands  for 
want  of  buyers;  if  a  sale  cannot  be  effected  for  a  full  price,  he  must 
sell  for  what  he  can  get 

8.  Same.  Liability  of  Sheriff^e  eeeuritiee.  In  proceeding  against  a  sheriff 
and  his  securities,  it  appeared  that  the  sheriff  receired  a  writ  of  fieri  far 
ciae,  and  levied  the  same  upon  the  debtor's  goods,  which  he  isiled  to 
sell  for  want  of  bidders,  making  return  thereof^-^^iDd  afterwards  an  aliae 
fieri  faeiae  was  issued,  upon  which  he  made  the  same  return,  soon  after 
which  the  goods  were  redelivered  to  the  debtor,  whereby  the  creditor  lost 
the  benefit  of  his  recovery,  and  meanwhile  the  official  tenn  of  the  sher- 
iff expired,  and  he  was  re-elected  to  the  office,  giving  a  new  set  of  se- 
curities :  Beld,  that  the  sureties  on  the  first  bond  were  alone  liable  for 
the  amount  of  the  definquency. 
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FROM    FSNTBESS. 


This  was  an  action  of  debt  upon  a  sheriff's  bond, 
instituted  in  the  circuit  court  of  Fentress  county,  upon 
fects  ftdly  given  in  the  opinion.  At  June  term,  1854, 
before  judge  Qoodall,  there  was  verdict  and  judgment 
for  defendants,  from  which  the  plaintiff,  appealed  in.  er- 
ror to  this  court. 

8wopx,for  the  plaintiffi. 

BsiBK  and  Jokes,  for  the  defendants. 

ToTTEN,  J.,  deKvered  the  opinion  of  the  court. 

This-  is  an  action  of  debt  for  the  use  of  James  Low 
against  Jesse  Cobb  and  others,  sureties  of  Joshua  Stone 
on  his  official  bond  as  sheriff  of  Fentress  county. 

The  bond  is  dated  April  4,  1843,  and  conditioned 
in  legal  form,  that  the  sheriff  shall  perform  the  duties 
of  his  office  for  the  ensuing  two  years.  At  the  end 
of  this  term,  the  sheriff  was  re-elected,  and  other  per- 
sons became  bound  as  his  sureties. 

In  Juiy,  1848,  an  execution  in  favor  of  plaintiff 
against  Reason  and  Magee  for  $421  93,  issued  from  the 
circuit  court  of  Fentress,  and  came  to  the  ^  hands  of  said 
sheriff  to  be  executed.  It  was  levied  on  property,  al- 
leged to  be  of  sufficient  value  to  satisfy  it,  but  the 
sheriff  returned  to  October  term,  1843,  "no  sale  for 
want  of  bidders."  Thereon  an  alicia  execution  issued, 
which  came  to  the   sheriff's  hands,    January   15,    1844, 
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was  levied,  and  the  same  return  made  as  before.  The 
plaintiff  avers  that  the  sheriff  did  not  bring  the  money 
into  court,  or  pay  the  same,  but  demeaned  himself  so 
negligently,  in  the  premises,  that  he  has  lost  the  bene- 
fit of  his  said  recovery. 

The  defence  relied  on,  under  various  pleas,  is,  that 
the  sheriff  while  acting  with  due  diligence,  was  unable 
to  sell  said  j^roperty  for  want  of  purchasers:  that  the 
same  remained  in  his  hands  undisposed  of  till  the  end 
of  his  said  term  of  oflBce,  when  ho  was  re-elected,  and 
defendants  were  then  no  longer  bound  for  his  official 
duty.  The  property,  it  seems,  was  never  sold,  but  was 
finally  returned  to  the  debtors. 

His  Honor,  the  circuit  judge,  instructed  the  jury  to 
the  effect,  that  if  the  sheriff  gave  notice  and  offered 
the  property  for  sale,  and  there  was  no  sale  for  want 
of  purchasers,  during  the  said  term  of  his  office  for  which 
the  defendants  as  his  sureties  had  become  houndy  and 
the  property  then  remained  in  the  hands  of.  said  sher- 
iff—-in  such  case,  the  defendants  as  sureties,  were  not  lia- 
ble for  any  future  negligence  of  the  sheriff  in  its  dis- 
posal. There  was  judgment  for  the  defendants  and  the 
plaintiff  appealed  in  error. 

We  may  observe  that  the  case  is  the  same  as  if  a 
ilifferent  person  had  been  elected  and  inducted  into  the 
office  of  sheriff,  in  April,  1845,  the  end  of  his  first  tenn, 
at  which  time  responsibility  for  the  official  conduct  of 
the  sheriff  was  transferred  from  the  first  to  the  second 
set  of  sureties,  exc^t  as  to  duties  undohliffations  pre- 
viously incurred  Jyy  the  sheriff. 

Now,  when  a  sheriff  goes  out  of  office,  it  is  his  du- 
ty to  deliver  to  his  'Successor   all  process  in  his   hands 
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remaining  unexecuted.^  and  the  new  sheriff  is  bound  to 
execute  and  return  the  process  according  to  law.  But 
in  regard  to  the  writ  of  fieri  facias^  the  rule  is  that 
the  oflBcer  who  commences  its  execution  is  bound  to  finish 
it.  And  therefore,  if  he  have  levied  a  fi^  facias  on 
the  goods  of  the  debtor,  he  cannot  deliver  the  writ  and 
the  goods  to  his  successor  in  discharge  of  himself,  but 
must  sell  the  goods  and  make  proper  return  in  the  same 
manner  as  if  his  office  had  continued. 

The  law  continues  his  rights  and  duties  as  sheriff 
in  this  respect,  to  enable  him  to  finish  the  execution 
commenced  during  his  term  of  office.  Clark  vs.  With- 
ersy  2  Ld.  Ray,  1074.  Ayre  vs,  Aden^  Oro.  Jac.  73. 
3   Com.   Dig.,   title  Execution,  0. 

And  "when  he  has  returned  that  he  has  seized  the 
goods,  and  that  they  remain  in  his  hands  pro  defecto 
emptorum^  that  is  no  discharge  to  the  sheriff,  but  only 
an  excuse  to  the  court.  But  ho  must  still  sell  the  goods 
even  without  a  venditioni  exponas^  and  he  is  compella- 
ble to  do  it,   though  he  is  out  of  his  office. " 

To  enforce  this  duty  a  distringas  lies  against  him. 
2  Ld.  Eay,  1074.  2  Grenl.,  47,  q.  note  2.  2  Tidd's 
Pr.,   1021. 

Now,  in  the  case  before  us,  the  sheriff  levied  the 
execution  in  his  first  term  of  office,  during  which  the  de- 
fendants were  bound  as  his  sureties,  and  it  is  clear  from 
the  principles  stated,  that  they  continued  bound  for  tlie 
legal  and  final  execution  of  that  writ.  It  is  a  duty 
which  devolves  on  the  sheriff  in  virtue  of  his  first  ap- 
pointment, and  for  which  the  new  sureties  given  on  his. 
re-appointment  are  in  no  wise  bound. 

As  to  the  sale  of  the  goods  taken  in  execution : 
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If  the  sheriff  return  that  they  remain  in  his  hands 
"for  want  of  buyers,"  the  practice  is  to  issue  a  ven- 
ditioni eayponas:  But  the  sheriff  may  go  on  to  sell 
without  this  writ — and  is  bound  to  do  so  in  reasonable 
time,  for  the  venditioni  eayponas  confers  no  new  power, 
but  only  enforces  a  duty.  After  reasonable  time  to  ef- 
fect a  sale,  the  sheriff  cannot  return  that  the  goods  re- 
main in  his  hands  "for  want  of  buyers"  for  that  would 
enable  him  to  defeat  the  very  end  of  the  law. 

If  a  sale  cannot  be  effected  for  a  full  price,  he  must 
sell  for  the  best  he  can  get.  2  Ld.  Eay,  1075.  Cow- 
per  E.,  406.      Camp.  E.,   523. 

It  will  be  seen  from  this  view  of  the  case,  that  bis 
Honor,  the  circuit  judge,  erred  in  his  instructions  to 
the  jury — ^for  which  error  the  judgment  will  be  revers- 
ed and  the  cause  remanded. 

Judgment  reversed. 


G.  G.  Bboyies  v8.  V.    0.  Loweey. 


CoNTEACT.  Perianal  property;  when  the  contract  U  complete.  In  a  eon- 
tract  for  penonal  prop6rty^4he  property  is  at  the  risk  of  the  bnyer^ 
whenever  he  agrees  at  the  proper  time  to  give  the  price  that  the  sel- 
ler proposes  to  take,  if  no  conditions  are  annexed  in  the  contract,  even 
without  delivery  or  tender  of  the  price.  If  one  party  says  ''I  will  take** 
and  the  other,  "I  will  give,"  or  vice  v^tm,  and  nothing  more,  the  trade 
is  complete.  In  such  case,  however,  the  consideration  is  due  instantly, 
.and  the  vendor  is  not  bound  to  deliver  the  property  until  the  money  is 
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^pM  or  tenieMd,  nor  can  tfa«  price  be  reoorered  without  a  deHrery  or 
offer  to  deliver  the  property:  each  party  is  thus  secured  in  the  benefit 
of  his  coDtract  VuL  PotUr  vs.  Cowan^  Mexgi  22., '26. 
SaAx.  BaaM.  Sanu,  Where  the  Tender  desiiee  to  retain  the  right  to 
the  property,'  until  the  payment  of  the  price,  or  to  affix  any  other  condi- 
tions, he  must  do  so  at  the  time  of  the  contract  If  he  &il  to  do  this, 
the  right  passes  as  soon  as  the  trade  is  stmdc,  and  all  clafan  to  the  pro- 
perty lias  gone  from  him.  Tet  if  the  Tender  has  the  poasesaion,  he  is 
not  bound  to  part  with  it,  where  the  price  is  due  instantly,  as  it  is  where 
no  time  is  gtten;  but  this  right  does  not  affect  the  question  of  the  title 
either  in  the  Tendee  or  a  purchaser  under  him. 


FBOM    WHTTB. 


This  was  an  action  of  trover,  brought  by  Lowry 
against  Broyles  for  the  seizure  and  conveision  of  cer- 
tain com  claimed  by  Lowry  under  purchase  from  Gra- 
ham. Broyles  had  rented  a  field  to  Graham  to  be  cul- 
tivated in  com,  one  third  of  the  crop  to  be  paid  to 
Broyles  as  rent.  While  the  com  was  standing  in  the 
field,  Broyles  proposed  to  Graham  that  he  would  give 
him  $100  for  his  interest  or  sell  his  own  for  $50; 
Graham  asked  time  to  consider  of  the  proposition,  when 
Broyles  demanded  an  immediate  answer.  Graham  hes- 
itated, and  Broyles  rode  ofil  During  the  afternoon  of 
the  same  day,  Graham  sent  his  son  to  Broyles  with  a 
reply,  that  he  would  give  him  the  price  he  asked  for  his 
interest:  Broyles  replied,  "well."  No  money  was  paid, 
but  Graham  soon  after  sold  some  of  the  com  to  Low- 
ry, who  upon  proceeding  to  gather  it,  found  that  Broyles 
had  gathered  most  of  the  portion  he  claimed,  whereup- 
on this  suit  was  instituted  before  a  magistrate  of  White 
county,  to  recover  the  value  thereof.  Pending  the  suit, 
Graham  tendered  to  Broyles  the  money  agreed  to  be 
paid,  which   he   declined.     There   was  judgment  before 
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the  justice  for   the   plaintiff,    Lowry,   and  an  appeal  by 

defendant  to  the  circnit  court  of  White,  where  the  mat- 
ter was  submitted  to  a  jnry  before  judge  Ooodall,  at  the 
May  term,  1654;  resulting  in  a  verdict  and  judgment 
for  the  plaintiff,  firom  .which  the  defendant  appealed  in 
error  to  this  court. 

TuBNEY,  for  the  plaintiff  in  error,  cited  2  Blac. 
Oom.   362. 

Gabdbnhibe,  for  the  defendant  in  error,  cited  2  Kent, 
450,  492.  Btory  on  Sales,  §§  236,  240,  311.  3  Hump. 
542.  Meigs'  R.,  26.  9  Hump.,  231.  1  Greenl.  §§ 
22,  207,  2T1. 

Gasuthbiks  J.,  deHyered  the  opinion  of  the  court. 

Broyles  rented  land  to  John  H.  Graham  for  one- 
third  of  the  com  produced,  ^fore  the  crop  was  gath- 
ered, he  proposed  to  give  his  tenant  $100  00  for  his 
share,  or  take  $50  for  his  own,  and  gave  him  that 
day  to  decide  which  he  would  do,  and  on  hiB  return 
firom  Smithville,  the  same  evening,  Graham,  through 
his  son,  agreed  to  give  the  $50  for  his  one-third,  to 
which  he  said  "well."  Nothing  more  was  8aid---no 
time  of  payment  was  designated,  or  any  money  tendered 
or  demanded.  Graham  thereupon  sold  the  com  as  it 
stood,  in  tiie  field,  except  a  small  portion,  which  he 
had  gathered,  to  the  plaintiff,  and  received  a  part  of 
the  consideration.  Not  long  aft^  this  sale,  Broyles 
went  to  the  field  with  his  wagons  and  hands  and 
gathered  and  hauled  off  one-third,  of  the  rows  o£  corn^ 
and  for  that  this  action  of  trover  was  brought. 
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The  only  qaeetion  presented  is,  whether  the  title  to 
the  com  passed  to  Graham  by  this  oontractt  It  is  in- 
sisted that  it  did  not,  becanse  no  time  of  credit  was 
agreed  upon,  and  no  tender  of  the  money  made,  which 
it  is  argaod,  is  necessaiy  to  pass  the  right  to  property, 
where  no  actual  delivery  is  made. 

We  do  not  so  understand  the  law.  Personal  pro- 
perty belongs  to,  and  is  at  the  risk  of  the  buyer, 
whenever  he  agrees,  at  the  proper  time,  to  give  the 
price  that  the  seller  proposes  to  take,  if  no  conditions 
are  annexed  in  the  contract,  even  without  delivery  or 
tender  of  the  price. 

If  one  party  says  "I  will  take"  and  the  other,"  I 
will  give"  or  vice  versa^  and  nothing  more,  the  trade 
is  complete.  Fatter  vs.  {jtmrad^  Meigs  86.  True,  the 
consideration  is  due  instantly  in  such  a  case,  and  the 
vendor  is  not  bound  to  deliver  the  property,  until  the 
money  is  paid,  or  tendered.  Nor,  on  the  other  hand, 
can  the  price  be  recovered,  without  a  delivery,  or  offer 
to  deliver  the  property:  Each  party  is  thus  secured, 
in  the  benefit  of  his  contract.  Story  on  Sales,  276.  7 
East,  571.  a  £ent,  II2.  Chitty  on  Con.,  374-^.  If 
the  seller  desires  to  retain  the  right  to  the  property, 
until  the  payment  of  the  price,  or  to  affix  any  other 
conditions,  he  must  do  so  at  the  time  of  the  contract. 
If  he  fails  to  do  this,  the  right  passed  as  soon  as  the 
trade  is  struck,  and  all  claim  to  the  property  has  gone 
firom  him.  Yet,  if  the  seller  has  the  possession,  as 
we  have  seen  he  is  not  bound  to  part  with  it,  where 
the  price  is  due  instantly,  as  it  is  where  no  time  is 
given,  but  this  right  does  not  affect  the  question  of 
title  either   in    the   vendee,    or   a   purchaser   from   him. 
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Tfaeee  prineiples  do  not  apply  to  salee,  which  are  re- 
garded as  imperfect,  because,  something  still  remains  to 
be  done  by  the  vendor,  in  relation  to  the  property. 
Stoiy  on  S.,  274. 

Bat  in  the  case  before  ns,  Broyles  never  had  any 
title  to  the  specific  property  sold,  but  only  a  Hen  upon 
it  for  his  rent,  which  cocdd  be  only  enforced  after  judg- 
ment, against  his  tenant,  nor  was  he  ever  in  the  pos- 
session, that  was  in  Graham,  the  vendee. 

The  rules  then  in  the  books,  which  are  referred  to, 
and  relied  upon  by  the  counsel  for  defendant,  on  the 
subject  of  delivery  of  property  sold,  have  no  application 
to  this  case. 

Any  right  Broyles  had  to  the  growing  and  ungath- 
ered  crop,  was  extinguished  by  the  contract  of  sale, 
and  Graham  could  and  did  pass  a  good  and  perfect 
title  to  the  com,  unlawfully  taken,  and  converted  by  the 
defendant.  , 

The  plaintiff  could  weU,  therefore,  sustain  this  ac- 
tion, for  a  wrongfid  conversion  of  his  com. 

Let  the  judgment  be  affirmed. 

The  case  of  Graham  vs.  Bilfles  submitted  to  us 
with  this,  is  an  action  of  trespass  for  unlawfdlly  enter- 
ing upon  the  rented  premises,  taking  the  com  and  other 
injuries,  on  which  there  was  a  recovery  of  damages 
below.  It  is  correctly  admitted  in  the  argument  to  de- 
pend upon  the  same  question,  that  is,  the  validity  of 
the  sale.     So  that  will  also  be  affirmed. 
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PjUBCnXA    TUBNEB    VS.    SuMPnCB    TUBNEB,    St  t>-^. 

LnfiMnom.  Btahde  «/.  Life  eUate  in  dave,  claimed  hy  operiMtiim  of.  An 
advene  claim  and  poaseiBion  of  a  alare  for  three  years,  in  order  to  veit 
the  title  where  such  poeBesfflon  has  been,  must  be  in  absolute  aotago- 
nism  to  the  claim  of  the  tme  owner  to  the  ftill  extent  of  his  esUte. 
Hence,  a  mere  life  estate  cannot  be  created  by  operation  of  the  stat* 
nte,  against  the  acknowledged  owner  of  the  reversion,  from  whom  the 
possession  has  been  obtained. 

Adtbbsi  P06SB88X0V.  What  it  iB,  To  render  a  possession  of  property 
adverse,  there  must  be  an  occupation  and  daun  of  right  to  the  pro- 
perty—and an  intent  fully  developed  by  words  or  acUons,  to  claim 
and  hold  agamst  the  tme  owner. 
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This  bill  was  iBled  by  the  complainflDt  in  &e  chan- 
C617  ooart  at  Gallatin,  to  enjoin  certain  proceedings  at 
law,  instituted  by  the  respondent,  to  recover  a  certain 
slave  in  whom  the  complainant  claimed  a  life  estate. 
The  &cts  are  fhlly  stated  in  the  opinion  of  the  conrt. 
The  respondent  also  filed  his  cross  bill  in  said  court, 
praying  a  final  adjustment  of  the  rights  of  the  parties 
by  said  court.  The  cause  was  heard  by  chancellor  Bidley, 
at  the  November  term,  1854,  who  decreed  for  the  com- 
plainant,  from  which  the  respondent  appealed  to  this 
court 

Guild  and  Head,  for  the  complainant,  cited  Payne 
vs.  Laaaiter^  10  Yerg.  R.  Yourie  vs.  Eiallum^  1 
'Sneed's  R.  Wright  vs.  Jordan^  6  Hump.  R.  Kegler 
vs.    Miles^  M.  &  Yerg.  R.,  426.      ParUe  vs.    Badget^ 
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4  Yerg.,    174.       Meigs*    R.,  427.      6    Humph.,    75.    6 
Humph.,   347. 

Q.  B.  Bbadfobd  and  Winohestbr  for  the  respondent, 
dted  Act  of  1831,  ch.  98,  §  12.  McDonald  vs.  Mc- 
Donald^  8  Yerg.  R.  6  Humph.,  129.  McKizzack  vs. 
MoEjizzack,  Meigs'  R.  2  Swan,  141.  1  Dev.'R. 
469.  10  Yerg.,  486.  2  John'fe  Oh.  R.,  339.  5  Hump- 
348.      6  Hump.,   101. 

Cabuthees  J.,  delivered  the  opinion  of  the  court. 

Sumpter  Turner  instituted  an  action  of  replevin  in 
the  Sumner  circuit  court,  for  the  n^ro  slave  Ansel,  on 
the  1st  day  of  June,  1852.  The  complainant,  Priscilla, 
filed  her  bill  24th  Dec.,  1854,  to  enjoin  the  same,  set- 
ting up  a  title  by  verbal  gift  and  the  statute  of  limita- 
tions. The  answer  denies  the  gift,  and  the  cross  bill 
is  filed,  to  settle  the  question  of  title,  and  obtain  posses- 
sion of  the  slave. 

The  complainant  is  the  step  mother  of  defendant. 
It  is  not  controverted  that  in  1834,  the  slave  was  the 
property  of  the  defendant,  and  in  that  year,  he  placed 
him  in  the  possession  of  the  complainant.  She  insists, 
that  at  that  time  or  afterwards,  more  than  three  years 
before  the  suit  at  law,  a  life  estate  was  given  to  her, 
which  she  has  ever  since  claimed  with  the  knowledge 
of  Sumpter.  She  likewise  contends,  that  even  if  the 
transaction  was  originally  a  simple  bailment  for  a  time 
indefinite,  she  continued  to  hold  under  a  daim  *  of  the 
life-estate,  adverse  to  the  title  of  Sumpter,  for  more 
than  three  years  before  she  was  sued,  and  that  of  this 
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daim,  and  holding,  he  had  notfce.     Theee  facts  present 
the  qaestions  to  be  decided* 

1.  Was  there  ever  a  gifk  for  life,  either  written  or 
verbal  2  There  certainly  was  not  in  the  inception  of  the 
transaction.  It  was  then  a  bailment  for  an  indefinite 
time,  as  is  manifest  firom  the  writing  then  executed, 
which  is  as  follows: 

"Received  of  Wm.  Weatherhead,  a  negro  boy  about 
seven  years  old,  named  Ansel,  which  I  will  keep  with 
me,  to  be  subject  to  the  order  of  Sumpter  Turner  at 
any  time  when  called  on. 

her 

November  21,  1884.  Pbiboilla  «   Tubnkb." 

[Test:]    J.  H.  Batb.  mark. 

This  writing  is  proved  by  Bate,  and  it  is  also  prov- 
ed that  Weatherhead  was  acting  as  the  agent  of  Sump- 
ter,  and  under  his  instructions. 

In  June,  1846,  Sumpter  Turner  requested  Ool.  Kirk- 
patrick,  as  his  agent,  to  take  possession  of  the  slave, 
one  day,  and  then  return  him,  upon  a  renewal  of  the 
written  acknowledgment  of  title.  At  the  same  time,  he 
addressed  a  letter  to  complainant,  in  which  he  says: 
"I  have,  made  arrangements  with  Col.  Kirkpatrick  for 
him  to  take  possession  of  my  boy,  that  you  have  got 
in  your  possession,  for  one  day,  and  then  return  him 
back  to  you,  and  take  a  new  receipt  for  him.  I  do 
this,  in  order  that  I  will  not  have  any  trouble  hereaf- 
ter. Dont  give  yourself  any  uneasiness  about  the  mat- 
ter, for  I  never  will  take  him  from  you." 

Ool.  Eirkpatrick  applied  to  the  old  lady  for  the  re- 
newal of  her  receipt,  and  she  objected  to  doing  so,  on 
the  ground  that  she   claimed  a  life-estate  in  the  negro. 
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which  wonld  be  defeat^  by  fligning  a  paper  of  that 
kind.  He  assured  her,  that  there  was  no  intention  on 
the  part  of  Sumpter,  to  take  the  boy  from  her  during 
her  life,  but  his  object  was,  to  prevent  any  difficulty 
after  her  death.  She  at  length  signed  some  paper,  the 
purport  of  which  does  not  clearly  appear.  Kirkpatrick 
is  now  dead,  and  it  is  not  known  what  he  did  with 
the  paper.  She  then  lived  with  her  brother-in-law,  Col- 
in Campbell,  whose  deposition,  and  that  of  several 
others,  who  were  present,  have  been  taken.  But  it  is 
clear,  that  from  that  time,  the  old  lady  claimed  a  right 
to  the  negro  for  her  life. 

There  is,  however,  some  doubt,  whether  this  feet  was 
known  to  Sumpter  Turner,  but  the  presumption  from  the 
proof  is,  that  it  was,  at  least  three  years  before  the 
commencement  of  his  action  at  law.  It  is  v^ry  dear, 
however,  that  no  such  gift,  either  written  or  verbal, 
was  ever  made,  or  intended  to  be  made  by  Sumpter 
Turner.  Yet,  it  was  his  purpose,  as  often  declared,  to 
permit  her  to  have  the  benefit  of  the  labor  of  Ansel, 
while  she  might  live,  bdng  all  the  time,  subject  to  his 
power,  and  this  purpose  was  only  interrupted  and  chang- 
ed by  her  refusal  to  do,  what  he  seemed  to  think  ne- 
cessary, to  save  his  right  and  title  from  all  dispute  or 
question  in  future.  So  we  think,  she  was  only  a  bailee 
fbr  an  indefinite  time,  subject  entirely  to  the  will  of 
the  owner.  But  the  statute  of  limitations  runs  in  fevor 
of  the  bailee,  from  the  time  that  an  adverse  holding  in 
hostility  is  made  known  to  the  owner — ^and  tiiis  raises 
the  second  and  turning  question  in  the  case. 

2.  Does  the  statute  of  limitations  run  against  the 
baalor  and    owner  of   a  slave,  in   fevor  of  a   bailee  in 
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possession  by  loan,  who  daims  a  life-estate,  to  the 
knowledge  of  the  fimner,  for  more  than  time  years  be- 
fore suit  is  broog^tl  This  im  a  qnestion  upon  the  acts 
of  limitatioa,  which  has  never  before,  to  our  knowledge, 
been  presented  to  oar  conrts,  and  of  coarse,  there  are 
no  precedents  to  guide  ns. 

We  are  referred  to  no  anthorities,  on  either  side, 
upon  the  question,  and  it  may  be,  that  there  are  none. 
But  npon  reason  and  principle,  we  think  it  is  a  qnes- 
tidli  of  easy  solution. 

Since  the  case  of  Kegler  vs.  MUes^  in  Martin  and 
Yerger,  it  has  been  uniformly  held  in  this  State,  that 
adverse  possession  under  a  daim  of  right  for  the  time 
prescribed  by  the  act  of  limitations,  does  not  only  bar 
th#  right  to  the  possession  and  the  remedy,  but  the  ti- 
tle of  the  true  owner,  which  is  vested  in  the  adverse 
possessor,  and  gives  him  a  perfect  title,  as  in  the  case 
of  land  under  the  first  section  of  the  Act  of  1819. 
The  statute  will  not  run  at  all,  unless  there  be  <idverse 
possession.  To  constitute  adverse  possession,  it  must  be 
accompanied  with  a  claim  of  right  to  the  property.  It 
requires  then  both  the  holding,  or  occupation  of  the 
property,  and  an  intent  ftdjy  developed  by  words,  or 
actions,  to  claim  it  against  the  true  owuer,  to  render 
the  possession  adverse.     Angel  on   Lim,  413. 

In  this  case,  Mrs.  Turner  never  pretended  to  be  the 
owner  of  the,  slave,  but  only  claimed  the  use  of  it  for 
life — always  admitting  the  tide  to  be  in  Sumpter. 

Her  daim  then,  instead  of  being  hostile  to  his,  was 
in  friendship  and  subordination  to  it.  Surely  it  never 
could  be  held,  that  an  estate  for  years,  or  for  life,  could 
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be  created  by  the  operation  of  the  statute,  upon  a  per- 
nussive  pofisession,  against  the  owner  of  the  fee. 

An  estate  then  for  a  term  of  years,  or  for  life,  mnst 
be  derived  and  sustained,  by  some  other  means,  than 
the  operation  of  the  statute  of  limitations.  A  fee  may 
.be  thus  created,  when  daimed  witii  possession,  against 
the  true  owner,  but  not  a  life-estate  carved  out  of  it, 
by  operation  of  law,  against  the  acknowledged  own^  of 
the  reversion,  from  whom  the  possession  has  been. ob- 
tained. 

Here,  the  claim  is,  that  a  verbal  gift  of  the  use  for 
life,  was  made  by  the  defendant,  and  the  statute  is  re- 
lied upon,  to  supply  the  place  of  a  writing  against  the 
donor. 

This  cannot  be  done. 

The  decree  will  be  reversed,  the  original  bill  dismiss- 
ed, and  the  slave,  Ansel,  delivered  to  the  complainant 
in  the  cross  biU. 
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Entbt.  What  is  a  special  entry.  An  entry  ig  not  spedal  unless  it  con- 
tain reference  to  some  natural  marks  or  things,  from  wfaicli  those  ^quain- 
ted  in  the  yicinity  could  find  out  the  land  with  reasonable  indostry  and 
certainty.  Thus,  an  entry  in  these  words,  '^No.  8824,  N.  Sellars  enters 
two  hundred  acres  of  land  in  Warren  county,  Tenn.,  beginning  at  a 
beech  tree  on  the  county  line,  SotUh  of  Beamed  brcmeh^  running  Eatt^ 
thence  North  and  West  for  complement,**  is  not  a  special  entry  in  tho 
legal  sense  of  that  phrase. 

fiviDBNCi.  Parole  to  jBxplain  tague  entry.  WhHe  parol  evidence  of 
the  locality  described  in  an  entry,  is  competent  and  necessary  to  identiff 
the  land,  yet  it  is  not  competent  to  aid  an  entry  Tagne  and  indefinite  on 
its  fiwe. 


FROM  DEKALB. 


This  waa  an  action  of  ejectment  instituted  by 'Sellars 
and  others,  against  Barnes,  in  the  circuit  court  of  De- 
Kalb  comity.  At  the  December  term,  1853,  before 
Goodall,  Judge,  it  was  submitted  to  a  jury,  and  result- 
ed in  a  verdict  and  judgment  for  the  plaintiffs.  The 
defendant  moved  for  a  new  trial,  and  in  arrest  of  judg- 
ment, which  motions  being  overruled,  he  appealed  in 
error  to  this  court. 

Bkeek,  Wade  and  Savage,  for  the  plaintiffs  in  error. 
They  cited  2  Tenn.  E.,  320.  4  Hay.,  136.  11  Humph., 
207. 

Canteell  and  Colms,  for  the  defendant.  They  cited 
1  Tenn.  R.,  408.  4  Hay.,  136,  143.  2  Tenn.  E., 
19,  21.      4  Hay.,   121.      1  Tenn.  E.,  529. 
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George  Barnes  vs.  S.  B.  SelUn  et  al. 


ToTTEN,  J.,  delivered  the  opinion  of  the  court: 

Ejectment:  Judgment  for  the  plaintifiB  below,  and 
the  defendant,  Barnes,  appealed  in  error.  The  plaintifis 
below  claim  title  nnder  a  grant  to  their  &ther  Nathan 
Sellars,  for  200  acres,  dated  Dec.  9th,  1889,  founded 
on  entry,  dated  September  2d,   1831. 

This  entry  is  in  the  following  words:  "No.  8324^ 
Nathan  Sellers  enters  two  hundred  acres  of  land  in 
Warren  county,  Tenn.,  beginning  on  a  ieech  tree^  on 
the  county  liney  South  of  Bameff  Iranch^  running  East, 
thence  North  and  West  for  complement." 

The  defendant,  George  Barnes,  claims  title  under  a 
grant  for  200  acres,  dated  June  11th,  1833,  founded 
on  entry,  dated-  March  31st,  1832. 

So  it  appears  that  defendant  has  the  prior  grants 
but  later  entry;  and  plaintiff  have  the  prior  entry  but 
later  grant.  The  grants  lap,  producing  a  conflict  of 
title  to  the  extent  of  100  acres  or  more.  The  plain- 
tiff's grant  calls  to  begin  at  a  leech  on  the  cotmty 
line  of  Smith  and  W^en,  "on  the  South  side  of 
Barnes'  branch,  then  East  229  poles,  &c." 

The  beech  claimed  as  the  true  comer,  is  180  poles 
South  of  Barnes'  branch,  and  it  seems  was  marked  for 
a  comer  when  the  entry  was  surveyed,  Oct.  20th,  1836. 

Several  beeches  are  found  between  this  comer  and 
Barnes'  branch,  and  one  at  the  branch. 

It  will  be  seen  that  if  the  case  turns  upon  the 
mere  legal  title,  the  defendant  who  has  the  prior  grant 
must  prevail.  But  if  the  plaintiff's  entry  contain  in 
itself  a  certain  and  definite  description  of  the  land,  or 
in    legal    phrase,    if  it   be    ^pecial^    then    an    equitable 
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right  to  the  Bpeeific  land  vested  at  its  date;  and  in 
our  practice  the  plaintiflEs  may  recover  upon  this  right 
even  in  the  action  of  ejectment.  It  is  considered  that 
the  grant  rdates  to  tiie  date  of  a  ^peoial  entry,  and 
vests  the  title  as  from  that  time. 

Now,  an  entiy  is  special  if  it  be  certain  to  a  com- 
mon intent.  Bwmt^s  Le^ee  vs.  Bussd^  2  Tenn.  R. 
SO.  In  that  case  the  conrt  say  ^^the  entry  should,  in 
*^some  part  of  it,  contain  a  reference  to  some  place, 
^^natwral  mark  or  thing,  from  which  either  singly  or 
^^  together,  the  land  conld  be  ascertained  with  reasonable 
^^  industry  by  those  acquainted  in  its  neighborhood." 

The  entry  must  be  special  in  its  description,  and 
if  it  be  defective  in  this  respect,  it  cannot  be  aided 
by  extrinsic  proof.  Certainly  parol  evidence  of  the  lo- 
cality described  in  the  entry  is  competent,  and  indeed 
necessary  to  identify  the  land.  But  it  is  not  compe- 
tent to  aid  an  entry  va^ue  and  indefinite  on  its  face. 
Vide,  the  cases  well  collected  and  stated  in  2  Meigs' 
Dig.  sec.  1210. 

Now,  to  test  the  present  case.  We  learn  from 
the  entry  that  the  land  lies  in  Warren  county,  on  the 
county  line.  South  of  Barnes'  branch.  These,  of  course, 
are  dvrectory  calls.  It  begins  at  a  ^^heech  on  the 
county  line^"  not  designated  by  marks,  but  pointed  to 
only  by  dvrectory  calls.  The  heech  is  South  of  Barnes' 
branch,  and  on  the  county  line,  but  at  what  point  is 
not  indicated.  The  call  for  a  tree  not  designated  by 
some  mark  or  description  is  in  itself  indefinite,  unless 
peritaps,  it  were  made  to  appear  that  there  was  no 
other  tree  or  trees  of  the  same  kind  in  the  locality, 
dearly  pointed  out  by  other  calls. 
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But  this  Ib  not  so  in  the  present  case,  as  there 
were  other  beeches  which  answer  to  the  call  as  well. 
Vide    Bamet^s    Lessee  vs.   Russdl.      2  Tenn.  E.,  20. 

We  think  it  clear  that  the  entry  does  not  designate 
the  land  intended  to  be  appropriated  with  the  requisite 
certainty,  and  that  it  is  yagne  and  indefinite. 

In  this  view  of  the  case  it  is  evident  that  the  jndg^ 
ment  is  erroneous,  and  that  the  issae  between  the  par- 
ties mnst  be  determined  upon  the  validity  and  date  of 
the  grants,  without  reference  to  the  question  of  priority 
of  entry. 

The  judgment  will  be  reversed  and  the.  cause  re- 
manded. 

Judgm^it  reversed. 


Thos.  D.  Simpson  vs.  T.  J.  Johbb. 


JvooHiST.  Who  are  affeeUd  by  itf  A  jndgment  or  decree,  is  binding 
only  on  the  parties  to  the  suit,  or  those  in  priyitj  with  them;  its 
operation  mnst  be  mutual,  both  parties  must  be  alike  concluded,  or 
the  proceedings  cannot  be  set  up,  as  conclusive  against  eithei; 


FBOM    JACKSON. 


This  action  of  ejectment  was  submitted  to  a  jury,  of 
the  county  of  Jackson,  before  Gaut,  judge,  jwesiding,  by 
interchange,  at  the  November  term,  1854,  of  the  ciicoit 
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court  of  said  coimty.  The  plamtifT  claimed  under  a 
deed  firom  one  David  Johnson,  and  his  wife,  Maria,  in 
the  latter  of  whom,  the  fee  simple  was  vested  before 
her  intermarriage  with  Johnson.  This  deed  was  exe- 
cuted on  the  8th  of  January,  1846,  and  dnly  recorded 
on  the  22nd  of  the  same  month.  The  plaintiff,  for  the 
premises  in  question,  was  to  pay  $225,  of  which,  $150 
was  paid  in  cash,  and  his  note  for  $75  given  for  the 
balance.  The  Bank  of  Tennessee,  at  Sparta,  recovered 
a  judgment  against  Johnson  in  the  circuit  court  of  Jack 
son  county,  on  the  15th  Nov.  1845,  upon  which  exe- 
cution was  issued  on  the  27th  December,  1846,  which 
was  levied  upon  the  premises  on  the  9th  of  January, 
1846,  and  the  land  was  sold  to  one  Merlin  Young,  for 
a  less  amount  than  the  bank's  judgment.  Milton  Dra- 
per bought  tho  balance  of  said  judgment,  and  redeemed 
from  Merlin  Young.  He  then  advanced  his  bid  to  the 
amount  of  the  balance  of  said  judgment,  and  received 
from  the  sheriff  a  deed  for  the  premises.  On  the  6th 
of  March,  1847,  the  plaintiff  filed  his  bill  in  chancery 
at  Gainesboro',  setting  forth  these  fects,  and  charging  a 
fraudulent  concealment  on  the  part  of  Johnson  as  to  the 
Hen  upon  the  land,  and  praying  for  an  injunction 
against  the  collection  of  the  note  of  $76,  for  the  un- 
paid purchase  money  then  in  the  hands  of  Draper,  and 
a  decree  against  Johnson  for  the  amount  paid.  To  this 
bill  Johnson  and  Draper  alone  were  made  defendants. 
This  bill  was  answered  by  Draper,  and  an  order  pro  ' 
confe%^  regularly  taken  as  to  Johnson,  who  had  left 
the  State.  Draper's  answer  admitted  the  general  allega- 
tions in  the-  bill,.but  denied  all  fraudj  and  insisted  that 
the  $75  note  was  transferred  to  him,  although  overdue, 
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jet  for  a  bona  fide  consideration;  and  to  an  amended 
bill  of  Simpson,  he  answers  and  sets  up  his  lien  upon 
the  land  by  virtue  of  said  note .  for  the  purchase  mo- 
ney and  the  sheriff's  deed.  Draper  also  files  his  cross 
bill,  asking  the  court  to  declare  his  title  to  the  land. 
To  this  Simpson  answers,  reiterating  his  prayer  for  in^ 
junction,  and  reimbursement,  and  compensation  for  im- 
provements, in  the  event  the  court  should  decree  title  to 
Draper.  Chancellor  Eidley  decreed  the  land  to  Draper,  and 
an  injunction  against  the  collection  of  the  note,  with  a  de- 
cree against  Johnson  in  favor  of  Simpson,  for  the 
amount  of  purchase  money  paid.  From  this  decree  no 
appeal  had  ever  been  taken.  In  the  whole  proceeding, 
Maria  Johnson  is  no  where  made  a  party.  The  court 
charged  the  jury,  that  by  these  proceedings  in  chancery, 
the  plaintiff  was  estopped  from  setting  up  his  title  un- 
der the  deed  from  Johnson  and  wife.  There  ^as 
verdict  and  .judgment  for  the  defendant,  from  which  the 
plaintiff  appealed  in  error  to  this  court. 


MuBBAY,  Oabdbnhibs  and  Tubnsy,  for  the  plaintiff. 
They  cited  8  Wend.,  27.  2  Johns,  24.  7  id.,  20. 
12  Wend.,  899.  8  Hill,  215.  6  Bac.  Ab.,  319.  8 
Bl.,  808.  Steph.  PL,  197-240.  1  Ohitly  PL,  603.  9 
Yerg.,  463.     2  Phil.  Ev.,  9. 


Savage  and  W.  H.  Bons,  for  defendant,  cited,  Piay- 
son  <&  Hcmhins  vs.  Joy^  1  Terg.,  849-60,  and  author- 
ities there  cited,  and  1  Greenl.  Ev.,  $  581. 


DEOEMBEB  TEBM,  1864.  89 

Thos.  D.  Simpson  ««.  T.  J.  Jones. 
MoEonxBT,  J.,  delivered  the  opinion  of  the  eonrt. 

We  think  the  court  erred  in  inatracting  the  jnry  that 
the  phuntiff  was  e&U^ped  from  maintaining  this  action 
apon  the  deed  from  Johnson  and  wife,  by  foroe  of  the 
proceeding^  and  decree  in  the  chancery  suit  exhibited 
in  the  record. 

It  is  an  obyions  principle  of  justice,  that  a  judg- 
ment or  decree  is  binding,  in  general,  only  on  the  par- 
ties to  the  suit,  or  those  in  privity  with  them!  And 
in  the  application  of  this  principle,  it  is  essential  in  or- 
der to  avoid  injustice,  that  its  operation  be  matual; 
both  die  parties  must  be  alike  concluded,  or  the  pro* 
ceedings  cannot  be  set  up,  as  conclusive  upon  either. 
In  the  present  case,  Mrs.  Johnson,  in  whom  the  fee 
simple  estate  was  vested,  was  not  a  party  to  the  suit; 
the  validity  of  the  contract,  or  the  efficacy  of  the  con- 
veyance to  vest  the  bargainee,  Simpson,  with  the  inter* 
est  in  fee,  so  £ur  as  Mrs.  Johnson  is  concerned,  is  not 
questioned  in^the  record  of  the  cause.  This  matter  was 
not  only  not  in  issue,  but  the  record  no  where  dis- 
closes the  &ct,  that  Mrs.  Johnson  was  a  party  to  the 
deed,  or  that  the  interest  in  fee,  in  the  land  conveyed, 
was  vested  in  her.  In  this  view,  the  proceedings  and 
decree,  which  are  extremely  irregular,  if  not  invalid, 
cannot  have  the  legal  effect  assumed  in  the  charge  of 
the  court. 

The  judgment  wiU  therefore  be  reversed  and  the  case 
remanded  for  a  new  trials 
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James  H.  Ehodes  vs.  Samuel  Comeb. 

Forcible  kmtbt  akv  detainer.  Act  of  1842,  eh.  8A.  PlaitUiff*$  ettatt  in 
the  premises.  The  act  of  1842,  ch.  86,  regulatiDg  the  action  of  forcible 
entry  and  detainer,  dispenses  with  the  necessity  of  stating  in  the  writ  the 
plaintiflTs  interest  or  estate  in  the  premises  sued  for.  The  ayerment  thit 
he  is  entitled  to  possession  is  sufficient. 


FSOtt    WHITB. 


This  was  an  action  of  forcible  entry  and  detainer, 
commenced  by  original  writ  in  the  circuit  court  of  the 
county  of  White.  At  the  Jime  Term,  1854,  it  was 
submitted  to  a  jury  before  Judge  Goodall,  and  resulted 
in  a  verdict  for  the  plaintiff.  The  judgment  was  ar- 
rested upon  the  ground  that  the  plaintiff's  estate  in  the 
premises  was  not  shown  by  the  writ  or  declaration. 
The  plaintiff  appealed  in  error  to  this  court. 

Gabdenhibb  and  Bribn,  for  the  plaintiff  in  error, 
relied  upon  the  act  of  1842,   ch.   86. 

CoLMS  and  Nelson,  for  the  defendant,  cited  Martin 
and  Terg.,  198.  Meigs'  R,  11,  12.  10  Humph.,  504. 
1  Swan,  168.      Act  1821,  ch.  14,  §  7. 

ToTTEK,   J.,  delivered  the  opinion  of  the  cOurt. 

The  action  is  "forcible  entry  and  detainer,"  instituted 
in  the  circuit  court  of  White  to  recover  the  possession 
of  250  acres  of  land.  The  trial  resulted  in  a  verdict 
for  the  plaintiff,  but  on  motion    of  defendant,   judgment 
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was  arrested,  and  thereon  plaintiff  appealed  in  error  to 
this  court. 

The  qnestion  is,  did  the  court  err  in  its  jndgment 
in  arrest? 

iThe  groand  asstoned  in  support  of  the  jndgment  is, 
that  the  "e^tof^"  of  the  plaintiff  in  the  j>laoe  in  gmee- 
tioTij  is  not  stated:  as  for  instance,  that  it  is  an  estate 
in  fee  or  other  interest. 

This  was  required  by  the  act  of  1821,  ch.  14,  §  7, 
a  provision  suggested  probably  by  21  Jac.,  1  ch.  15, 
which  is  to  the  same  effect:  8  Bac.,  ab.  252.  The 
plaintiff's  interest  or  estate  appeared  under  diis  act  in 
his  written  ^^com/plairtC^  and  petition,  asking  a  legal 
remedy  for  the  alleged  disseisin.  It  was  not  necessary 
that  the  estate  be  specified  with  any  technical  accuracy 
if  it  ai^)eared  that  the  plaintiff  had  an  interest  in  the 
premises.       Tuttut  vs.   Lwrnbrick.      Meigs*   R.  11. 

But  the  act  of  1842,  ch.  86,  makes  material  changes 
as  to  the  mode  of  procedure  in  this  action,  tending  to 
render  it  more  simple  and  convenient.  We  have  had 
occasion  to  consider  it  in  some  of  its  aspects  in  former 
cases.  Settle  vs.  Settle^  10  Humph.  E.,  504.  White 
vs.  Suttle^  1  Swan  R.,  169. 

As  to  its  effect  upon  the  present  question  we  ob- 
serve, 'it  dispenses  with  the  written  complaint^  in  which 
the  '^estate^^  of  the  plaintiff  was  required  to  be  named  by 
the  act  of  1821 :  it  prescribes  the  form  of  the  writ,  in 
which  no  estate  is  mentioned;  it  contains  the  plaintiff's 
averment  that  he  "w  entitled  to  the  possession^^  of  the 
premises  in  question,  and  this  averment  is  not  made 
in  the  form  given  by  the  act  of  1821. 
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It  is  dear,  that  upon  the  truth  of  this  averment, 
the  merits  of  the  case  must  always  depend.  The  issue 
is  confined  to  the  right  of  possession^  whatever  may  be 
the  state  of  the  title^  as  to  which  it  is  not  legal  in 
this  action  to  make  enquiry. 

If  the  plaintiff  state  that  he  is  owner  in  fee,  or  of 
any  less  estate,  the  averment  not  being  relevant  to  the 
true  issue  in  the  case,  need  not  be  proved.  The  titls 
to  the  estate  must  be  determined  in  another  form  of 
I»roceeding. 

It  is  true,  as  we  say  in  Settle  vs.  Settle^  that  what 
was  necessary  to  be  stated  in  the  complaint^  must  now 
be  stated  in  the  writi  that  is,  if  it  be  necessary  under 
the  act  1842,  to  state  it  at  all. 

And  we  are  of  opinion  that  under  this  act  it  has 
become  unnecessary  to  make  an  averment  of  the  plaintiff's 
estate  \  and  the  averment  that  he  is  entitled  to  the 
possession^  is  to  be  taken  as  sufficient  in  Ihis  respect. 
If  in  any  case  it  can  become  necessary  to  know  the 
nature  and  extent  of  the  plaintiff's  interest,  as  bearing 
upon  the  right  to  the  possession,  it  may  appear  in 
the  proof  at  the  trial. 

Let  the  judgment  of  the  circuit  court  be  reversed, 
and  render  judgment  on  the  verdict  for  the  plaintiff. 

Judgment  reversed. 
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Wjlub   Peppin  ve.   The  Statb. 


AnOBHKT  Gxniuiv  Power  of  the  court  io  appoint  «i  Attorney  OenertU 
pro  tempore.  The  ooari  has  bo  general  power  to  appoint  an  Attor- 
ney General,  bnt  a  special  power  merely^  and  in  its  exerdse  the  ikcts 
must  appear  on  the  existence  of  which  the  Talidity  of  the  appointmeiift 
depends.  An  order  of  court  ftppointing  an  ^Attorney  General,  pro  tem- 
pore, which  merely  states  liiat  the  regular  Attorney  Genera),  havhig 
been  of  eounael  for  the  accused,  was  incompetent  to  perform  his  oifioei 
does  not  assume  the  existence  of  the  state  of  facts  which  authorise 
the  special  appointment      Vide  Cone.  Art,  6,  $  6. 


FROH    JACKSON. 


The  prisoner  was  indicted  in  the  circuit  conrt  of 
Jackson  comity,  for  the  crime  of  larceny.  The  indict- 
ment was  preferred  by  an  attorney  general  jpro  tempore^ 
appointed  by  the  court,  npon  the  ground  as  appears  by 
the  order,  that  the  regular  officer  of  the  government 
was  incompetent  for  the  reason  that  he  had  been  of 
counsel  for  the  prisoner  before  his  election  to  the  office 
of  attorney  general.  At  the  November  term,  1864,  of 
said  circuit  court,  before  judge  Gaut,  presiding  by  in- 
terchange, the  prisoner  was  tried  and  convicted.  He 
moved  for  a  new  trial,  and  in  arrest  of  judgment,  which 
the  court  overmled,  and  adjudged  that  he  suffer  impris- 
onment in  the  penitentiary  for  the  period  of  one  year, 
as  fixed  by  the  verdict.  From  this  judgment  the  pris- 
oner appealed  in  error  to  this  court. 

J.  H.  Savags  and  J.  P.  Mubbat,  for  the  prisoner. 
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Sneed,  Attorney  General,  for  the  State. 
ToTTEN,   J.,  delivered  the  opinion  of  the  court: 

The  prisoner,  Willis  Pippin,  was  conyicted  in  the 
circnit  court  of  Jackson,  on  an  indictment  for  larceny. 
He  moved  in  arrest  of  judgment,  and  the  motion  be- 
ing overruled,  he  appealed  in  error,  to  this  court.  The 
indictment  purports  to  be  preferred,  and  jsigned^  not 
by  the  regular  attorney  for  the  State,  but  by  "Benja- 
min B.  "Washburn,  special  attorney  general."  He  was 
appointed  by  an  order  of  the  court,  in  the  following 
terms,  to  wit:  "It  appearing  to  the  court,  that  Thomas 
B.  Murray,  the  attorney  general  for  the  State,  is  incom- 
petent to  prosecute  the  suit  of  the  State  vs.  Willis  Pippin, 
for  larceny,  he  having  been  employed  to  defend  him 
against  said  charge  before  his  election  and  qualification 
to  said  office;  Benjamin  B.  Washburn  was  thereon  ap- 
pointed by  the  court,  attorney  general  to  prosecute  said 
suit  in  behalf  of  the  State,  who  appeared  in  open  court, 
and  was  qualified  according  to  law."  In  virtue  of  this 
order,  the  prosecution  was  instituted  and  conducted  by 
the  said  Washburn,  acting  as  attorney  general  for  the 
State. 

The  question  is,  was  this  a  valid  appointment?  The 
Constitution^  article  6,  §  5,  provides,  that  "in  all  cases, 
where  an  attorney  for  any  district,  feils  or  refuses  to 
attend, "and  prosecute  according  to  law,  the  court  shall 
have  power  to  appoint  an  attorney  pro  tempore.''^ 

It  is  clear,  that  by  this  clause  of  the  Constitution,  two 
cases  are  provided  for.  First,  where  the  regular  attorney 
for  the  State  /ails   to   attend,    and   prosecute.     Second, 
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where  he  refuses  to  attend  and  proeecute.  In  either 
case,  the  conrt  has  power  to  make  an  appointment  jpro 
tempore.  If  the  attorney  be  present  in  court,  and  re- 
fuse to  prosecute,  for  any  cause  or  without  cause,  the 
court  has  power  to  make  an  appointment  pro  tempore^ 
otherwise,  the  attorney  has  power  by  a  wilful  act  to 
hinder  and  delay  the  public  justice  to  the  prejudice  of 
the  State  and  the  prisoner.  But  it  is  clear,  that  this 
is  one  of  the  evils  against  which  the  Constitution  in- 
tends to  provide.  In  the  exercise  of  the  power  to  ap- 
point, it  is  material  to  state  in  the  order  the  facts 
which  render  it  necessary,  so  that  it  may  appear  to  be 
a  case  under  the  Constitution. 

For  the  court  has  no  general  power  to  appoint  an 
attorney  for  the  State,  but  a  special  power  merely — 
and  in  its  exercise  the  facts  must  appear  on  the  exis- 
tence of  which  the  validity  of  the  appointment  depends. 

Now,  does  the  order  of  appointment  assume  the  ex- 
istence of  a  case  specified  in  the  Constitution? 

It  states,  that  the  attorney  general,  having  been'  of 
counsel  for  the  accused,  was  incompetent  to  perform  his 
oflSce,  and  then  proceeds  to  make  a  special  appointment. 

It  does  not  state  that  he  failed  to  attend  and  pros- 
ecute, or  refused  to  attend  and  prosecute — ^the  cases 
specified  in  the  Constitution — ^but  states  a  different  case, 
not  so  specified.  Nor  do  we  see,  that  the  cause  stated, 
rendered  the  attorney  legally  incompetent,  or  that  such 
objection  to  the  exercise  of  his  oflSce  would  lie  against 
him.  Certainly  it  was  a  good  and  suflScient  reason 
why  he  should  himself  "refuse  to  attend  and  prosecute;" 
and  if  he  had  so  acted,  the  power  to  appoint  was  clear 
and  explicit. 
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But  it  does  not  appear,  that  he  either  offered,  or  re- 
fiiBed  to  prosecute,  or  took  any  action  in  the  case.  We 
have  only  the  action  of  the  court,  which  declares  him 
incompetent,  and  makes  a  special  appointment  for  a  new 
omuej  not  stated  in  the  Constitution. 

We  think  it  clear,  that  the  appointment  of  the  at- 
torney pro  tempore^  was  void,  and  that  it  was  good 
cause  in  arrest  of  judgment. 

The' judgment  will  therefore  be  arrested  and  the  pris- 
oner be  remanded  and  be  held  subject  to  a  regular  and 
legal  proceeding. 

Judgment  arrested. 


McOoBMAOK  and  Miller  vs.  Levi  L.  Mubfbee. 

CiBtiORAKi.  Practice  reffuloHng  the  remedy  by.  In  Titw  of  tbe  exten- 
sion of  the  jarisdiction  of  justicee  of  the  peace,  by  which  a  new  trial 
by  jury  has  become  a  matter  of  greater  importance  to  the  rights  and 
interests  of  parties  than  heretofore,  the  courts  will  rather  rdax  than 
render  more  stringent  the  practice  regulating  the  remedy  by  eertioraH 
where  merit  exist,  and  no  real  fiiult  or  negligence  can  be  imputed  to 
the  party. 

SaKi.  Same,  A  petition  for  a  eertiorariy  showing  merits,  stated 
that  the  petitioner  placed  two  notes,  to  which  no  defence  was  known 
or  apprehended  in  the  hands  of  a  constable,  who  brought  suit  upon 
them  before  a  justice  of  the  peace.  The  petiUoner  at  the  time  of 
the  trial  was  sick  and  unable  to  attend,  he  was  not  notified  of  any 
defence  to  the  notes,  and  heard  nothing  of  the  case  until  after  his 
recorery,  and  too  late  for  an  appeal,  when  he  was  informed  that  the 
justice  of  the  peace  had  rendered  judgment  in  &vor  of  the  defendants : 
Seldy  that  the  reasons  for  not  appealing  were  sufficient,  and  the  certio- 
rari was  properly  granted. 
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Levi  L.  Mnrfree  placod  in  the  hands  of  a  constable 
of  White  county  certain  promissory  notes,  executed  by 
the  plaintiffs  in  error,  with  instructions  to  collect  them. 
The  constable  brought  suit  upon  them  before  a  justice 
of  said  county,  who  rendered  judgment  in  fevor  of  the 
plaintiffs  in  error,  and  against  Murfree  for  costs.  At 
tto  time  of  the  rendition  of  said  judgments,  and  for 
more  than  two  days  thereafter,  Murfree  was  confined  to 
his  bed  by  sickness,  and  heard  nothing  thereof  until  it 
was  too  late  to  take  an  appeal.  He  brought  the  cause 
by  certiorari  into  the  circuit  court  of  said  county,  upon 
his  petition,  showing  merits.  At  the  June  term,  1854, 
of  said  court,  before  judge  Goodall,  a  motion  was  made 
to  dismiss  the  petition,  which  was  overruled,  and  ver- 
dict and  judgment  rendered  in  &vor  of  Murfree. 

The  defendants  appealed  in  error  to  this  court. 

CoLus,  for  the  plaintiffs  in  error. 

Bbhsk  and  Mubbay,  for  the  defendant  in  error. 

ToTTEK,  J.,  delivered  the  opinion  of  the  court. 

This  case,  being  an  action  of  debt  upon  notes,  was 
commenced  before  a  justice  of  White,  who  rendered  judg- 
ment for  the  defendants,  McCormack  and  Miller.  There 
was  no  appeal,  but  the  case  was  removed  to  the  cir- 
cuit court  by  certiorari^  on  petition  of  the  plaintiff.  A 
motion  to  dismiss  the  certiorari  was  made  and  over- 
ruled, and  upon  a  trial  de-novo^  there  was  judgment  on 
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the    merits  for  the  plaintiff,  from  which    the    defendants 
appealed  in  error. 

The  qnestion  is,  did  the  court  err  in  overruling  the 
motion  to  dismiss  the   certiorari? 

The  writ  being  a  substitute  merely  for  the  appealj 
the  case  turns  upon  the  sufficiency  of  the  caicse  assign- 
ed  for  not  taking  the  appeal. 

From  the  petition  it  appears,  that  the  notes  were 
placed  in  the  hands  of  a  constable  for  Golleotion.  Tl^y 
were  simple  demands  due  by  note,  and  no  defence  was 
known  or  apprehended. 

Shorty  after,  the  plaintiff  became  sick,  and  knew 
or  heard  nothing  more  of  the  matter,  until  after  he  re- 
covered from  his  illness,  when  he  learned  that  during 
his  illness,  there  was  a  trial  which  resulted  in  a  judg- 
ment against  him.  As  to  the  merits,  they  appear  in 
a  clear  and  explicit  statement. 

It  is  clear,  that  the  plaintiff  was  unable  to  attend 
the  trial  and  take  the  appeal;  but  it  is  argued,  that 
in  such  case  it  was  his  duty  to  send  an  agent.  When 
we  consider,  however,  that  no  contest  was  apprehend- 
ed— ^that  the  case  was  a  simple  demand  upon  notes; 
that  the  constable  had  become  agent  for  their  collection; 
See  Lee  vs.  Hardway^  6  Teri  502 — ^that  he  gave  no  no- 
tice of  the  judgment  against  his  principal,  there  is  no 
ground  for  the  assertion  that  the  party  is  at  feult  or 
guilty  of  negligence  in  not  sending  an  agent  to  take 
the  appeal.  Such  a  doctrine  would  establish  a  harsh 
and  rigid  rule,  and  result  in  great  injustice  in  many 
cases. 

When  the  jurisdiction  of  a  justice  of  the  peace  was 
limited  to  small  amounts,  a   rigid  rule  on   this   subject 
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^as  of  less  consequ^ice  to  parties,  and  had  tend^icy  to 
terminate  expensive  litigations,  in  which  the  costs  often 
became  greater  than  the  matter  in  issue.  But  now, 
the  jurisdiction  of  the  justice  being  extended  to  five 
hundred  dollars,  a  new  trial  by  jury  in  a  more  com- 
petent court,  has  become  a  matter  of  greater  importance 
to  the  interests  and  rights  of  parties. 

In  this  state  of  things,  we  are  not  disposed  to 
adopt  the  strict  and  rigid  rule  of  practice  contended  for, 
which  must  often  have  the  effect  to  repel  the  remedy  by 
certiorari^  where  no  fault  or  negligence  can  be  imputed 
to  the  party,  defeat  a  jury  trial  in  the  circuit  court, 
and  result  in  injury  to  the  rights  of  suitors. 

We  are  of  opinion  that  the  cerU(yrari  was  granted 
upon  legal  and  adequate  grounds.  The  case  of  Nwpver 
vs.  Pereon^  7  Yer.  R.,  300,  though  not  the  eame^  is 
wnUar  to  the  present  case. 

Let  the  judgment  be  affirmed. 
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W.  M.  Wadk  v8.  T.  B.  Mubby* 


1.  Appeal.  CotUeated  election,  Jiight  of  appeal  from  decision  of  ehaneellor 
on  conteated  Judicial  election.  Act  of  1864,  ch.  82,  §  12.  By  the  act 
of  1864,  ch.  82,  §  12,  a  spedal  tribnual  id  created  for  the  trial  of  con- 
tested elections  of  judges  and  attorneys  general,  of  which  the  person 
holdirg  the  oiHce  of  chancellor  for  the  diyision  m  which  the  contest  may 
arise  is  constituted  the  judge.  The  decision  of  this  tribunal  is  final  and 
conclusive,  upon  the  parties,  from  which  no  appeal  or  writ  of  error  lied 
to  the  Supreme  court. 

2.  CiRTioRARi.  Same,  Act  of  1864,  eh.  32,  §  12.  The  remedy  by  certio- 
rari is  not  admissible  to  revise  in  the  circuit  court  the  decision  of  a 
chancellor  in  the  case  of  contested  election  under  the  act  of  1864,  ch. 
82,  §  12,  unlees  there  is  such  a  substantial  departure  from  the  cource 
of  proceeding  prescribed  in  the  statute,  as  would  render  ^e  proceedings 
Toid.    ToTTKN  J.,  dissented. 


FBOM   SMTTH. 


The  complainant  under  the  provisions  of  the  act  of 
1854,  ch.  32,  filed  his  petition  on  the  12th  of  June, 
1864:,  before  the  Hon.  B.  L.  Ridley,  chancellor,  con- 
testing the  election  of  the  respondent  to  the  office  of 
Attorney  General  of  the  4th  circuit,  which  the  latter 
claimed,  having  received  a  plurality  of  the  votes  polled 
at  the  election  held  on  the  24th  of  May,  1854,  and  to 
which  he  had  been  commissioned  before  the  filing  of 
said  petition.  The  chancellor  appointed  the  17th  day 
of  July,  1854,  for  the  hearing  of  said  cause,  of  which 
the  respondent  was  duly  notified.  Meanwhile,  however, 
the  chancellor  certified  to  the  GK)vernor  his  inability,  on 
account  of  sickness,  to  hold  his  approaching  courts  at 
La  Fayette   and  Carthage,  and  to  try  the  case  of  con- 
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tested  election  at  Carthage,  on  the  17th  July,  1854. 
The  Governor  thereupon  appointed  the  Hon.  Samnel  M. 
Fite,  of  Carthage,  special  chancellor,  to  hold  said  courts, 
and  to  tiy  said  cause,  wjio,  upon  the  hearing,  decreed 
said  election  to  be  null  and  void.  From  this  decree 
the  respondent  prayed  an  appeal  to  the  present  term 
of  this  court,  which  was  regularly  granted.  The  res- 
pondent, also,  distrusting  his  right  of  appeal  from  the 
decree  of  the  chancellor,  filed  in  the  circuit  court  of 
Smith  county,  at  the  November  term,  1854,  a  petition 
for  a  writ  of  certiorari  to  bring  said  proceedings  before 
said  circuit  court  for  revisal.  This  petition  the  circuit 
court  (Hon.  Judge  Gaut  presiding,)  refused  to  entertain, 
from  whose  judgment  in  the  premises,  an  appeal  in 
error  was  taken  to  this  court. 

M.  M.  Bbiek,  for  the  complainant,    cited  the  act  <xf' 
1854,  ch.  82,  §  12,   14,   16.    Cons.   Art.  6,  ^  15.    Act 
of  1836,  C.  &  N.   264-5.    2  Swan,  68.    ib.,  416,  421. 
6  Humph.   41. 

J.  C.  Gunj),  for  the  respondent,  with  whom  was 
E.  L.  Gajuoenhise,  who  cited,  1.  Upon  the  right  of 
appeal,  Act  of  1831,  eh.  90.  5  U.  S.  Dig.,  922.  Aug. 
on  Lim.,  §  Ul.  &  Kent,  295.  Act  of  1854,  ch.  32, 
§  12,  14.  Cons.  Art.  6,  §  15.  Act  of  1835,  ch.  1,  § 
4,  6,  7,  10.  2  Yer.  699.  2.  Upon  the  right  to  the  cer- 
tiorari. 11  Humph.  249.  2  Tenn.,  181.  4  Hay.,  64. 
Bac.  Ab.  Title  Oertiorwi  B.  Bouv.  L.  D.  Tide.  ib. 
Act  1715,  N.  &  C.  437.  3d-  BL  Com.,  41,  42. 
Hawks'    P.    C.    287.     Bouv,    L,    D.    Tide,    Courts.     9 


62  KASHVULE: 


W.  M.  Wade  V9.  T.  B.  Murry. 


Serg.  &  R,  298.    3  Yeats  479.    2  Burr,  1042.    1  BL 
E.,  285. 

McKiNNEY,  J.,  deKvered  the  opinion  of  the  court. 

This  was  a  proceeding  instituted  by  Wade  under  the 
act  of  1854,  ch.  32,  sec.  12,  to  contest  the  election  of 
Murry  to  the  office  of  attorney  general  fi)r  the  fourtfi 
judicial  circuit. 

On  the  9th  of  June,  1854,  Wade  presented  a  ''sworn 
statement  of  the  ground  of  contest  to  the  chancellor  of 
the  division  in  which  said  election  was  held." 

The  chancellor,  in  pursuance  of  the  directions  of  the 
statute,  appointed  the  17th  of  July  for  the  trial,  at 
Carthage.  Murry  was  served  with  a  copy  of  the 
"statement,"  and  notified  of  the  time  and  place  of  trial, 
as  required  by  the  statute. 

It  appears  that  sometin^  before  the  day  fixed  for 
said  trial,  chancellor  Bidley,  the  presiding  chancellor  of 
that  division,  certified  to  the  Governor,,  that,  from 
"physical  disability,"  he  would  be  unable  "to  hold  the 
next  terms  of  the  chancery  court  at  La  Fayette,  Gains- 
boro,  and  a  case  of  contested  election  for  attorney  gen- 
eral, at  Carthage,  on  the  17th  day  of  July  next.^' 
Whereupon,  the  Governor,  on  the  6th  day  of  July, 
appointed  and  commissioned  Samuel  M.  Fite,  Esq.,  "spe- 
cial chancellor  to  hold  said  terms  of  said  court  at  La- 
Fayette,  Gainsboro,  and  Carthage,"   Ac. 

The  trial  took  place  before  the  special  chancellor  on 
the  day  appointed,  and  the  election  of  Murry  was  de- 
clared illegal  and  void,  on  the  ground  that  the  sheriff 
of  Smith  county  had  failed  to  open  and  hold   an  elec- 
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Hon  in  the  ninth  civil  district  of  said  county;  and  that 
the  sheriff  of  DeKalb  had,  in  like  manner,  failed  to 
open  and  hold  an  election  in  the  thirteentii  civil  dis- 
trict of  the  last  named  county.  From  this  decision 
Murry  prayed  an  appeal  in  the  nature  of  a  writ  of 
error  to  this  court,  which  was  granted.  A  bill  of  ex- 
ceptions, setting  forth  all  the  evidence  in  the  case,  is 
contained  in  the  transcript,  which,  in  our  view  of  the 
case,  need  not  be  noticed. 

At  the  November  term  of  the  circuit  court  of  Smith, 
Muny  presented  his  petition,  in  open  court,  setting 
forth  tixe  entire  proceedings  had  before  the  chancellor 
on  the  trial  of  said  contested  election,  and  praying  the 
court  to  grant  him  a  certiorari  to  remove  the  proceed- 
ings into  said  circuit  court.  The  petition  shows  that 
an  appeal  in  error  to  the  supreme  court  had  been 
prayed  and  granted,  from  the  decision  of  the  chancel- 
lor, but  stated,  that  as  doubts  had  been  suggested 
whether  the  appeal  would  lie  in  such  a  case,  it  was 
deemed  proper  to  apply  for  a  certiorari  to  remove  the 
case  into  the  circuit  court,  so  that  if  the  petitioner 
&iled  in  the  mode  first  adopted,  he  might,  in  the  lat- 
ter mode,  obtain  a  revision  and  reversal  of  the  chan- 
cellor's decision,  which  is  alleged  to  be  erroneous.  The 
circuit  judge  declined  to  entertain  jurisdiction  of  the 
matter,  and  refiised  to  grant  the  prayer  of  the  petition^ 
and  from  this  refiisal  of  th^  court,  Murry  also  prosecu- 
ted an  appeal  in  error  to  this  court.  The  two  cases 
were  submitted  together,  and  the  questions  properly  aris* 
ing  in  both,  will  be  considered. 

And,  fibrst,  will  an  appeal  in  error  lie  from  the 
ehwcellQr's  dedsion? 
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The  argument,  that,  notwithstanding  the  statute  in 
question  points  out  no  method  by  which  the  proceedings 
before  the  chancellor  may  be  revised,  still,  under  the 
general  law  giving  an  appeal,  or  writ  of  error,  firom 
every  final  judgment  or  decree  of  a  court  at  chancery, 
the  appeal  in  error,  in  the  present  case,  was  properly 
granted,  and  may  be  maintained,  is,  we  think,  wholly 
untenable.  It  very  erroneously  assumes,  that  the  juris- 
diction is  conferred  upon  the  chancellor  in  his  capacity 
of  judge  of  a  court  of  chancery. 

The  statute  confers  no  jurisdiction  upon  the  court  of 
chancery.  By  the  proper  construction  of  the  statute,  a 
special  tribunal  is  created  for  the  trial  of  contested  elec- 
tions held  under  its  provisions,  of  which  the  person 
holding  the  office  of  chancellor  for  the  division  in 
which  the  contest  may  arise,  is  constituted  the  judge. 
This  tribunal  may  not  improperly  be  called  a  court} 
but  in  its  organization  and  mode  of  procedure,  it  is 
veiy  unlike  a  court  of  chancery.  The  proceedings  are 
not  of  record;  it  is  merely  required  that  a  certified 
copy  of  the  decision  showing  the  ground  thereof,  shaQ 
be  sent  to  the  Governor.  Hie  proceeding  is  com* 
menced,  not  in  the  regnl&r  form  of  a  bill  or  petition, 
but  by  the  presentation  to  the  chancellor  of  a  mere  "sworn 
statement  of  the  grounds  of  contest."  Ko  jHrocess  is 
required  to  be  issued.  The  chancellor  is  to  appoint  a 
"day  of  trial,"  not  less  than  thirty  nor  more  than  fifly 
days  from  the  day  of  such  presentation;  and  a  place  of 
trial,  at  some  point  within  the  circuit  in  which  such 
election  was  held;"  and  a  copy  of  such  "statement," 
with  the  day  and  place  of  trial  endorsed  thereon  is  to 
be    served    on    the    person    whose  election  is  contested^ 
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or  left  at  his  uBnal  residence,  by  a  sheriff  or  consta- 
ble, at  least  twenty  days  before  the  trial.  From  this 
view  of  the  peculiar  organization  of  this  tribunal, 
whose  proceedings  are  not  according  to  the  common  law 
forms,  it  is  clear  that  no  appeal,  or  writ  of  error, 
will   lie  to   this   court. 

And,  in  the  next  place,  we  think  it  equally  clear, 
that  the  omission  to  jn-ovide  any  mode  by  which  the  chan- 
cellor's decision, .  upon  the  merits  of  the  contest  might 
be  brought  under  revision,  was  an  intentional  omission. 
The  legislature  obviously  intended,  and  perhaps  for  very 
sufficient  reasons,  to  make  the  decision  final  and -con- 
clusive upon  the  parties.  And  that  it  was  competent 
to  the  legislature  to  deny  to  the  parties  the  right  to 
have  a  re-examination  of  the  chancellor's  decision,  in 
our  opinion,   admits  of  no  doubt. 

The  schedule  to  the  amendments  of  the  constitution 
provides,  that  the  election  of  judges  and  attorneys  for 
the  State,  shall  ^'be  held  and  made  under  a  law  to  be 
passed  by  the  general  assembly,"  &c.  In  the  execu- 
tion of  this  power,  and  as  incidental  thereto,  the  legis- 
lature, in  order  to  guard  against  the  corruption  and 
palpable  irregularities  sometimes  attending  popular  elec- 
tions, wisely  provided  a  tribunal  to  which  an  appeal 
might  be  made  from  the  decision  at  the  ballot  box, 
and  invested  it  with  the  power  to  declare  the  election 
void,  for  any  sufficient  cause.  This  tribunal  was  so 
constituted  as  reasonably  to  justify  the  presumption  that 
its  decisions  would  do  equal  and  impartial  justice  ac- 
cording to  the  law  of  the  land,  and  therefore  ought  to 
be  satisfactory  to  the  parties:  And  no  doubt  the  fram- 
ers  of  the  law  thought  it   better    that  an  erroneous  de- 
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cision,  upon  the  fects  or  law  of  a  particular  case,  should 
be  submitted  to  by  a  single  unsuccessftd  aspirant,  ra- 
ther than  that  the  public  should  be  subjected  to  the 
great  inconvenience  and  mischiefs  of  having  the  admin- 
istration of  justice  suspended  or  impeded  by  a  protract- 
ed litigation  in  the  different  courts.  For  this  reason^ 
as  we  suppose,  the  legislature  deemed  it  proper  to  make 
the  summary  decision  of  the  chancellor  conclusive.  In 
this  view,  the  appeal  in  error,  must  be  dismissed. 

The  next  question  is:  can  the  writ  of  certiorari  be 
resorted  to  upon  any  ground  disclosed  in  the  petition? 
We  think  not.  It  is  true,  that  this  tribunal,  created 
by  the  act  of  1854,  is  an  inferior  jurisdiction,  in  the 
meaning  of  our  constitution  and  laws:  and  it  is  equal- 
ly true,  that  the  certiorari  is  the  appropriate  method 
by  which  the  circuit  court,  as  a  court  of  general  juris- 
diction, exercises  control  over  all  inferior  tribunals.  But 
it  would  be  contradictory  to  hold,  that  a  writ  of  error 
proper  would  not  lie,  and  yet  that  the  certiorari  as  a 
substitute  for  the  writ  of  error,  might  be  maintained: 
and  it  would  be  no  less  contradictory  or  absurd  to  hold^ 
that  a  decision  intended  to  be  final  and  conclusive, 
could  be  reviewed  in  any  mode  whatever. 

We  do  not  mean  to  say,  however,  that  the  certio- 
rari might  not  be  resorted  to,  for  some  purposes,  in  a 
case  Hke  the  present:  we  think  it  might.  In  a  case 
involving  a  question  as  to  the  legal  competency  of  the 
judge;  or  showing  such  a  substantial  departure  from  the 
course  of  proceeding  prescribed  in  the  statute,  as  would 
render  the  proceedings  void,  the  certiorari  would  be  the 
proper  remedy.  If,  for  example,  it  were  correct,  as 
was  suggested  in  the  present  case,   that  the  jurisdictioix 
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conferred  by  the  act  of  1854,  was  in'  the  nature  of  a 
personal  trusty  delegated  to  the  chancellor,  it  might  well 
be  doubted,  whether  it  could  be  rightftilly  exercised  by 
an  appointee  of  the  Governor,  comnuflsioned  for  that 
particular  purpose,  and  this  question  would  be  a  pro- 
per matter  of  investigation  in  the  circuit  court,  upon 
the  certiorari.  But  we  are  of  tiie  opinion,  that  this 
jurisdiction  is  not  to  be  viewed  as  a  personal  trust, 
specially  delegated  to  the  chancellor  of  the  division  in 
which  the  case  may  arise;  and  may,  therefore,  be  exer- 
cised by  any  one  properly  invested,  for  the  time,  with  the 
authority  and  fonctions  of  chancellor  for  such  division. 
Upon  the  facts  disclosed  in  the  petition,  no  question 
can  be  made  as  to  the  competency  of  the  special  chan- 
cellor, or  the  regularity  of  his  appointment.  The  state 
of  facts  assumed  in  his  commission,  makes  a  proper 
case,  under  the  constitution  and  law,  for  the  appoint- 
ment by  the  Governor. 

Assuming  the  position,  as  we  do,  that  if  the  pro- 
ceedings be  regular,  and  in  substantial  ccmformity  with 
the  requirements  of  the  statute,  the  decision  of  the  chan- 
cellor cannot  be  re-examined  with  a  view  to  the  ques- 
tion, whether  its  conclusions,  as  to  the  law  or  fects  are 
correct;  and  no  material  irregularities  intervened  in  the 
course  of  proceeding  in  this  case,  we  are  of  opinion 
that  the  application  for  a  certiorari  cannot  be  sustained. 

The  merits  of  this  case  not  being  open  to  examina- 
tion before  us,  we  avoid  any  iiitimation  of  our  opinion 
as  to  the  correctness  of  the  chancellor's   decision. 

The  result  is,  that  the  appeal  in  error  must  be  dis- 
missed, and  the  judgment  of  the  circuit  courts  refusing 
the  certiorari^  ^tflarmed. 
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ToTTEN,  J.,  concurs,  except  that  he  is  of  opinioii 
tJbiat  the  revisory  jurisdiction  of  the  circuit  court  to  be 
exercised  by  the  writ  of  certiorari^  is  too  much  limited 
and  restricted  by  the  opinion.  The  revisory  jurisdiction 
extends,  as  he  thinks,  to  any  question  of  error  or  ille- 
gality in  the  proceeding  which  has  the  effect  to  preju- 
dice the  rights  of  a  party.  The  person  legally  entitled 
to  the  office  by  a  valid  election,  has  a  property  in  it, 
and  it  is  not  competent  under  the  constitution,  for  the 
legislature  to  deny  a  judicial  remedy,  or  to  deny  the 
power  of  the  superior  courts,  to  revise  the  action  of 
the  special  court,  established  for  the  trial  of  contested 
elections.  He  would  therefore  extend  the  revisory  juris- 
diction further  than  it  seems  to  go,  in  the  opinion  of 
the  majority  of  the  court. 


William  Wasd  et  ah  vs.  0.  S.  Bowen  et  dl. 


Executors.  Will,  Legacies  heq^ieathed  by,  protected  until  after  qualijlca- 
iw0  of  representative.  No  suit  by  attachment  or  otherwise,  can  be 
brought  against  an  executor  before  the  probate  of  the  will,  or  his 
qualification  as  executor,  to  reach  a  legacy  bequeathed  by  the  wilL 
Thus,  where  two  creditors  file  their  bills  respectively  in  equity,  against 
the  executor  and  legatee  to  attach  a  legacy  under  the  will,  the  one  be- 
fore the  qualification  of  the  executor  and  the  latter  after,  the  fonner  ac- 
quires no  lien  by  his  previous  attachment;  but  priority  of  sadsfactioa 
must  be  given  to  the  latter. 
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FBOM    DICKSON. 


Certain  creditors,  Ward,  OoUier  and  McOollom,  as 
execntor  of  Lox,  dec'd,  filed  their  attachment  bills  in 
chanceiy  at  Charlotte,  to  subject  a  legacy  nnder  the  will 
of  the  late  Christopher  Strong,  to  the  payment  of  their 
several  debts.  The  bills  were  several,  and  the  execu- 
tors named  in  the  will,  and  the  legatee  who  was  the  debtor, 
were  made  defendants  thereto.  It  seems  that  the  first 
two  of  said  complainants  filed  their  bills  before  the  jwo- 
bate  of  the  will  and  the  qualification  of  the  executors; 
and  that  the  latter  filed  his  bill  after  the  probate  and 
qualification.  The  attachments  were  issued  as  prayed 
for — ^and  the  creditors  who  first  filed  their  bills  as  afore- 
said, after  the  probate  and  qualification,  filed  amended 
bills,  claiming  the  benefit  of  their  prior  attachment. 
The  cause  was  submitted  to  chancellor  Pavatt,  at  the 
October  term,  1854,  who  decreed  that  the  creditors  first 
filing  their  bills  as  aforesaid,  were  entitled  to  priority 
of  satisfaction.  The  justice  of  the  debts  was  not  con- 
tested. The  fund  not  being  sufficient  to  pay  these  and 
the  debt  of  the  creditors  who  attached  after  the  qualifi- 
cation as  aforesaid;  the  latter  appealed  to  this  court. 

EoBB  and  Bailet,  for  complainant,  McCollom. 
Henbt  and  Shaoklevobd,  for  Ward  and  Collier. 
Cabuthebs,   J.,  delivered  the  opinion  of  the  court. 

Eobert  Bowen,  a  citizen  of  Mississippi,  was  indebted 
to   the   complainants,  as  they  allege  in    their  respeetave 
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bills,  and  a  legacy  was  left  to  him  by  the  will  of 
Christopher  Strong,  as  stated,  and  the  only  controversy  in 
these  cases  which  have  been  consolidated,  is,  who  is 
entitled  to  priority  of  satisfaction  as  the  fond  is  not  snf- 
dent  to  pay  all? 

All  the  bills,  except  that  of  Lox,  were  filed  before  the 
qualification  of  the  executors,  and  the  probate  of  the  will, 
viz:  on  the  26th  November,  1850.  The  bill  of  Lox  was 
filed  on  the  3d  of  December,  1850,  which  was  one  day 
after  the  probate  and  qualification. 

Attachments  and  injunctions  issued  in  each  case,  on 
the  day  the  biUs  were  filed  respectively.  On  25th  of 
December,  1860,  amended  bills  were  filed  by  the  com- 
plainants, who  sued  on  the  26th  November,  alleging 
probate  and  qualification,  and  claiming  the  benefit  of 
their  previous  attachment  of  the  legacy. 

The  chancellor  gave  priority  of  satisfaction  to  all  the 
other  complainants  over  Lox,  because  their  bills  and 
attachments  were  anterior  to  his  in  point  of  time.  This 
is  certainly  correct,  unless  the  objection  taken  to  the 
attachments  of  the  26th  November,  that  they  were  pre- 
maturely issued,  and  therefore  invalid,  at  least,  as  to 
Lox,  be  maintainable  as  matter  of  law. 

The  whole  case  resolves  itself  into  this  single  ques- 
tion: can  a  suit  be  brought  against  the  persons  named 
in  a  will  as  executors  before  their  qualification,  or,  even 
the  probate  of  the  will,  to  attach  a  legacy  therein  given? 
It  seems  to  us  that  the  bare  statement  of  the  question 
suggests  the  only  answer — ^that  it  cannot  be  done. 

The  persons  nominated  in  the  will  are  not  j}er  se 
executors;  they  may  renounce,  and  never  become  such. 
The  right  of  a  legate  under  a  wi]l,  is  not  certain  and 
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fixed  until  the  probate,  for  that  may  never  oocnr,  as  it 
tnay  be  contested  and  overthrown. 

To  allow  this  kind  of  proceeding  wonld  be  to  sanc- 
tion something  like  a  game  .of  hazard  and  address, 
under  the  solemn  forms  of  law.  It  would  tend  to 
encourage  indecent  haste  to  get  at  a  man's  effects  bo- 
fore  the  grave  has  closed  over  his  remains. 

In  the  will,  five  persons  are  nominated  as  executors, 
against  all  of  whom  the  two  first  bills  are  filed,  and 
attachments  issued.  Three  of  them  only  qualified,  who 
are  made  defendants  in  the  bill  of  Lox.  It  might  have 
happened  that  none  of  them  would  accept,  and  administra- 
tion, with  the  will  annexed,  might  have  been  granted  to 
others.  The  first  bills  under  the  liberal  practice  now 
established,  may  have  been  amended  as  they  were,  and 
the  proper  parties  made;  but  could  that  be  done  so  as 
to  affect  the  intermediate  rights  acquired  by  others? 

This  is  a  proceeding  in  the  nature  of  a  garnish- 
ment, and  can  only  create  a  lien  upon  the  fiinds  of 
the  debtor,  then  in  the  hands  of  the  defendants.  Both 
ert  Bowen,  the  debtor,  was  a  residuaiy  legatee  with 
others,  of  an  unascertained  fiind,  to  be  produced  by  the 
sale  of  property.  The  executors,  in  their  answer,  sup* 
pose  it  may  be  near  one  thousand  dollars.  They  submit 
themselves  to  the  coxat  in  all  the  cases,  and  ask  that 
they  be  protected  by  the  settlement  of  the  rights  of 
the  parties,  as  to  the  priority  of  right  to  the  amount 
that  may  turn  out  after  the  settlement  of  the  estate,  to 
belong  to  the  said  Robert,  the  common  debtor. 

The  doctrine  of  relation  to  the  death  of  the  testa- 
tor,  as  to  the  title  of  the  executors  to  the  property 
of  the  deceased,   when  appointed,   and  as    to  the    rigiht 


6S  NASHVILLE: 


William  Ward  et  al,  ««.  C^  Sl  Boweo  et  «/. 


of  the  l^atee  to  his  legacy,  whieh  is  only  inchoate 
before  the  assent  of  a  qualified  executor,  can  have  no 
effect  upon  this  question.  That  is  necessary  and  pro- 
per as  to  the  executor  for  the  protection  of  the  pro- 
perty, and  as  to  the  legatee  in  questions  of  inherit- 
ance, ifec.  These  cases  do  not  make  it  necessary  to 
go   into   those   questions. 

Here  at  the  time  of  the  filing  of  the  two  first  bills, 
and  the  issuance  of  the  attachments  upon  them,  against 
the  defendants,  there  was  nothing  in  their  hands,  either 
certain  or  contingent,  due  or  not  due,  in  money  or  pro- 
perty, to  which  the  debtor  had  any  right:  and  such 
is  their  answer  to  the  bills. 

There  would  be  a  great  inconsistency  in  the  laws, 
which  forbid  an  executor,  under  heavy  penalties,  to  enter 
upon  the  administration  of  an  estate  until  letters  testa- 
mentary are  obtained,  as  is  done  by  the  act  of  1715, 
di.  48,  sec.  4,  and  yet  allow  the  estate  of  the  deceas- 
ed to  be  attached  in  their  hands,  by  others  before  that 
time. 

No  objection  is  made  by  the  executors  or  debtor  to 
the  liability  of  this  fund  to  attachment,  and  consequent- 
ly, if  any  exists,  upon  which  no  opinion  is  now  neoes- 
aary,  or  intended  to  be  intimated,  it  need  not  now  be 
considered. 

As  between  the  different  creditors  before  us,  we  have 
no  hesitation  in  deciding  that  Lox,  whose  bill  was  filed 
since  tlie  issuance  of  letters  testamentary  to  the  executors 
is  entitled  to  priority  of  satisfaction  over  the  others  who 
sued  before  that  time. 

Decree  accordingly,  and  remand  the  cause. 
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FOBTLAKD    J.    OUBLB    VS.    S.    B.    BabBEL   et    oi, 

1.  Lard  Law.  Oraint  When.  ah$6hUely  void.  Where  it  ma^  be  tmpeaehed.  If 
a  grant  be  Toid  and  not  merely  yoidable,  such  otjection  will  ayail  in  anj 
court  where  the  same  is  offered  in  eridence.  Thus,  in  ejectment,  either 
party  may  obviate  the  effect  of  a  grant,  if  it  can  be  ahown  that  for  any 
canae  the  grant  is  abadutely  Toid. 

2.  Saxx.  Same.  Same.  When  bill  in  equity  is  fled  to  declare  a  graiU 
void  in  aid  of  euit  at  law.  A  demorrer  to  a  bill  in  chancery  to  have 
a  grant  dedu^d  yoid,  in  aid  of  a  salt  at  law  inToivmg  the  title  of  the 
land  purporting  to  be  granted,  was  properly  sustained  by  the  chanceflor, 
as  such  defence  was  avaiUble  in  tiie  court  of  law. 

8.  Saml  Same.  A  grant,  it  seems,  bebg  matter  of  record  cannot,  in  gen- 
era]>  be  impeached  and  decbred  Toid,  in  a  ooOateral  proceeding  not  be« 
tween  the  parties  thereto,  except  by  some  evidence  of  like  grade  and 
dignity,  or  by  fiicts  apparent  on  the  face  of  the  grant  And,  so  the 
grant  is  to  be  considered  r<Ad  where  the  State  had  no  property  in 
the  land  granted,  or  where  the  offlcers  had  no  power  to  receive  the 
entiy  and  issue  the  grant. 

4.  Saxk.  Same.  Act  of  18i9,  eh.  85.  Pending  an  action  at  law,  of 
trespass  quare  elauman  firegit^  brought  by  a  grantee  of  the  land  in 
question,  lying  north  and  east  of  the  congressional  reservation  line, 
against  a  prior  enterer  and  grantee,  the  fbnner  filed  his  bill  m  equity 
in  aid  of  the  suit  at  law,  to  have  the  defendant's  grant  declared  void, 
npon  the  ground  that  the  grant  under  which  the  latter  dauned,  was 
for  6000  acres,  alleged  to  have  been  obtained  in  fraud  of  the  law, 
the  defendant  having  obtained  divers  other  grants  for  a  like  amount 
each,  of  knds  lying  north  and  east  of  said  line,  hi  the  names  of  other 
persons,  to  evade  the  prohibitory  clause  of  the  Act  of  1829,  ch.  80. 
To  this  bill  there  was  a  demurrer  which  was  sustained  by  the  chan^ 
edlor.  Held:  that  there  was  no  error  in  the  action  of  the  court 
sustaining  the  demurrer— 4hat  the  grant  of  the  defendant  was  not  void; 
but  had  the  effect  to  appropriate  the  land  and  to  vest  title  and  con- 
structive possession  in  the  grantee— and  the  land  so  granted  was  not 
the  proper  subject  of  entry  and  grant  for  another,  whfle  the  former 
grant  remaitwd  in  foroe  and  mrevoked. 


FBOM    FRAKEUN. 


The  complainant  in  this  bill  was  plaintiff  in  an  action 
of  trespass  qttare  claumm  f  regit  instituted  against  the  de- 
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fendant  before]  a  justice  of  the  peace  of  Franklin  conn* 
ty,  which  resulted  in  a  judgment  for  the  plaintiff,  and 
was  brought  by  the  defendant  into  the  circuit  court  of 
said  county.  It  seems  that  the  land  afleged  to  be  tres- 
passed upon,  is  claimed  by  both  parties  under  different 
grants;  the  entry  and  grant  of  the  defendant  being  the 
elder  of  the  two.  Pending  the  litigation  at  law,  the 
plamtiff  filed  this  bill  in  chancery,  alleging  that  the  grant 
Under  which  the  defendant  claims  was  void — ^having 
been  obtained  in  fraud  of  the  law,  in  this,  that  the 
grant  is  for  5000  acres,  lying  north  and  east  of  the 
congressional  reservation  line,  and  the  defendant  having 
obtained  in  the  name  of  others  for  his  own  benefit, 
other  grants  for  a  like  amount  within  the  same  area, 
the  grant  in  question  could  not  legally  issue,  and  was 
therefore  void.  The  bill  fiirther  asked  an  injunction  to 
stay  waste,  and  that  the  grant  of  the  defendant  be  de- 
clared void.  The  defendant  demurred  to  the  bill,  which 
at  August  term,  1854,  chancellor  Ridley  sustained,  where- 
upon the  complainant  appealed. 

CoLYAB,  Oabteb  and  TuBinsr,  for  complainant. 
Meigs  and  Hickerson,  for  respondent. 
ToTTBN,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  title  to  1600  acres  of  land  in 
Franklin  county,  by  grant  from  the  State,  dated  June  80, 
1888. 

Samuel  B.  Barrel  claims  the  same  land  by  grant  from 
the  State,  dated  March  30th,  1838,  on  entry  dated  August 
19thy  1837,  for  5000  acres,  and  the  other  defendants  claim 
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and  hold  under  him.  The  plaintiff  sned  the  defendants 
in  an  action  at  law  for  trespass  on  his  said  land,  and  the 
snit  is  yet  pending  in  the  circuit  court.  In  that  suit,  the 
defendants,  relying  on  their  prior  entry  and  grants  insist 
that  they  have  the  better  and  a  valid  title  to  the  land  in 
question. 

The  plaintiff  now  brings  his  bill  in  aid  of  his  suit  at 
law,  alleges  that  the  grant  to  Barrel  is  null  and  void, 
prays  that  it  be  so  declared  by  the  diancellor,  and  that 
defendants  be  enjoined  not  to  rely  on  it  in  the  trial  at 
law. 

It  is  said  that  the  grant  is  void,  because  it  was  issued 
in  violation  of  the  Act  of  1829,  ch.  86,  which  provides, 
^'That  it  shall  and  may  be  lawful  for  any  person  to  enter 
and  obtain  grants  for  any  quantity  of  land  not  exceeding 
5000  acres,  North  imd  East  of  the  congressional  reservatioif 
line,  and  North  of  Tennessee  river,"  on  paying  office  fees. 
That  the  Act  was  violated  in  this:  that  said  Barrd,  at 
the  time  he  made  said   entry,  and  procured  said  grant, 
was  the  owner  of  a  number  of  other  tracts  in  Franklin 
and  Coffee,   of  6000  acres  each,  which  were  entered  in 
the  names  of  other  persons   at  his  instance,  and  for  his 
use,  and  then  assigned  and  granted  to  him.      That  the 
same  course  was  pursued  in  procuring  the  grant  here  in 
question,  with  the  view  to  evade  the  prohibitory  provision 
of  the  said  law.      That  the  vacant  land  named  in  said 
Act,  being  a  boon  from  the  State,  granted  without  price, 
it  was  provider],  that  no  one  should  enter  more  than  6000 
acres,   to  avoid  its  monopoly  by  a  few  persons.      That 
said  Barrel  is  guilty  of  a  fraud  on  the  policy  and  provis- 
ions of  said  law,  and  that  his  said  grants  ought  therefore 

to  be  held  and  deemed  to  be  null  and  void. 
6 
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The  case  was  heard  on  demurer  to  the  bill,  and  there- 
on the  demurer  was  snstained,  and  the  bill  dismissed,  and 
the  plaintiff  appealed  to  this  court. 

Kow,  if  it  be  true  in  the  case  stated  in  the  bill,  that 
the  grant  to  Barrel  is  void^  and  not  merely  vozdaible^  the 
objection  lies  to  the  grant  in  any  court  where  it  may 
be  offered  as  evidence  of  title.  A  void  grant  vests  no 
title  in  the  gjrantee,  it  i&  wholly  inoperative — ^the  title  re- 
mains in  the  State,  the  land  remains  unappropriated,  and 
subject  to  entry  by  other  persons.  Thus  in  the  action  of 
ejectment  either  party  may  obviate  the  effect  of  a  grant, 
if  he  can  show  that  for  any  cause  it  is  void. 

FoWa  Zesaee  vs.  WendU^  2  Tenn.  K,  433.  Crutch' 
field  vs.  Hammock,    4  Humph.,  203* 

And  no  doubt  the  same  is  true  in  every  case  at  law 
«Qr  in  equity,  where  the  void  grant  may  come  in  question. 

In  this  view  we  see  no  occasion  for  the  present  bill. 
The  void  grant  can  be  of  no  more  force  in  a  court  of 
law  than  in  a  court  of  equity:  that  is,  it  can  be  of  no 
force  in  either.  And  if  it  be  true,  in  the  case  stated, 
that  the  grant  is  void,  the  plaintiff  may  resist  it  in  the 
one  court  as  well  as  in  the  other,  in  the  absence  of 
any  other  ground  for  equitable  relief:  as  discovery,  or 
the  like. 

But  it  seems  that  in  a  collateral  proceeding,  not  be- 
tween the  parties  to  the  grant,  the  grant  being  matter 
of  record,  cannot  in  general,  be  impeached  and  declared 
void,  except  by  some  matter  of  record — ^by  some  evi- 
dence of  the  same  grade  as  the  grant  itself,  or  by  fsusts 
apparent  on  the  face  of  the  grant.  And  so  the  grant  is 
to  be  considered  as  void  where  the  State  had  no  property 
in  the  land  granted,  or  where  the  officers  had  no  power 
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to  receive  the  entry  and  iesne  the  grant.  Now,  in  the 
present  case,  the  objection  made  to  defendant's  grant,  -  is 
fcr  ^matter  deJkors  the  grant,  and  in  pais;  a  kind  ot' 
objection  competent  for  the  grantor,  bnt  not  for  another  to 
make,  except  in  special  cases  where  a  grant  is  declared 
void  by  statnte. 

Bnt  we  are  of  opinion  that  the  grant  to  defendant  is 
not  void.  The  State  was  owner  of  the  land,  it  was  sub- 
ject by  law  to  entry,  it  was  entered  by  defendant,  and 
formally  granted  to  him  by  the  proper  officers  acting  on 
behalf  of  the  State.  It  had  the  effect  to  appropriate  the 
land,  and  to  vest  title  and  constmctive  possession  in  the 
grantee.  Nor  was  the  land  a  proper  subject  for  entry 
and  grant  for  another,  while  the  former  grant  remained 
unrevoked  and  in  force.  A  person  claiming  title  in  vir- 
tae  of  a  subsequent  entry  and  grant,  with  notice  of  t^ 
prior  grant,  which  remains  in  force^  has  no  such  interest 
as  will  entitle  him  to  litigate  the  right  of  the  former 
grantee. 

Now,  whether  the  defendant's  grant  is  voidable  or  not 
is  a  question  between  the  State  and  grantee^  and  it  de- 
pends for  its  solution  on  a  proper  construction  of  the  Act 
of  1829,  before  recited,  and  preceding  acts  on  the  same 
subject. 

For  the  plaintiff  it  is  insisted  that  as  the  land  is  a 
mere  gift  from  the  State  to  the  grantee,  it  was  expressly 
provided  and  intended  that  no  greater  quantity  than  6000 
acres  should  be  granted  to  the  same  person. 

On  the  contrary,  it  is  argued  'for  defendant,  that  the  po- 
licy of  the  State  was  to  part  with  the  title  to  the  land, 
and  place  it  in  the  hands  of  private  persons  for  their  ben- 
efit, and  as  a  subject  of  taxation  for  the  common  benefit. 
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That  the  limitation  as  to  quantity,  had  reference,  not 
to  the  jpersonj  but  to  tlie  grant;  that  is,  that  no  greater 
quantity  than  6000  acres  should  be  contained  in  the  same 
grant. 

Bnt  as  the  State  is  no  party  to  the  record  now  before 
ns;  the  point  in  contest  is  not  relevant  to  the  present 
issue,  and  therefore,  it  is  not  proper  that  we  express  any 
opinion  on  the  subject. 

Let  the  judgment  be  aflSrmed. 


B.  T.  HoLLAKD,  u9e^  <6o.  vs.  William  W.  Habsd. 

Bills  of  Exchaitgi  and  Promissobt  Nona.  Action  of  Mi  agmntt 
maker  and  endoner  under  the  Act  <jf  1S87,  cA.  6.  Noi  moMdeAnabU 
againet  endoner  only.  It  is  well  settled  in  this  State,  that  under  the 
act  of  1887,  ch.  6,  an  endorsee  may  maintain  the  action  of  debt,  or  case 
at  his  election  against  the  maker  and  endorser  jointly,  of  a  note  or  bill, 
but  that  the  action  of  debt  cannot  be  maintained  against  the  endorser 
unless  the  maker  be  lnoliided--«nd  that  such  action  most  not  only  be 
began  against  them  jointly,  hot  prosecuted  to  final  Judgment :  So  if  the 
plaintUr  after  such  action  of  debt  so  commenced,  Toluntarily  discbarge 
the  maker,  he  cannot  proceed  against  the  endorser  done. 
.  Samk.  Amendment,  In  an  action  of  debt  instituted  under  the  act  of 
1887,  ch.  6,  Jointly  against  the  maker  and  endorser  of  a  promissoiy  note, 
the  deliberate  determination  of  the  pkuntifT  understandingly  taken,  to  di»- 
charge  the  maker,  results  in  an  abatement  or  dismissal  of  the  suit  as  to 
both.  But  when  pending  the  suit  the  maker  dies,  and  the  plaintiiT,  un- 
der an  honest  mistake  of  his  rights,  elects  to  proceed  against  the  en- 
dorser alone;  but  upon  discorery  of  his  error,  and  after  the  lapse  of  the 
second  term  from  the  soggestMn  of  the  death  of  the  maker,  and  befiwe 
plea  m  abatement,  or  motion  to  dismiss,  he  asks  to  reTire  against  the 
aftalnistrator  of  the  maker.  It  >  is  eiror  in  the  eowi  to  refiae  it 

•» 
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FBOM    WABKEN. 


This  was  an  action  of  debt  institated  in  the  circnit 
court  of  Warren,  in  the  year  1847,  against  one  Strond 
as  maker,  and  the  defendant  as  endorser  of  a  promis- 
sory note;  the  &ctB  fally  appear  in  the  opinion.  The 
caose  was  submitted  to  a  jury  before  judge  Marchbanks, 
at  the  October  tenn,  1854,  and  resulted  in  a  verdict  for 
the  plaintiff.  The  court  arrested  the  judgment,  and  the 
plaintiff  appealed  to  this  court. 

J.  W.  Oabxeb  and  Thomfsov,  for  the  plaintiff. 

Hjosbbsos,  for  the  defendant. 

MoEiNNST,  J.,  delivered  tlie  opinion  of  the  court 

This  was  an  action  of  debt  brought  in  the  circnit 
court  of  Warren,  on  the  2nd  of  February,  1847,  against 
one  William  Stroud,  the  maker,  and  the  defendant,  Har- 
ris, the  endorser,  of  a  promissory  note.  The  action 
was  prosecuted  jointly  against  the  defendants  until  the 
December  term,  1852,  at  which  term  the  following  entry 
appears  upon  the  minutes  of  the  court: 

'^The  defendant's  counsel  suggests  the  death  of  Wil- 
liam Stroud,  which  is  proved  to  the  court  by  witnesses 
sworn  in  op^i  court,  and  that  he  has  no  administrator, 
whereupon  plaintiff  elects  to  proceed  against  William  W. 
Harris  alone." 

At  the  December  term,  1853,  (the  plaintiff  having 
discovered  his  error,)  it  was  suggested  to  the  court  that 
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Oliver  Clark  had  taken  ont  letters  of  administration  up- 
on the  estate  of  said  Stroud,  and  on  motion  of  plaintiff's 
counsel,  a  scire  facias  was  awarded  against  said  Clark, 
to  show  cause  why  the  suit  should  not  be  revived  against 
him.  The  only  defence  to  the  scire  facials  necessary  to 
be  noticed,  was  the  plaintiff's  election^  at  the  December 
term,  1852,  to  proceed  against  the  defendant,  Harris, 
alone.  This  matter  was  set  up  in  the  form  of  a  plea  to 
the  scire  facias  as  an  estoppel  [upon '  the  plaintiff  to  ask 
to  have  the  suit  revived,  and  so  the  circuit  judge  ruled. 
At  the  October  term,  1854,  a  trial  was  had  upon  the 
merits,  and  verdict  and  judgment  were  rendered  for  the 
plaintiff  for  the  debt  sued  for,  with  interest  thereon.  On 
a  subsequent  day  of  the  term,  the  defendant  moved  in 
arrest  of  judgment,  which  motion  was  sustained  by  the 
court,  and  the  judgment  arrested,  and  thereupon  the 
plaintiff  appealed  in  error  to  this  court. 

If  the  circuit  judge  was  right  in  holding  that  the 
plaintiff  was  precluded  from  asking  to  have  the  suit 
revived  against  the  personal  representative  of  Stroud, 
then  it  necessarily  follows,  that  the  judgment  rendered 
against  the  defendant,  Harris,  was  properly  arrested.  It 
is  settled  that  upon  the  construction  of  the  Act  of  1837, 
<$h.  5,  the  endorsee  of  a  bill  of  exchange  or  promissory 
note,  may  maintain  a  joint  action,  either  debt  or  case, 
At  his  election,  against  the  drawer  or  maker  and  the 
endorsers  thereof;  but  that  under  that  statute  an  action 
of  debt  will  .•  not  lie  against  the  endorser,  unless  the 
maker  be  joined  with  him  in  the  action,  and  that  the 
action  must  not  only  be  commenced  against  them  jointly, 
but  must  likewise  be  prosecuted  against  them  jointly  to 
final  judgment;  and  that  after  the  discharge  of  the  makers 
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in  the  progress  of  a  snit,  by  the  voluntary  act  of  the 
plaintifi^  he  cannot  proceed  to  recovery  and  judgment 
against  the  endorser  alone.  Bank  vs.  Covyan  et  al.^  11 
Humph.,    126. 

The  decision  then  turns  upon  the  point,  T^hether  or 
not  the  court  erred  in  refusing  to  suffer  a  revival  of 
the  suit  against  the  administrator  of  Stroud.  In  the 
determination  of  this  question,  no  aid  is  derived  from 
the  Act  of  1852,  ch.  152,  sec.  6.  That  section,  it  will 
be  observed,  in  prescribing  a  rule  for  the  government 
of  the  circuit  court,  limits  the  application  of  the  role  in 
terms,  to  suits  brought  c^ter  the  passage  of  the  act. 

The  seventh  section,  which  appKes  to  the  supreme^ 
court,  is  different  in  this  respect;  its  provisions  are  ap- 
plicable to  all  cases  brought  into  this  court  after  the^ 
law  took  eff^eot^  although  commenced  in  the  inferior 
court  prior  to  its  enactment.      2  Swan,  273. 

Upon  the  law  as  well  settied,  before  the  passage  of 
the  act  of  1852,  we  perceive  no  sufficient  reason,  why 
the '  application  of  the  plaintiff  to  revive  the  suit  against 
the  administrator  of  Stroud,  should  have  been  refused. 
It  is  apparent  that  at  the  time  of  the  suggestion  of 
the  death,  the  counsel  of  both  parties,  as  well  as  the 
court,  entertained  the  opinion  that  the  suit  might  be 
prosecuted  to  final  judgment  against  the  surviving  de- 
fendant. This  was  an  erroneous  view  of  the  law,  but 
it  ought  not,  we  think,  be  allowed  under  the  circum- 
stances to  prejudice  the  rights  of  the  plaintiff.  The  de- 
liberate determination  understandingly  taken,  not  to  re- 
vive the  suit  against  the  personal  representative  of  the 
deceased,  defendant,  would  have  been  equivalent  to  an 
abatement    or   dismission    of  his    suit   by    the    plaintiff. 
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Bat  it  is  obvious  that  he  intended  no  snch  thing;  nor 
was  such  a  result  contemplated  either  by  the  adverse 
party,  or  the  conrt.  The  case,  notwithstanding  the 
awkwardness  of  the  entry  upon  the  record,  still  both 
in  point  of  &ct  and  of  law,  retained  its  9ta4^U8  in  the 
conrt. 

The  surviving  defendant  might,  at  the  second  term 
after  the  death,  have  had  the  suit  abated^  or  this  might 
have  been  done  upon  his  motion,  at  any  subsequent 
term,  before  the  application  by  the  plaintiff  to  revive. 
But  the  defendant,  having  omitted  to  avail  himself  of 
this  right,  it  was  competent  to  the  plaintiff,  notwith- 
standing more  than  two  terms  had  intervened,  after  the 
death,  to  ask  to  have  the  suit  revived.  The  defend- 
ant having  taken  no  step  to  have  the  suit  abated,  mere 
lapse  of  time  interposed  no  objection  to  a  revival  at 
any  time  befor^  an  actual  order  of  abatement.  Such, 
we  understand,  to  be  the  settled  course  of  decision,  up- 
on the  construction  of  the  Acts  of  1785,  ch.  2,  sec.  2. 
1786,  ch.  14,  sec.  1.  1789,  ch.  87,  sec.  7.  See 
Taung  vs.  Officer,  7  Terg.,  137,  140,  and  cases  there 
dted. 

We  are  of  opinion,  therefore,  that  the  circuit  judge 
erred,  in  assuming  that  the  so  called  ^'election^^  of  the 
plaintiff,  had  the  effect  in  law,  to  preclude  him  firom 
asking  to  have  the  suit  revived.  We  think  it  could 
have  no  such  effect;  nor,  indeed,  any  effect  whatever 
under  the  circumstances. 

The  judgment  will  be  reversed,  and  the  case  be  re- 
manded to  the  circuit  court,  where  the  suit  will  be  re- 
vived, and  the  plaintiff  will  be  permitted  to  amend  the 
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declaration,  by  makiiig  all  proper    ayermenta   npcm  sach 
terma  aa  tho  court  shall  deem  proper. 
JudgBiest  reyersed. 


OoBB,  Welsh  &  Co.,  vs.  L.  H.  Johnson. 

SriDKRCB.  DeektraHon  of  agemt  m  eMenee  agoHMt  ths  principai.  JBgampU, 
The  deeUrations  of  an  agent  aa  to  a  transaction  for  which  it  is  sought 
to  make  his  principal  liable  by  action,  cannot  be  made  evidence 
against  the  principal  unless  they  are  directly  connected  with,  and  made 
a  part  of  the  transactioB.  Thvs,  in  an  actieo  H^ninat  the  principal  t» 
recover  damages  for  the  loas  of  a  hired  slave,  by  the  alleged  negligenee 
of  the  defendant,  testimony  as  to  the  agent's  dedarations,  made  the  day 
after  the  caanalty  by  which  the  skve  was  killed,  as  to  the  mamier  of 
the  kiUing,  is  not  a  part  of  the  r«#  ffuta^  bat  in  the  nature  U  hearsay 
evidence;  and  therefore  inadmissible. 


FROM    MOBTGOMBBY. 


This  action  of  trover  was  iiistitated  in  the  cirenit 
court  of  Montgomery,  in  March,  1862,  by  L.  H.  John- 
8<m,  against  Oobb,  Welsh  &  Oo.,  to  recorer  daokagea 
for  tlie  alleged  conyersion  and  eonseqaent  loss  of  a 
filaye  hired  by  the  former  to  the  latt^,  and  killed  by 
the  fidling  in  of  an  ore  bank.  The  declaration  contaiaa 
a  eonnt  in  ease  also.  The  slave  was  hired  dnring 
the  year  1851,  to  defendants,  f(»r  service  at  their  iron 
works.    By  the  contract  of  hire,  the   defendants  agreed 
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to  keep  the  slave  out  of  "dangerous  places,  by  which 
life  or  limb  might  be  endangered."  Upon  the  trial  at 
the  January  term,  1864,  before  Judge  Pepper,  the 
plaintiff  offered  to  prove  the  admissions  and  statements 
of  Perkins,  the  agent  of  defendants,  as  to  the  casualty, 
which  were  made  the  day  after  the  casualty  occurred. 
This  evidence  was  objected  to  by  the  defendants,  but 
admitted  by  the  court.  There  was  verdict  and  judg- 
ment for  the  plaintiff,  and  the  defendants  brought  up 
the  cause  by  writ  of  error  to  this  court. 

Henby  and  Shaoklefobd,  for  the  plaintiff  in  error, 
with  whom  was  John  P.  House,  who  said, 

Perkins  was  the  ore  bank  manager  of  plaintifi^  in 
error,  at  the  time  the  negro  in  the  pleadings  mentioned 
was  killed.  The  court  permitted  the  declarations  of 
Perkins,  made  the  day  after  the  casualty  by  which  the 
negro  lost  his  life,  to  be  given  in  evidence  to  the 
jury.  It  is  insisted  that  this  was  erroneous.  The  dec- 
larations of  an  agent  cannot  be  given  in  evidence  to 
bind  the  principal,  unless  they  were  made  at  the  time 
the  transaction,  of  which  he  speaks,  took  place,  and 
constitute  a  part  thereof.  While  he  is  doing  the  act, 
dum  fervet  opus^  he  may  speak  of  it,  and  such  decla- 
rations incorporate  themselves  into  the  thing  then  being 
done,  and  become  a  part  of  it.  Such  declarations  are 
evidence  to  charge  the  principal.  1  Greenleaf  on  Ev., 
see.  113,  114.  1  Phil,  on  Ev.,  p.  99.  Were  the 
declarations  of  Perkins  made  one  day  after  the  transac- 
tion of  which  he  spoke,  admissible  to  charge  his  prin- 
dpal?      Clearly    not.      If  they    were   admissible   a  day 
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afterwards,  they  could  be  admitted  a  year  afterwards^ 
and  it  would  not  be  contended  that  declarations  made 
a  year  after  the  happening  of  an  event,  constituted  a 
part  of  that  event.  Upon  authority,  the  declarationB 
of  Perkins  were  not  a  part  of  the  res  ge$t(B.  ^^What 
an  agent  says  at  the  time  of  a  sale,  which  he  is  em- 
ployed to  make,  is  evidence  as  part  of  the  transaction 
of  selling;  but  the  principal  is  not  bound  by  the  repre- 
sentations of  the  agent  at  another  time."  1  Phil,  on 
£v.,  99.  ^^Declarations  are  not  admissible  as  part  of 
the  res  gestm^  unless  they  were  made  at  the  time  of  the 
act  done,  which  is  under  investigation,  and  which  they 
are  calculated  to  characterize;  tJiey  mrist  &o  Tumnonize 
and  he  connected  with  the  act  done^  as  to  constitute 
a  part  of  it.''  Ndson  vs.  State.  2  Swan,  260.  See 
also,  TroiLsdale^  Gov.j  dho.j  vs.  McMohol^  2  Swan,  884. 
Snell  vs.  McOavoch  and  Allen.  1  Swan,  208.  1  Swan. 
279.  11  Humph.,  67.  10  Humph.,  188.  6  Peters,  604, 
3,  4  and  5  paragraphs.  It  is  therefore  insisted  that  the 
court  erred  in  permitting  Jones  and  Hart,  to  detail  their 
conversations  with  Perkins  on  the  day  after  the  negro 
was  killed,  for  the  value  of  which  the  plaintiffs  in  error 
were  sued. 

BoBB,  for  the  defendant  in  eiror  said: 

We  admit,  that  on  the  first  view  of  the  case,  with- 
out a  careful  examination  of  the  whole  case,  and  the 
peovliarities  of  this  case,  that  it  does  appear  that  the 
statement  of  the  agent,  Perkins  was  improperly  admit- 
ted, but  on  a  careful  examination  of  all  the  facts  and 
circumstances,  it  will    appear    otherwise.     The  action  ia 
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trover  and  converaion,  with  a  count  in  case  for  negli- 
gence. The  proof  shows  that  the  plaintiff  hired  the 
•lave,  Westly,  to  defendants,  from  May  6th,  1861,  to 
the  36th  day  of  December,  1861,  and  in  the  contract 
the  defendants  specially  agreed  to  take  care  of  the  slave 
and  ^^keep  him  out  of  all  dangerous  places''  during 
this  term  of  hiring,  and  return  him  at  the  end  of  the 
time. 

The  defendants  having  assumed  this  obligation  with 
ihe  plaintiff,  saw  fit  to  commit  the  compliance  of  their 
part  of  this  agreemeiit,  (to  wit:  the  management  of  the 
slave  for  this  period  of  time)  to  their  agent  and  negro 
manager,  Perkins,  rather  than  to  execute  it  in  person. 
Defendants  were  away  from  the  whole  scene  of  opera- 
tions themselves,  but  were  present  and  acting  through 
their  agent  and  manager.  Whilst  their  agent  was  act- 
ing for  them  in  the  '^keeping"  and  managing  this  ne- 
gro, he  failed  to  "keep"  him  "<>w^"  of  all  "danger- 
008  places,"  and  actually  put  him  in  a  dangerous  place, 
in  which  he  was  killed,  by  the  &lling  in  of  the  bank; 
and  the  next  morning,  at  the  bank,  before  the  body  of 
the  negro  was  removed,  and  when  it  was  before  him, 
this  agent  gave  an  account  of  the  disaster.  His  agen- 
cy still  continuing,  and  to  the  end  of  the  year,  for  the 
management  of  the  ore  bank  and  the  negroes  there 
employed. 

The  court  will  see  that  the  statement  of  Perkins, 
detailed  as  given  by  Jones,  is  the  same,  and  made  at 
the  same  time  as  that  stated  by  Hart  in  his  deposi- 
tion. Jones  says  that  "he  and  Hart  went  there  to- 
gether," and  Perkins  gave  them  an  account  of  the 
a&ir. 
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We  contend  that  Perkins,  on  this  occasion,  waa  le* 
presenting  and  jpersonc^ng  his  prmoipala^  and  tiiat  his 
dedarations  and  acts  were  the  acts  of  the  prtnoipah 
themselves.  See  1  Story  on  Agency,  sec.  186,  136, 
and  187.  1  Gh^nleaf,  sec.  114.  ^^Whcoi  an  agent  is 
authorized  to  pay  money  for  work  done  for  his  princi- 
pal, or  when  he  is  referred  to,  to  settle  or  adjnst  any 
account  or  business,  his  admission  of  the  existence  of 
the  debt  will  take  the  case  out  of  the  statute  of  limi- 
tations,^' also,  ^'an  acknowledgment  by  an  authorized 
agent  to  buy  goods  for  his  principal,  that  he  has  r^ 
oeivsd  the  ffoods,  will,  if  made  while  he  is  transacting 
the  business,  but  not  otherwise,  be  good  evidence  of 
the  delivery  to  him  as  against  his  principal.''  Story 
on  Agency,  sec.  138. 

But  it  may  be  said  that  Perkins  superseded  his  au- 
thoriiy  in  permitting  the  slave  to  be  in  this  dangerous 
place;  to  this  we  reply,  that  the  defendants  are  bound 
to  the  owner  of  the  slave,  both  for  the  lawftd  and  un- 
lawful acts  of  the  agent  as  to  the  management  of  the 
slave.  As  in  the  case  where  the  agent  appointed  to 
sell  a  horse,  represented  the  horse  to  be  sound,  when 
he  in  &ct  was  unsound.  The  principal  was  held  r^ 
sponsible  for  the  unauthorized  and  false  representation 
of  the  soimdness  of  the  horse.  Story  on  Agency,  see. 
188,  126-7 

The  slave  Westly  was  by  virtue  of  the  contract  of 
hiring,  the  property  of  the  defendants  during  the  year, 
and  this  property  and  contract  was  being  represented  by 
Perkins,  the  i^nt  and  manager;  and  whilst  acting  as 
manager,  and  entitled  to  the  management  of  the  slave, 
he  made  the  declaration  about  the  manner  of  management 
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of  the  slave.  The  character  of  the  management  of  the 
Blave  was  the  thing  to  be  enqtiired  of,  and  an  account 
of  this  whilst  acting,  Perkins  gave  to  witnesses,  Jones 
and  Hart. 

"Wherever  the  acU  of  the  agent  will  bind  the  prin- 
cipal, then  his  representations,  declarations,  and  admis- 
sions respecting  the  subject  matter  will  also  bind  him, 
if  made  at  the  same  time  and  constituting  part  of  the 
res  geetm^    1  Greenleaf,  sec.   113. 

What  are  we  to  understand  by  "/-^  gestcB^'*  as  ap- 
plicable to  the  case  before  the  court?  The  defendants 
did  nothing,  the  agent  did  nothing,  said  nothing  whilst 
the  crumbling  earth  and  stone  was  crushing  the  life 
out  of  the  unfortunate  negro.  Neither  principal  nor 
agent  did  or  said  any  thing  a  short  time  before  or  a 
short  time  after  the  fatal  aJOTair,  but  the  conduct  of  the 
agent  previously,  in  sending  the  slave  into  the  danger- 
ous place;  and  his  failure  to  comply  with  his  contract 
during  the  whole  time,  in  failing  tO'  keep  him  out  of 
all  '^dangeroua  places'*^  during  the  whole  time,  was  the 
original  cause  from  which  the  death  resulted.  If  "r^ 
geetcB^^  mean,  and  mean  only,  what  was  done  and  said 
whilst  the  slave  was  being  killed,  it  means  nothing;  for 
nothing  was  said  or  done  then. 

Those  terms  must  be,  in  this  case,  understood  to  in- 
clude and  embrace  all  that  occurred  whilst  the  negro 
was  in  and  at  the  ore  bank,  both  before  and  after  the 
killing,  and  what  are  "r««  gestcB^^  must  be  determined 
by  the  court. 

The  statements  here  made,  w^e  made  just  as  the 
negro  was  taken  out  of  the  pit,  and  whilst  he  was 
lying  by  its  side^  certainly  these  declarations  were  made 
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^^doring  the  contintuuicy  of  the  agen^  in  regard  to  a 
transactioii  then  depending,  et  dum  feroet  opvisP  1 
Greenleaf,  sec.  113,  latter  part. 

Oabuthebs  J.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  to  recover  the  value  of  a 
slave,  hired  to  the  defendants  by  the  plaintiff,  on  the 
ground  of  conversion.  It  is  specified  in  the  bond  for 
the  hire,  that  the  boy  is  to  be  ^^Icept  out  of  aU  dan- 
geroiis  places  whereby  life  or  limi  may  he  endanffered.^^ 
He  was  put  to  work  at  an  ore  bank,  and  while  digging 
ore,  was  killed  by  the  &lling  in  of  the  bank  above 
him.  Whether  it  was  a  violation  of  the  covenant,  to 
put  him  at  that  place,  would  depend  upon  the  proof  as 
to  the  nature  and  character  of  the  employment,  and 
whether  it  should  be  regarded  as  a.  '^dangerous  place." 
The  feet  of  itself,  that  the  negro  lost  his  life  there, 
would  not  be  8u£Scient  perhaps  to  make  out  the  breach. 
This  would  depend  upon  the  proof  of  those  acquainted 
with  such  places,  and  the  nature  of  the  employment. 
But  we  give  no  opinion  now  upon  this  point — ^it  would 
be  a  question  for  the  jury. 

But  a  question  of  evidence  is  raised,  upon  which  i 
the  case  must  turn  at  present. 

Perkins  was  the  manager  and  agent  of  defendants 
at  the  iron  works,  where  the  boy  was  placed.  He 
made  certain  statements  and  declarations,  as  to  the  facts 
and  circumstances  of  the  death,  on  the  day  after  it  oc- 
curred, which  were  allowed  to  be  proved  on  the  trial 
against  the  defendants.  The  objection  to  this  evidence 
was  overruled  by  the  court,  and  exceptions  taken. 
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In  this,  we  think,  there  is  manifest  error.  Perkins 
was  a  competent  witness  for  either  party,  and  could 
have  been  introduced,  if  his  evidence  was  desired. 

The  declaration  of  an  agent  is  not  evidence  against 
his  principal,  unless  they  are  directly  connected  with, 
and  made  a  part  of  the  transactions  of  the  agency.  If 
they  be  at  a  time  subsequent  to  the  act,  or  unconnect- 
ed with  it,  they  are  hearsay,  and  therefore  inadmissi- 
ble. To  make  the  statements  of  Perkins  competent, 
they  must  have  been  made  at  the  time  the  thing  under 
investigation    occurred,   so  as  to  constitute  a  part  of  it 

This  is  what  is  meant  by  the  res  gesta.  1  Greenlf. 
Ev.  114,   118.      2  Swan  R,  260,   884.. 

In  the  case  under  consideration,  the  thing  to  be  as- 
certained was,  the  manner  in  which,  and  the  character 
of  the  place  at  which  the  slave  Westly  was  killed.  To 
«how  this,  the  agent,  Perkins,  made  statements  on  the 
next  day  after  the  event. 

It  is  evident  from  the  bare  statement  of  the  fiw^, 
that  the  rule  above  laid  down,  must  exclude  these  de- 
clarations. They  cannot,  in  any  sense,  be  incorporated 
into,  and  Constitute  a  part  of  the  event,  which  trans- 
pired the  day  before. 

They  are  not  then,  a  part  of  the  res  gsatm^  and 
should  have  been  excluded. 

For  this  error,  the  judgment  will  be  reversed,  and 
a  new  trial  granted. 
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LiMiTATioHB.  De^  for  arrearoffm  &f  rent.  Act  of  1715,  eh,  27,  §  5.  Aa 
aetioD  of  debt  fer  the  use  aad  oocapation  of  real  estate,  is  debt  lor 
arrearages  of  rent  within  the  meaning  of  the  Act  of  17 16,  ch.  27, 
§  5,  and  is  barred  after  three  years. 


FROM    UONTGOMEBT. 


The  plaintiff  brought  his  action  of  debt  in  the  cir- 
cuit court  of  Montgomery  against  the  defendant,  as  ad- 
ministrator, far  the  use  and  ocou^tion  of  certain  real 
property  in  the  town  of  Olarksville,  by  defendant's  in- 
testate during  his  life-time,  from  the  year  1847,  until 
his  death,  in  1851.  The  writ  was  issued  the  20th  of 
August,  1853.  The  defendant  pleaded  the  bar  of  the 
statute  of  limitations  of  1715,  ch.  27,  §  5,  which  upon 
the  trial  at  September  term,  1854,  judge  Pepp^  held 
to  be  applicable  to  the  action.  The  plaintiff's  recoveiy 
was  limited  accordingly.  He  moved  for  a  new  trial, 
which  was  overroied,  whereupon  he  tendered  his  bill  of 
exceptions,  and  prosecuted  a  writ  of  error  to  this  court. 

Jahxs  £.  Baojet,  for  the  plaintiff,  said: 

That  the  word  ^^rewt^^  has  a  legal  technical  signi^ 
fication,  and  means  a  certain  profit  which  issues  yearly 
out  of  lands  and  tenements.    Oomyn  on  Laud,  and  Teiiu 

95  marginal  paging,  in  Law  Libraiy. 
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The  profit,  to  be  "rent"  must,  therefore,  be  certain 

tod  fixed  in  amount.    lUd,  95-96. 

It  must  be    payable   annually.      It  must    be  founded 

upon  an  express  contract,  for  without  such  a  contract, 
neither  the  sum  to  be  paid,  nor  the  time  when  paya- 
ble could  be  fixed. 

The  rent  thus  defined,  is  a  debt  of  a  very  high  or- 
der. It  is  of  as  high  a  nature  as  a  specialty,  although 
reserved  by  parol,  and  may  be  paid  by  an  executor  in 
preference  to  a  specialty  debt,  for  it  savors  of  the  realty. 
29  Eng.  Com.  Law  Eeports,  168. 

It  had  in  England,  by  common  law  and  statute,  an- 
nexed to  it  the  privilege  of  being  collected  by  distress. 

The  action  of  debt  for  rent,  was  founded  upon  pri- 
vity of  contract  in  respect  of  the  estate,  as  soon,  there- 
fore, as  the  privity  of  estate  was  transferred,  the  reme- 
dy by  debt  was  gone.    Com.  Land,  and  Ten.,  422. 

And  in  many  cases  it  was  a  local  action.  Ihid. 
428. 

To  this  action  defendant  might  plead  in  bar:  that 
on  the  day  the  rent  became  due,  he  was  upon,  and 
continued  to  be  upon  the  land,  ready  and  willing  to 
pay  the  rent.     Ihid.  629. 

And  as  his  liability  to  pay  rent  arose  upon  his  con- 
tract, it  was  no  defence  to  the  action  for  rent  to  say 
he  never  occupied.      Hid.   536. 

As  at  common  law  it  was  not  every  reservation  of 
rent  nominally,  which  constituted  a  rent,  properly  so 
called;  Ihid^  864.  So,  where  there  was  no  specific 
rent  agreed  upon,  the  action  for  use  and  occupation 
was  the  only  remedy.  Per  Bayley  J.,  7  Eng.  Com.  L. 
R,   117. 


DEOEMBEB  TERM,  1854. 


Joshu  Elder  w.  O.  A.  Henry,  Adm*r. 


In  the  first,  as  in  the  last  case,  debt  for  rent  would 
not  lie,  because  it  was  not  rent  due. 

The  ancient  form  of  "debt  for  rent"  has  given  way 
to  the  more  convenient  action  of  debt  for  tise  and  oc- 
cupation. In  this  action  the  defendant  is  merely  charg- 
ed in  respect  of  his  occupation.  It  having  been  held 
unnecessary  to  set  forth  any  demise,  or  for  what  term, 
or  at  what  rent  the  lands  were  demised,  or  for  what 
space  of  time,  or  at  what  period  the  defendant  occu- 
pied them.  The  action  also  is  trandtory.  All  that  is 
necessary  to  state  is,  that  the  defendant  is  indebted  for 
the  use  and  occupation  of  certain  premises  belonging  to 
plaintiff,  and  occupied  by  defendant  for  a  long  time. 
Com.  Land,  and  Ten.,  431. 

This  action  is  distinguished  from  the  action  of  "debt 
for  rent" — that  it  is  not  founded  upon  an  express  con- 
tract. That  it  is  not  for  a  sum  certain  and  fixed  by 
the  parties,  but  for  a  reasonable  remuneration  for  the 
use  of  the  land.      41  Eng.  Com.  Law  Eep.,   810. 

That  it  is  not  for  a  sum  of  money  issuing  annically 
from  the  land,  the  remuneration,  accruing  from  day  to 
day.    41  E.  C.  L.  R.,  810. 

It  is  in  all  cases  a  transitory  action.  Com.  Land, 
and  Ten.,  481.  It  is  not  necessary  to  describe  the 
land  or  set  forth  any  demise.  The  defendant  can  be 
charged  only  for  the  time  he  actually  occupied  the  land. 

The  action  is  of  modem  origin.  The  first  action  of 
the  kind  in  England,  being  in  82  Geo.  HI,  which 
was  subsequent  to  the  year  1716,  when  the  statute  re- 
lied on,  was  passed.  Per  Denman  J.,  41  E.  C.  L. 
R.,  410.      Comyn's  Land,  and  Ten.,  481. 

The  foundation  of  the  action  is   this:      Where  land 
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of  one  person  by  hiff  permission  is  occupied  by  another^ 
witJumt  Buj  express  contract,  a  promise  to  remnnerate 
him  is  raised  by  the  law.  The  obligation  is  co-e3tten- 
mivQ  with  and  measnred  by  the  enjoyment,  and  as  soon 
JOS  the  occupation  ceases,  the  implied  contract  ceases. 
In  such  cases  the  action  of  debt  for  rent  would  not 
lie.  The  action  was  wanted  for  no  other  case  than 
where  the  occupation  was  for  no  certain  time  at  no 
jmed  rent,  for  in  all  other  cases,  the  action  of  debt  for 
rent  was  the  appropriate  remedy.  Per  Denman,  C.  J., 
delivering  the  opinion  of  the  court  of  Q.  B.  41  Eng;. 
Com.  Law  Eep.,  410. 

This  then  is  not  an  action  of  "debt  for  arrearages 
of  rent, "  such  as  was  contemplated  by  our  act  of  1715, 
and  the  only  statute  of  limitations  applicable  to  thi» 
case,  is  the  statute,  21  James  1. 

The  statute  of  21  James  1,  although  it  recognizes 
actions  of  "debt  for  arrearages  of  rent"  as  diflfering  from 
actions  "founded  upon  a  contract  without  specialty,"  yet 
makes  the  limitation  the  same,  and  so  do  the  statutes 
of  the.  different  States  of  the  union,  with  the  exception 
of  Tennessee  and  North  Carolina.  See  appendix  to 
Ang.  on  Lim.  And  hence,  it  is  impossible  to  find, 
either  in  England  or  America,  any  authority  directly 
upon  this  question  of  the  statute  of  limitations. 

Shaoklbfobd,  for  the  defendant,  cited  and  relied  upon 
the  act  of  1715,  ch.  27,  §  5. 

Cabuthsbs,  J.,  delivered  the  opinion  of  the  court 

This  is  an    action  of  debt  for  the    use  and  occopi^ 
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tion    of  a  honse    and    lot    in    the    town    of  darksyille 
from  1846,  to  the  death  of  the  intestate,  in  1851. 

The  defendant  felt  it  to  be  his  duty,  as  administra- 
tor, to  rely  upon  the  defence  of  the  statute  of  1715, 
ch.  27,  sec.  5,  by  which  "actions  of  debt  for  arrearages 
of  renty^^  are  limited  to  three  years.  The  court  charg- 
ed the  jury  &at  the  act  of  1715,  applied  to  this  action, 
60  the  plaintiff  must,  therefore,  be  limited  in  his  re- 
covery to  three  years  from  the  commencement  of  his 
suit. 

The  plaintiff  recovered  according  to  the  charge,  but 
believing  the  limitation  to  be  six  years,  instead  of  three, 
appealed  in  error  to  this  court,  from  the  judgment  of 
the  court  refui9ing  a  new  trial,  for  this  supposed  misdi- 
rection of  the  jury. 

The  single  question  presented  is,  whether  this  action 
of  debt  is  for  '^arrearages  of  rent,"  in  the  meaning  of 
the  act.  If  not,  and  there  is  no  other  bar  for  this  action, 
in  our  legislation,  it  must  Ml  under  the  English  stat- 
ute of  21,  James  1,  ch.  16,  sec.  3,  which  has  been 
declared  to  be  in  force  here,  except  so  &r,  a^  it  has 
been  superseded  by  our  own  act.  That  is  more  gen- 
eral in  reference  to  the  action  of  debt,  and  embraces 
all  such  actions,  as  are  ^^  grounded  on  any  binding^  or 
contract  witJiout  specialty^  Oar.  and  Nich.,  770,  For 
some  reason  satisfSactory  to  themselves,  the  time  of  lim- 
itation was  only  shortened  by  the  legislature  in  1715, 
in  the  action  of  debt  in  the  single  case  specified.  To 
aay  no  more  of  it,  certainly  the  argument  made  by  the 
counsel  for  the  plaintiff,  that  the  word  ^^rent,"  has  a 
technical  meaning,  in  which  it  was  used  in  the  act  of 
1715,  and  that  the  same  does  not  embrace  an  unsettled 
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claim  for  the  use  of  land,  is  quite  plausible.  But 
still,  we  regard  such  a  construction  as  too  close  and 
technical,  to  be  applied  to  the  language  used  by  a  le- 
gislature of  plain  and  practical  men.  It  is  true,  that 
the  word  ^'rent"  has  a  legal  and  technical  signification, 
and  means  a  certain  profit,  which  issues  yearly  out  of 
lands  and  tenements,  and  is  generally  fixed  by  contract, 
and  payable  annually,  and  had  in  England,  a  preference 
over  other  debts  in  payments  by  execution,  as  it  savors 
of  the  realty,  and  might  be  collected  by  the  summary 
remedy  of  distress.  Comyn  on  Land,  and  Ten.,  page 
95.  Law  Lib.,  29.  Eng.  Com.  L.  R.,  168-41.  Same, 
810. 

It  is  also  true,  that  the  action  of  debt,  for  use  and 
occupation,  is  of  comparatively  modem  origin,  perhaps 
the  first  instance  of  it  since  the  year  1715;  but  it  has 
since  become  the  most  coumion  action  for  the  recovery 
of  remuneration  for  the  use  of  lands,  and  has,  to  a 
great  extent,  superseded  the  same  action  for  rent,  pro- 
perly so  called — as  it  requires  less  particularity  in  de- 
claring, and  more  latitude  in  the  proof,  not  requiring  a 
special  contract,  fixing  the  terms  and  price  to  be  averred 
or  proved,  but  only  the  use  of  the  land  and  the  rea- 
sonable price. 

An  action  of  indebitat'us  (Msumpsit  was  always  a  con- 
current remedy  with  debt  for  the  use  of  land,  where 
there  was  no  demise  under  seal.  There  are,  as  argued, 
many  points  of  distinction  between  an  action  of  debt 
or  assumpsit  for  rent,  properly  so  called,  and  remune- 
ration for  occupation  of  land.  The  first,  being  fixed 
and  certain  in  amount,  as  well  as  time  by  contract, 
and  the  latter,  unsettied  as  to  the  amount,  and  for  no 
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particolar  time,  depending  on  the  &ctB,  instead  of  ex- 
press contract  for  both.  It  is  bare  permissiye  use  of 
another's  land,  for  which  the  occapant  is  liable  for  the 
time  he  is  in  possession,  and  no  longer,  and  for  the 
amonnt  it  is  proved  to  be  reasonably  worth.  Where* 
as,  the  renter,  by  special  contract  is  bound  for  the  snm 
stipulated,  whether  he  owns  the  property  or  not,  and 
for  the  time  agreed  upon  in  any  event.  In  these,  and 
other  respects,  as  well  as  in  the  rules  of  pleading  and 
evidence,  there  is  certainly  a  dissimilarity  in  the  two 
cases,  but  still,  it  is  not  perceived  how  this  can  af- 
fect the  application  of  the  statute  of  limitations. 

There  is  no  reason  to  be  found  in  the  policy  of  the 
act  of  1715,  shortening  the  time  £6r  the  bar  in  debt 
for  rent,  that  would  not  apply  to  the  same  action  for 
use  and  occupation.  Indeed,  that  policy  would  seem 
to  dictate  the  reverse.  All  acts  of  limitations  are  for 
the  benefit  of  defendants,  to  protect  them  from  stale 
demands,  and  save  them  from  the  consequences  of  loss 
of  evidence,  or  death,  or  forgetfulness  of  witnesses.  If 
this  be  so,  then  there  would  certainly  be  more  danger 
from  a  daim  indefinite  and  undefined  by  contract,  than 
one  rendered  special  and  definite  by  distinct  stipulations, 
either  verbally  or  in  writing. 

It  can  hardly  be  supposed,  that  when  the  legisla- 
ture, in  the  act  of  1715,  prescribed  three  years  as  the 
limitation  of  an  action  of  debt,  for  ^^rent"  that  they 
intended  the  time  should  still  continue  to  be  six  years, 
under  the  act  of  James  1st,  if  in  the  same  form  of 
action  then,  or  afterwards  adopted  in  practice,  the  ac- 
tion should  be  grounded  on  ''the  use  and  occupation," 
instead  of  a  technical    renting.     The    action   is  still  in 


W  NASHVIIXE: 


The  State  «r  rel.,  tr«.  The  darkBrUle  and  B.  T.  P.  Co. 


substance,  the  same.  It  is  for  the  recovery  of  a  just 
remuneration  for  the  use  of  the  property.  In  the  one 
case,  there  is  an  express,  and  in  the  other,  an  implied 
contract  to  pay  what  is  right— in  the  former,  tiie  price 
is  fixed  by  the  parties,  and  in  the  other,  by  the  proof 
of  witnesses ;  but  die  consideration  and  the  substaace  <^ 
the  debt  sued  for,  is  stiU  the  same. 

It  has  been  well  settled  in  this  State^  that  although 
the  bar  of  the  statote  applies  to  the  form  of  the  ac* 
tion,  yet,  if  since  the  statute,  other  remedies  .are  given 
for  the  same  kind  of  demands,  as  by  motion,  instead 
of  the  ordinary  action,  yet  the  same  limitation  prescrib- 
ed for  ike  action,  will  be  applied  to  the  new    remedy. 

Ihei'e  was  no  error  in  the  charge,  and  the  judg- 
ment will  be  affirmed. 


\\\i    ^      The  State  ex  rel.^  V8.  The  Clabksviixk  and  R.  T.  P,  Co* 

1.  Statttti.  JltUet  for  tht  eonttruction  of.  The  words  of  the  statute  if  of 
common  use,  are  to  be  taken  in  their  natoral  and  ordfnaiy  sense,  withovl 
anj  forced  or  subtle  construction  to  limit  or  extend  their  import;  but 
the  real  intention,  when  accurately  ascertained,  will  alwajs  preTail  over 
the  literal  sense  of  terms.  Thus,  a  thing  may  be  within  the  letter  of 
the  statute,  and  yet  wA  irithin  the  statute^  «nless  it  be  within  the 
intention  of  the  maker. 

2.  Sione.  How  certain  public  grants  are  to  be  tonHrued  The  grant  of  a 
frandiise,  such  as  a  turnpike  charter,  and  the  like,  is  to  be  strictly  con- 
strued, and  nothing  passes  against  the  State  or  the  public  by  implication. 
Thus,  the  privilege  granted  to  the  Clarksville  and  Russelville  turnpike 
company,  by  charter,  to  erect  a  toll  gate  within  two  miles  of  the  town 
of  ClarksriUe,  is  construed  to  mean  within  two  miles  of  said  town,  but 
not  nearer. 


^ 
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FROM  HONTGOMEBT. 


He  attorney  general  of  the  State  on  the  relation  of 
John  Dolan,  filed  this  bill  in  chancery  at  Clarksville, 
against  the  Clarksville  and  EusselviUe  turnpike  compa- 
ny, praying  that  a  certain  toll  gate,  erected  by  said 
company,  within  less  than  one  mile  of  the  town  of 
CJlarksville,  might  be  declared  a  nuisance,  and  abated 
as  such. 

The  charter  authorized  the  company  to  erect  a  toll 
gate  vdthin  two  miles  of  the  town  of  Clarhsville.  The 
gate  was  erected  one  mile  from  the  town,  and  after- 
ward moved  some  fifty  yards  nearer,  to  intercept  the 
travel  upon  Certain  other  roads  converging  to  the  turn- 
pike road  within  that  distance.  The  defendants  demur- 
red to  the  bill,  and  chancellor  Frierson  sustained  the 
demurrer,  whereupon  the  complainant  appealed  to  this 
court. 

BoBB  and  Bailey,  Hobkbebgeb  and  House,  for  the 
complainants,  cited,  9  Law  Lib.,  691,  699,  701-2-8, 
756.  9  Humph.,  252.  2  id.,  467,  643.  1  id.,  524. 
8  id.,  253.  7  Pick.,  225.  17  id.,  432.  2  Swan,  282. 
18  Johns.,  897.     Acts  of  1846,  ch.  57,  §  8.    N.  S.,  107. 

Henby  and  Shagklefobd,  for  the  defendant. 
ToTTBK,  J.,  delivered  the  opinion  of  the  court. 

This  bill  was  filed  under  the  act  of  1846,  ch.  67, 
^  8,  in  the  name  of  the  State,   by  William   G.  Swan, 
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Attorney  General,  on  the  relation  of  John  Dolan,  in 
chancery,  at  Olarksville,  and  aUeges: — 

That  defendant  is  an  incorporated  company,  with  the 
right  to  constnict,  continue  and  own  a  turnpike  road, 
to  begin  at  Olarksyille,  and  to  go  to  the  State  line,  in 
the  direction  of  EuBselyille,  Kentucky;  and  to  erect  toll 
gates  thereon,  and  receiye  tolls  as  stated  and  permitted 
by  its  charter:— Vid.  Acts  1880  and  1838. 

That  the  road  was  constructed,  and  a  toll  gate  erec- 
ted at  the  distance  of  one  mile  from  the  town  of 
Clarksville;  that  it  was  afterwards  moved  forty  or  fifty 
yards  nearer  to  Clarksville,  to  intercept  a  line  of  travel. 

That  defendant,  under  a  proper  construction  of  its 
charter,  may  erect  a  toll  gate  at  the  distance  of  two 
miles  from  Clarksville,  and  not  nearer.  That  the  gate 
located  between  the  town  and  Eed  river,  where  its 
tolls  are  exacted,  obstructs  and  annoys  the  free  use  of 
a  ford  on  the  river,  and  the  free  use  of  water  at  the 
river.  That  it  obstructs  and  annoys  the  necessary  in- 
tercourse of  citizens  of  the  town  and  its  vicinage.  That 
it  obstructs  and  annoys  their  local  trade  and  business, 
and  is  a  great  inconvenience  and  injury  to  the  relator. 
The  prayer  is,  that  said  gate  be  abated  as  a  nuisance. 

The   bill    was    dismissed    on  demurrer,    and  plaintiff 


By  the  words  of  the  charter,  the  defendant  may 
^^erect  a  toll  gate  vnthin  two  miles  of  darkamUe^ 
and  appoint  a  toll-gatherer  thereat." 

For  the  defendant  it  is  argued,  that  the  gate  may 
be  erected  at  any  place  between  the  town  of  Clarks- 
ville and  the  two  mile  point;  that  within  these  limits 
iis   location   is   left  to  the  discretion   of  the  defendant. 
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That  this  is  the  obYiooB  meaning  of  die  words  nsed  in 
the  statute,  by  which  the  franchise  was  granted. 

It  is  a  general  role  that  the  words  of  a  statute,  if 
of  common  use,  are  to  be  taken  in  their  natural  and 
ordinary  sense,  and  without  any  forced  or  subtle  con- 
struction to  limit  or  extend  their  import:  1  Wheaton, 
826.    20  WendeU,  661. 

But  it  is  also  a  rule  that  the    real    intuition    when\ 
accurately  ascertained,  will  always   prevail   over  the  Ut* 
eral   sense   of  terms.    1  Kent.   Com.   462.    Pecfple  vs. 
Utioa  Ins.   Co.    16  Johns.  E.,  880.     Whitney  yb.  Whit- 
ney.   14  Mass.  B.  92.    Dwarris    on  Statutes,  726. 

And,  therefore,  it  is  said  a  thing    which  is   in  the 
letter  of  a  statute,  is  not  within   the    statute,  unless   it 
be    within    the    intention  of  &e   makers.     I>waiTis    on^ 
Statutes,  691. 

Now,  to  discover  this  intention  the  courts  may  con« 
sider  the  subject  matter^  the  effects  and  the  reason  of 
the  statute. 

The  charter  controls  and  restrains  in  some  degree 
liie  diecretion  of  the  defendant  in  the  location  of 
his  gate.  If  left  to  discretion,  it  is  evident  that  it 
would  be  most  to  the  interest  of  the  defendant  to  place 
his  gate  near  the  termim^  of  the  road  at  the  toum^  so 
that  a  greater  number  of  persons  of  the  town  and  vi- 
cinage must  pass  through  the  gate  and  be  subject  to 
the  payment  of  tolls. 

It  IB  dear,  also,  that  a  gate  so  situated,  must  prove 
to  be  a  greater  annoyance  and  inconvenience  to  such 
persons,  as  they  must  constantly  pass  it  in  their  inter- 
course and  business  affairs. 

Now,  it  was    not  for    the    Un^t  of  the    d^endant 
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that  thk  reatramt  was  imposed  on  his  discretions  in  the 
important  matter  of  locatiiig  his  gate.  It  would  be 
more  to  his  advantage  to  grant  it,  in  this  respect,  a 
free  cUeoretion. 

On  the  contrary,  it,  is  evident,  that  the  restraint 
wms  imposed  for  the  ease  and  convenience  of  the  pub- 
lic, interested  in  the  location  of  the  gate,  and  subject 
to  be  affected  by  it.  A  gate  located  at  or  near  the 
town,  is  no  doubt  an  innconvenienee  to  its  citizens, 
and    a  tax  upon  its  business* 

CSonsidered  in  this  light,  how  is  the  provision  in 
question  to  be  read  and  interpreted  t 

We  answer,  not  by  a  literal  adherence  to  the  words, 
but  by  the  evident  intent  collected  from  the  subject, 
and  the  reason  and  spirit  of  the  provision. 

That  is,  it  must  be  construed  in  reference  to  the 
ease  and  convenience  of  tiie  town  and  its  vicinagid,  so 
fiur  as  they  were  intended  to  be  protected  by  the  limi- 
ted restraint  imposed  on  defendant  in  this  respect. 

And  in  this  view,  the  true  reading  is,  that  defend- 
ant may  ^^erect  a  toll  gate  within  two  miles  of  Clarks- 
ville,  but  not  nearer."  This  negation  was  evidently 
intended  and  implied,  as  we  think,  when  the  charter 
was  granted. 

We  may  farther  observe  in  support  of  the  present 
judgment,  that  public  grants,  like  the  one  now  before 
us,  are  to  be  construed  strictly,  and  that  nothing  passes 
against  the  State  or  the  public  by  implication.  This 
may  now  be  considered  a  settled  principle.  3  Kent, 
Oom.,  459.    Note.    11  Peters,  420.  11  Leigh,  42. 

But  if  this  were  not  a  true  construction  of  the 
charter,  it  is  dear  that  the  gate   having   been  once  lo- 
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cated,  it  caimot  afterwards  be  removed  ta  ano&er  place, 
as  stated  in  the  bill.  Goncediug  the  right  to  a  dis- 
cretion in  this  respect,  yet  the  election  being  made,  the 
discretion  is  determined,  and  the  gate  becomes  fixed 
and  immovable,  as  was  held  by  this  conrt  in  the  Lon- 
isville  and  Nashville  Turnpike  Company  vs.  Kashville 
and.  Kentucky  Turnpike  Company.    2  Swan  K,  282. 

The  resnlt  is,  that  the  decree  of  the  chancellor  was 
erroneons;  it  will  therefore  be  reversed,  and  the  cause 
remanded,  to  be  further  proceeded  in. 

Decree  reversed*  * 


David  DfloaAsn  et  at.  vs.  James  A.  Edwasds  et  al* 

« 

1.  Ceancsbt  pLKAonrofl.  Delimfy  bond.  MUfoinder  €f  partie$  to^  in  <t 
hill  to  protect  the  property.  The  parties  to  a  delivery  bond  for  property 
taken  by  jtididal  procesi,  as  well  the  defendant  and  his  sureties  as  the  sheriff 
or  other  offloer  letying  npon  the  property,  hare  all  such  an  hiterest  therein, 
or  such  duties  to  perform  In  leferenoe  thereto,  as  to  entitle  them  to  unite  in 
any  legal  measure  for  Its  protection  and  proper  application* 

2.  S^m.  Same.  Illustration  of  the  rule.  Where  property  had  been  taken 
by  the  sheriff  under  eiecution  from  the  circuit  court,  and  the  defendant  exe* 
cuted  a  delivery  bond,  with  surety  for  the  delivery  of  said  property  on  the 
day,  and  at  the  pkce  designated  by  law,  and  before  the  arrival  of  that  day 
the  same  was  taken  by  attachment  from  a  Justice  of  the  peace,  under  full 
knowledge  of  the  prior  levy;  demand  made  and  refused,  whereupon  the 
debtor  and  his  security  united  with  the  sheriff  in  a  bill  hi  chancery  to  protect 
the  property  and  enforce  their  prior  lien^  such  bill  is  not  demurrable  for  mis* 
Joinder  or  multi&riousness,  and  such  a  state  of  facts  presents  good  grouii4 
for  relief  in  equity,  if  the  proceeding  be  instituted  before  the  forfeiture  of 
Mddbo&di 
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E.  Saici.  Bame.  RighU  of  tureiy,  JurittUetion,  The  security  in  a  deliTerf 
bond  sncoeeds  to  all  the  equities  of  the  creditor  in  the  protection  of  the 
property  therein  embraced,  for  its  proper  application,  and  may  have  his 
relief  in  a  court  of  equity  to  that  end,  mdependently  of  the  creator.  He  is 
not  bound  to  wfdt  upon  the  creditor,  nor  is  his  right  in  this  respect  oontin- 
gent  upon  his  demand  upon  the  creditor  to  assert  Ats  lien  am  the  latter's 
refusal  so  to  do.  Neither  have  the  legal  titl^y  bkt  both  a  general  lien,  and 
therefore  their  only  recourse  is  in  a  court  of  equity,  of  which  either  can 
take  adrantage. 


FBOM   FBANEUN. 


This  was  a  bill  filed  in  chancery  at  Winchester, 
upon  the  facts  and  for  the  pnrposes  fully  given  in  the 
opinion.  The  defendants  demurred  to  the  bill,  and 
Chancellor  Bidley  sustained  the  demurrer  and  dismissed 
the  bill,  whereupon  complainants  appealed. 

Cabteb  and  Golyab,  for  complainant,  said: 

This  bill  was  dismissed  for  want  of  jurisdiction — ^as 
we  understood  the  chancellor,  because  the  remedy  was 
at  law.  Oould  these  parties  have  sued  at  law?  Could 
the  sheriff?  Certainly  not,  because  the  legal  title  was 
not  in  him  after  the  execution  of  the  delivery  bond. 
See  the  case  of  Malone  vs.  Abbott^  3  Humph.,  588, 
in  which  the  court  say,  that  "by  taking  the  bond,  he 
(the  sheriff,)  has  lost  all  control  over  the  property.  He 
has  no  right  to  resume  the  possession  of  it,  nor  can 
he  maintain  any  action  in  reference  to  it." 

But  in  that  case  this  court  decides  that  a  lien  is 
continued  in  the  sheriff  after  the  execution  of  the  deliv- 
ery bond. 

Could  David  Dechard,  the  security    in    the    delivery 
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bond,  sne  at  law?  We  think  not,  because  he  acquired 
no  title  whatever,  and  only  became  bound  for  the  de- 
livery of  the  pfoperty. 

Bat  it  is  said  J.  S.  Deehard  could  sue,  because  he 
had  possession  of  the  property,  and  was  in  the  nature 
of  a  bailor. 

We  answer,  that  a  complete  defence  to  trover  or  de- 
tinue  by  him  would  hare  been  Edwards'  attachment 
against  him. 

But  suppose  he  had  a  remedy  at  law,  and  the  other 
parties  had  not— <^ertainly  the  bill  ought  not  to  have 
been  dismissed  as  to  all. 

But  upon  demurrer  (the  demurrer  being  sustained) 
the  court  gave  leave  to  amend,  and  thereupon  the  com- 
plainant, David  Deehard,  filed  his  amended  and  supple- 
mental bill,  alleging*  that  the  day  of  sale  had  passed, 
that  the  property  was  not  delivered  because  of  the 
wrong  of  the  defendants;  that  J.  S.  Deehard  was 
wholly  insolvent,  and  that  he,  David  Deehard,  had  suf- 
fered by  their  wrong  to  the  ^tent  of  the  value  of  the 
property;  that  the  sheriff  had  had  no  interest  in  the 
properly,  and  that  he  could  not  control  him  or  J.  S. 
Deehard,  and  that  Uie  property  never  was  in  his  pos- 
session, and  that  defendants  took  the  property  with  a 
full  knowledge  of  his  rights  and  of  the  sheriff's  lien. 

This  bill  was  dismissed,  and  we  think,  improperly. 
There  can  be  no  pretence  that  a  security  upon  a  deliv- 
ery bond,  under  such  circumstances,  never  having  had 
the  property  in  possession,  could  maintain  an  action  at 
law,  and  the  question  is,  had  he  a  remedy?  Will  the 
court  say  that  a  man,  by  becoming  security  upon  a 
delivery    bond,    makes    himself    liable   for    the    debt  to 
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the  extent  of  the  value  of  the  property,  without  th« 
pQwer  to  hold  or  secure  the  prop^y  against  younger 
judgment  or  attaching  creditors?  If  that  doctrine  be 
established,  certainly  no  man  will  go  security  on  a  de- 
livery bond,  when  the  judgment  debtor  is  otherwise 
embarrassed. 

In  the  case  above  alluded  to,  the  law  is  clearly 
laid  down — ^that  after  levy  and  bond^  no  other  creditor 
can  take  the  property  until  a  forfeiture. 

That  this  court  has  jurisdiction,  see  the  above  case, 
and  I/usk  vs.  Ramsey^  2  Mumf.  Va.  Rep.,  417, 
and  Parish  vs.   Saunders  and  Martin^   3  Humph.,  431. 

F.  B.  FoGO  and  W.  E.  Vbnablb,  for  the  defendants^ 

The  first  demurrer  was  properly  sustained,  for  the 
judgment  debtor,  and  his  security  on  the  deliveiy  bond 
had  no  joint  equity  with  the  sheriff  to  enforce  the  lien. 
K  any  one  had  a  right  to  enforce  the  lien  with  tiie 
sheriff,  it  was  the  judgpnent  creditors,  Morgan  &  Co., 
who  were  neither  parties,  plaintiffs,  or  defendants.  The 
execution  of  the  delivery  bond  destroys  the  sheriff's 
right  of  possession  in  the  goods  levied  on,  and  revests 
them  in  the  defendant,  who  holds  them  subject  to  the  lien 
of  the  execution,  which  lien  is  not  effected  by  the  mere 
execution  of  the  delivery  bond.  But  that  lien  is  the 
creditor's  right,  not  the  debtor's,  or  his  security,  and 
could  only  be  enforced  by  the  security,  where  the  creditor, 
on  application,  had  revised  to  do  so.  The  first  demur- 
rer was  then  ri^tftilly  sustained. 

2.    When  the  second  bill  had  been  filed,  David  Deoh- 
«rd  had  paid   the   money,  the  bond  had   been  forfeited* 
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This  forfeiture  merged  the  execution  and  the  levy,  and 
consequently  the  creditor's  lien.  The  creditor's  rem- 
edy was  exclusively  upon  the  forfeited  bond,  McUone 
vs.  Abhoit^  3  Humphreys,  532-686,  Lester's  case,  4th 
Humphreys,  383-6.  Consequently  the  second  demurrer 
was  properly  sustained.  When,  if  the  goods  vere 
in  custodia  legis^  the  right  of  enforcing  the  lien  while 
it  existed,  could  have  been  granted  by  applying  for  an 
attachment  to  the  circuit  court  where  the  judgment  had^ 
been  rendered,  and  from  which  the  process  had  issued. 

CABCTHEBa,  J.,  delivered  the  opinion  of   the  court. 

The  question  in  this  case  is,  whether  the  chancellor 
erred    in   sustaining    the    demurrer    of  the    defendants. 
The  bill  charges  that  an  execution  in  fiavor  of  Morgan 
&  Co.,    for    $3500^    issued    fr<Hn    the    November   term^ 
1853,  of  the  circuit    court  of  Franklin    county,    against 
Jonathan  S.  Dechard,  came  to  the  hands  of  the  Sheriff 
of  said  county,  and  was  levied  on  one  mare  and  three 
mules,  as  the    property  of  said   Jonathan,  who  entered 
into  a  bond  with  David  Dechard  as  his  surety,  ftir  tiie 
delivery    of   said    property    in    Winchester,    on    the  lst> 
Monday  in  March,  then    next  ensuing.     That  after  the 
bond  was    given,  and    before   the  day  for    the  delivefj 
of  the  property,  (which  day  had    not  yet  arrived  when 
the  bill  was  filed,)  defendant,  Edwards,  took  out  an  at- 
tachment  from  a  justice    of  the    peace,    put    the    same 
into    the   hands    of  defendant,    Burt;  a    constable;   'Who 
levied  the   same    upon  the  said    mare   and-  mtileB,  and 
took    them    off,   wilb  a  full   knowledge '  of^the  former 

levy,  delivery  bond,  &c«     The  property  was  ctenteinLed, 
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refoBed  to  be  delivered  up,  and  sold  under  said  attach' 
ment  proceeding. 

The  prayer  is,  that  the  property  be  delivered,  or  its 
value  accounted  for  by  the  defendants.  The  bill  is 
filed  by  the  said  Jonathan  8.  and  David,  and  the 
BheiifT^  Gonce.  At  the  time,  the  demurrer  was  sus- 
tained, leave  was  given  to  amend,  and  the  said  David 
filed  an  amended  or  supplemental  bill  in  his  own  name, 
upon  the  same  state  of  facts,  with  the  additional  &ct, 
that  he  had  in  the  mean  time  ^  been  compelled  to  pay 
the  value  of  the  property,  and  praying  to  have  the 
benefit  of  the  execution  lien  upon  the  property.  A 
demurrer  to  this  was  also  sustained,  and,  an  appeal  to 
this  court. 

1.  In  supp(»rt  of  the  judgment  sustaining  the  first 
demurrer,  it  is  argued,  that  the  judgment  debtor,  and 
his  surety  in  the  delivery  bond,  had  no  joint  interest 
with  the  sheriff  to  enforce  the  lien,  and  if  any  one 
had  such  joint  interest,  it  was  the  judgment  creditors, 
Morgan  &  Co.  The  object  of  the  bill  is,  not  to  en- 
force  the  lien  and  protect  the  property  for  the  benefit  of 
Morgan  &  Co.,  they  have  ample  security  in  the  delive- 
ry bond,  and  no  interest  in  looking  after  the  property. 
10  Terg.  B.,  816.  But,  David  Dechard,  who  had  be- 
come surety  for  the  delivery  of  the  property,  or  pay- 
ment of  its  value  to  them,  has  an  interest  in  the  pro- 
tection of  the  property,  and  for  that  purpose  has  a  right 
to  the  benefit  of  the  lien  upon  it, .  as  against  all  junior 
liens  or  executions.  The  only  difficulty  in  the  case 
upon  this  point,  is,  whether  there  is  not  a  misjoinder 
of  parties,  for  the  want  of  any  interest  in  the  matter 
by  the  execution  debtor  and  the  sheriff. 
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The  sheriff  still  had  a  prospective  dnty  to  perform 
in  relation  to  this  property,  by  selling  it  under  his 
levy,  if  delivered  on  the  day  designated,  and  applying 
the  proceeds  to  the  execution  in  his  hands,  and  the 
ezecntion  debtor  had  entered  into  joint  bond  with  Da- 
vid as  surety,  to  have  it  forthcoming  on  the  day  jip- 
pointed  for  sale. 

Each  of  the  complainants  had  either  a  duty  to  per- 
form, or  an  interest  in  this  property,  and  might  very 
well  unite  in  any  legal  measures  for  its  protection  and 
proper  application.  Under  these  circumstances,  it  would 
be  inconsistent  with  the  liberalized  practice  and  rules  of 
pleading  of  the  present  day,  to  defeat  by  demurrer,  a 
dedr  equity,  for  multifSmousness,  or  misjoinder,  as  to 
parties,  in  a  case  like  this.  But  this  objection  could 
not  have  been  sustained  before  the  reformation.  It  is 
true,  that  it  is  laid  down  as  a  rule,  that  an  entire  want 
of  interest  in  any  one  of  the  complainants,  is  demurra- 
ble. Story  on  Eq.  PL,  509.  But,  in  the  next  section 
it  is  written,  "that  a  mere  scintilla  juris^  in  one  of 
the  plaintiffi,  as  for  example,  a  naked  title  in  a  tnistee 
to  serve  a  mere  power  of  appointment,  will  be  suffici- 
ent to  justify  makings  him  a  plaintiff  for  the  purposes  of 
tiie  trust,  with  the  other  persons  in  interest."  In  a 
note  to  .this  section,  the  case  of  RKodM  vs.  Wa%libiATton,^ 
in  6  Sim.  B.,  617,  is  cited,  where  the  vice  chancellor 
said,  "I^atees  cannot  file  a  bUl  against  a  debtor  to  the 
testator's  estate,  except,"  &c.  But  if  the  executor  chooses 
to  make  the  legatees  co-plainti£b  with  him,  I  do  not  think 
saperfluity  renders  the  record  not  sustainable.  Persons 
are  brought  here,  who  are  not  necessaiy  parties  to  the 
suit,  but  it  is  not  so  injurious,  as  to  make  the  bill  not 
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sustainable.      It    ie  Qot    an    objection    that   a    defendant 
can  take." 

It  is  not  intended)  however,  to  say  that  a  person 
having  no  interest,  power  or  duty  connected  with  the 
litigation,  can  be  made  a  party  plaintiff  in  a  bill.  In 
such  a  cascj  a  demurrer  would  lie,  and  the  objection  be 
fatal,  unless  cured  by  amendment.  But  in  the  casQ 
under  considexation,  all  the  complMuants  had  such  a 
connectipn  with  the  subject  matter  of  litigation,  as  ta 
make  it  allowable,  though  perhaps  not  indispensible, 
that  they  should  join  in  the  bill.  But,  if  the  objection 
^as  well  taken  to  the  original  bill,  as  to  the  qnestion 
of  parties,  was  it  not  cured  by  the  amendment? 

2.  It  is  insisted  that  the  bill  does  not  present  i^ 
case  for  the  interference  of  a  court  of  chancery  and 
equitable  relief,  and  was  for  that  demurrable.  In  the 
case  of  Pariah  vs.  Sanders  <b  Martin^  3  Humph.,  482, 
it  is  decided,  that  if  property  be  taken  by  virtue  of 
process  issued  by  a  magistrate,  after  the  test  of  an  ex^ 
ecution  upon  a  prior  court  judgment,  the  careditor  in 
the  latter,  ''may  ask  the  protection  of  a  court  of  chan* 
eery  for  his  superior  lien." 

And  this  relief  would  be  extended,  whether  his  ex* 
ecution  had  been  levied  or  not  against  any  one  thu» 
placing  obstructions  in  his  way.  Ilhese  obstacles  to  the 
enforcement  of  his  prior  right  of  lien,  could  properly  be 
removed  by  a  comi;  of  equity.  So,  it  is  dear  that 
Morgan  &  Co.,  the  judgment  creditor,  would  have  had 
a  clear  and  uiMjuestionable  right,  if  their  Uen  snbaist* 
ed  at  the  time  this  property  was  taken  by  the  defend? 
ants,  to  have  obtained  relief  in  equify  against  tiiem* 
That,  their  lien  did   then  exist,    admits  of  no  question. 
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This  is  expreesly  setHed  in  the  case  of  JUiUone  tb.  Ab- 
lott^  3  Humph.,  532.  The  principle  there  decided  is, 
that  where  an  execution  is  levied,  and  bond  for  deliye- 
ly  taken,  the  lien  of  the  execution  continuee  until  the 
bond  is  forfeited.  Zester^i  case,  4  Humph.,  383,  re- 
cognizes the  eame  principle.  The  question  as  to  the 
continuance  of  the  lien  after  the  forfeiture,  does  not 
lurise  in  this  case,  as  the  property  was  seized  and  con- 
verted bj  the  defendants,  before  the  forfeiture  or  day 
of  delivery. 

The  only  remaining  question  is,  as  to  the  right  of 
complainant,  David  Deehard,  to  the  benefit  of  the  exe- 
cution lien  in  this  case,  or  his  right  to  have  the  pro- 
perty on  which  the  lien  exists,  and  for  the  application 
of  which,  to  the  debt  he  has  become  bound,  protected 
for  tibat  purpose. 

There  can  be  no  doubt,  but  that  Morgan  &  Co.,  by 
virtue  of  their  lien,  could  have  filed  this  bill,  and  pre- 
vailed, as  did  Sanders  dk  Martin  vs.  Parrish,  This 
is  not  controverted  by  the  argument,  but  it  is  insisted 
that  the  complainant  cannot  do  the  same,  except  upon 
application  to,   and  reftisal  by  the   creditor  to  do  so. 

We  are  not  aware  of  any  such  principle.  Here  the 
general  lien  of  Morgan  &  Co.  was  fixed  by  the  levy 
upon  this  particular  properly,  which  passed  into  the 
custody  of  the  law,  and  the  possession  and  control  of 
the  sheriff;  but  by  the  execution  of  the  delivery  bond^ 
under  the  act  of  1831,  it  returned  into  liie  possession 
of  the  defendant  in  the  execution,  but  was  still  subject 
to  the  lien.  Ill  addition,  however,  to  the  lien,  the  cre- 
ditor   has    now    the    obligation    of   the    surety    in   the 
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bond,  that    this   particular    properly,  or  its  valne,  shall 
be  applied  to  his  debt. 

Under  such  circumstances,  the  Gredit(»r  would  hare 
a  dear  right,  by  virtue  of  his  lien,  to  look  to  the  pro- 
perty of  his  debtor,  and  protect  it  from  all  others;  or, 
resort  to  the  security  for  its  delivery,  after  the  forfei- 
ture of  the  bond  at  his  election.  It  is  certainly  a 
dear  principle,  that  the  surety  has  a  right  to  avail 
himself  of  all  the  liens,  rights  and  advantages  of  the 
creditor  against  the  principal  debtor,  or  his  property; 
the  right  of  substitution.  McNairy  vs.  Eastlandy  10 
Yer.  R. 

In  the  case  of  Malone  vs.  Abhotty  in  assigning  the 
reasons  for  the  continuation  of  the  execution  lien,  the 
court  say:  ^^this  view  of  the  subject  seems  proper,  in 
order  that  securities  may  not  be  involved  in  difficulty, 
by  finding  the  property  of  their  principal  in  the  hands 
of  the  officer  by  virtue  of  a  junior  execution,  so  that, 
although  they  may  be  bound  by  the  law  to  deliver  it, 
to  satisfy  one  execution,  they  will  be  prevented  from 
doing  so,  by  law,  in  consequence  of  the  levy  of 
another." 

This  is  a  clear  recognition  of  the  right  of  the  sure- 
ty on  the  delivery  bond,  to  avail  himself  of  the  execu- 
tion lien  so  as  to  protect  the  property,  for  the  delivery 
of  which  he  is  bound,  from  the  invasion  of  junior 
daims.  It  is  just  and  reasonable  that  this  should  be  so. 
The  execution  gave  a  lien  generally  upon  aU  the  pro- 
perty of  the  debtor  from  its  teat  to  the  plaintiff,  and 
the  levy  converted  this  lien  into  a  right  to  the  proper- 
ty, upon  which  it  was  made,  in  the  officer,  for  the 
benefit  of  the  creditor. 
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I  This    right   waa   Buffident   to    snBtain    an    action    of 

detinue  or  trover  by  the  sheriff.  But  upon  the  ezeca- 
tion  of  a  bond  to  deliver  on  the  day  of  sale,  with  good 
security,  the  sheriff  was  bound  to  surrender  the  proper- 
ty again  to  the  defendant,  and  could  have  no  other 
control  over  it  by  virtue  of  his  original  levy,  until  re- 
delivered to  him  under  the  bond.  If  in  the  interme- 
diate time,  the  debtor  should  attempt  to  run  off,  or 
dispose  of  the  property,  or  a  younger  execution  and 
attachment  should  be  levied  upon  it,  by  which  means 
the  security  is  in  danger  of  suffering,  or  the  first  claim 
upon  it  about  to  be  defeated,  is  it  not  most  just  and 
proper  that  the  law  should  interfere?  But  no  one  can 
sue  in  a  court  of  law.  The  surety  has  no  title  to  the 
property,  nor  has  the  sheriff  since  he  surrendered  it  on 
the  execution  of  the  delivery  bond,  as  it  would  seem 
from  former  decisions,  and  the  right  of  the  plaintiff  in 
the  execution,  is  only  a  general  lien.  So  it  is  appa- 
rent that  there  is  no  remedy  at  law,  but  only  in  a 
court  of  equity. 

We  think,  therefore,  that  there  is   equity  in  the  bill, 
and  that  the  demurrer  should  not  have  been  sustained. 

The  decision  is  reversed,  and  the  cause  remanded  for 
an  answer  to  the  bill,  and  further  proceedings. 
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Statute.  Repeal,  When  it  will  not  be  implied.  The  repeal  of  an  act  oT 
the  legislature  catraot  be  implied  from  the  mere  fact  that  some  of  the 
byUa  provided  againdt  lire  eubaequently  removed.  Thus,  the  aet  of  1S47, 
ch.  lllf  g  10,  requiring  the  sherifT  of  DeKalb  county  to  hold  certain  muni- 
cipal elections  on  a  designated  day  **in  each  and  every  year,**  and  fixing  a 
penalty  for  bia  neglee^  so  to  do,  is  not  repeal^  by  the  general  law  of  1849, 
providing  for  the  holding  of  such  elections  at  any  other  times  than  those 
named  In  the  charter,  if  omitted  for  any  cause  to  be  held  on  the  charter  days^ 
and  giving  validity  to  the  same.  In  the  sbsenee  of  any  other  ot^ction  the 
duty  of  the  sheriff  as  well  as  the  penalty  for  neglect  still  remain. 
Bams.  CcnstitiUional  law.  The  act  of  1847,  ch.  Ill,  §  10,  which  requires 
the  sheriff  of  DeKalb  county  to  hold  certain  municipal  elections  for  the  town 
of  Alexandria,  on  a  designated  day  in  **each  and  every  year,^  under  a  penal* 
ty  of  fifty  dollars  for  failure  so  to  do,  ia  not  a  "law  of  the  land,"  in  the  sense 
of  the  eoBStltution,  and  tlierefore  void. 


FROM   DEKALB. 


By  the  act  of  incorporation  of  the  town  of  Alexan- 
diia,  in  the  county  of  DeKalb,  passed  in  1848,  ch.  Ill, 
§  10,  the  sheriff  of  said  county  is  required  to  open 
and  hold  an  election  in  said  town  on  the  second  Mon- 
day in  February  in  each  and  every  year  for  the  election 
of  municipal  officers,  and  upon  his  failure  to  do  so,  he 
forfeits  the  sum  of  fifty  dollars,  recoverable  before  a 
justice  of  the  peace  for  the  use  of  said  town.  In  1850, 
by  ch.  17,  the  legislature  passed  a  general  law,  regu- 
lating the  incorporation  of  towns  and  villages,  and  au- 
thorizing the  same  to  be  done  by  the  county  courts. 
By  §  4  of  said  act,  the  sherijffs  of  such  counties  in 
which  towns  may  be  incorporated    under    the  provisions 
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oi  said  act,  are  required  to  open  and  h<^d  elections  in 
such  towns,  for  monicipftl  officers,  on  the  first  Saturday 
in  Jauuaiy  in  eaeh  and  every  year:  and  by  ^  14-16) 
if  the  sherifSs  dmll  fail  to  hold  such  electians  as  afore^* 
said,  they  may,  en  giving  tiie  notice  reqnired,  hold  the 
same  at  any  time,  and  saoh  failure  shall  work  no  for- 
feiture of  the  charter,  bnt  snch  elections  shall  be  as 
good  and  valid,  as  if  they  had  been  made  on  the  re- 
gular day  designated  hy  law.  On  the  second  Monday 
in  F^ruary,  1862,  the  sheriff  of  De  Ealb  county,  tb0 
defendant  in  tibds  suit,  fiuled  to  open  and  bold  an  deC'^ 
tion  in  &e  ^town  of  Alexandria,  for  the  eleotion  of  mn« 
nicipal  officers,  whereupon  this  action  waa  brought  be- 
fore a  justice  of  the  peace  oi  said  county  to  recover 
the  penalty  aforesaid.  The  case  was  brought  by  appeal 
into  the  circiiit  court  of  said  oounty,  and  was  submit* 
ted  to  a  jtuy  before  Ooodaix,  Judge,  at  the  December 
term,  1853.  The  court  diarged  the  juiy,  that  the  gen« 
eral  law  of  1850  repealed  the  provisions  of  the  charter 
under  which  this  suit  wsb  instituted.  There  was  veaS 
dicl  and  judgment  for  the  defendant.  The  comi:  refiia- 
ing  tbe  plaintiff's  motion  for  a  new  trial,  an  appeal 
in   eiror  was  taken  to  this  court. 

M.  M.  Bbjen,  for  1^  jdaintiff  in  errer^  with  whom 
was  W.  M.  Wadic,  who  said: 

1.  The  iKst  of  1848,  incorporating  the  town  of 
Alexandria,  delegated  to  the  citizens  thereof  oeitain  pow« 
ors  and  privileges^  which  the  State  had  no  power  ib 
withdraw.  The  only  manner  these  rights  could  be  lost 
under  the  act  was,  by  a  forfeiture  or  surrender  of  their 
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charter,  this    being  a  well    eetabliBhed   principle  of  Hie 
common  law;  even  if  the  penalty  had  been  directly  re- 
pealed, such  repealing  act  wonld  be  void ;  but  we  con- 
tend that  the  penalty  is  neither  directly,  nor  by  impli- 
cation,   repealed  by    the  act    of   1850;   by    reference  to 
said  act,  on  page  37  of  the  pamphlet  acts  of  1849-60, 
it  will  be    seen   that  it  was    the    manifest   intention  of 
the  legislatore   that  it   was  to    apply   to  the   charter  of 
incorporation  made  by  the  county  courts  hereafter.     Bat 
it  is  insisted  by    the    defendant,  that  by  the    16th  sec- 
tion of  the    act    of  1850,  this  penalty  is   repealed,  be- 
cause it  says,  if  the  election  for  corporate  officers  should 
not  be  held  at    the  time    specified  in  the    charter,  that 
the  charter  should  not  be  forfeited  by  such  feilure,  but 
it  shall  be  lawftd   for    the    officer  or    other   person  au- 
thorized under  the  charter,  to  proceed  at    any    time  in 
giving  notice,  &c.,  and  the  persons  elected  shall  be  en- 
titled to  the  emoluments  of   the  office,   &c.,  and  there- 
fore,  as  the  act  makes  valid  an  election  held  after  the 
time  specified  in  the  charter,  the  reasons  for  the  penalty 
having    failed,  its  force    and    binding    effect    has  fiuled, 
and  there  is  no  use  for    the  penalty  affixed  by  the  le- 
gislature.    Kow,  we   contend,  that  if  this   act  has  any 
application  to    the   former  acts    of   the    assembly,  incor- 
porating towns,  it  only   gives    them  an    additional  safe- 
guard and  protection  against  the  negligence  of  the  per- 
sons directed  to  see  that  the  primary  object  of  the  cor- 
poration is  carried  out,  (to  wit:)  the  election  of  officers, 
and  is  only  cumulative  in  its  operations;  but  we  think 
the  legislature  only    intended    that    the    rights    granted, 
should    apply    to    the    charters  of  incorporation  by    the 
county  court.      Then  in  either  view  of  the  case,  the  cir- 
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cnit  judge  enred  in  his  charge,  and  this  caae  most  be 
rerersed. 

Sut  it  is  contended  by  the  defendant,  that  this  act, 
creating  the  penally,  is  partial,  and  not  a  general  law, 
and  therefore  nnconstitntional  and  Toid.  Kow,  if  yonr 
Honors  can  dispose  of  this  question  in  its  present  as- 
pect in  this  court,  we  are  ready  to  meet  it.  Then  the 
defendant  says,  according  to  the  principles  decided  in 
the  case  of  The  State  vs  Budd^  3  Humph.,  that  the 
act  creating  the  penalty  is  unconstitutional,  it  being  a 
partial  law,  and  not  the  law  of  the  land. 

We  Ihink  there  is  no  similarity  between  the  case 
under  consideration  and  the  case  of  The  State  vs.  Budd: 
in  that  case,  the  legislature  created  a  new  offence  and 
remedy  applicable  only  to  a  certain  class  or  set  of  men, 
which  was  dearly  partial,  and  not  a  general  law.  But 
we  contend  the  cases  are  unlike  in  this,  that  the 
legislature  had  the  power,  unquestionably,  in  creating 
corporations  to  direct  that  the  sheriff  of  the  county 
should  hold  the  election  for  officers,  according  to  the 
case  of  Vamandt  vs.  Waddle^  2  Yerg.;  in  which  it  is 
expressly  decided,  that  when  a  right  exists,  the  legisla- 
ture would  have  the  power  to  pass  a  law  in  aid  of 
the  remedy  to  such  right:  Then  the  inquiry  under 
this  authority  naturally  arises,  as  t6  what  are  the  du- 
ties of  sheriffs  at  common  law,  for  if  the  l^slatnre 
have  the  power  to  direct  the  sheriff  of  De  Ealb  county 
to  hold  the  election  on  a  certain  day  for  officers  in  the 
corporation  of  Alexandria,  which  we  think  it  certainly 
had,  that  being  a  part  of  the  duty  of  sheriffs  at  com- 
mon law,  and  an  act  to  that  effect  would  only  be  declar- 
atory of  the  common   law,  it  would   likewise   hare  the 
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power  to  give  an  Itdditional  remedy  by  way  of  a  pen- 
alty. Then,  sheriffs  at  common  law,  were  first  appointed 
by  the  king,  therdbre  lie  liath  his  authority  given  him 
by  two  patents,  by  the  on^  the  king  commits  to  him 
the  custody  of  the  county,  by  the  other  he  comBiabdB 
all  his  subjects  to  assist  him  in  all  things  belonging  to 
his  office.  4th  Bacon's  Abridgement,  title  sheriff  O. 
llien  as  he  receives  his  patent  from  the  king,  and  has 
tiie  custody  of  the  county,  &c.,  what  are  his  duties  f 
It  is  laid  down  by  the  same  author,  that  the  ^^  sheriff 
is  the  immediate  officer  of  the  king's  courts,  to  whom 
all  writs  and  process  are  regularly  to  be  directed,  and 
who  is  to  execute  the  same,  &c."  See  title,  sheriff,  M., 
Bacon's  Ab.  Then  what  are  the  king's  courts  in  Eng- 
land? Lord  Cioke  lays  it  down,  ^'that  the  king  of 
England  is  armed  with  divers  councils^  oAe  whereof  ia 
thQ  court  of  parliament.  1st  Coke's  Littleton^  110." 
Then  the  parliament  of  England  was  considered  one  of 
the  king's  courts,  and  the  sheriff  is  the  immediate 
officer  of  the  king's  courts,  and  is  bound  to  exe- 
cute all  process,  orders  and  decress  of  parliament.  We 
assert,  if  the  parliament  pass  a  law,  incorporating  a 
town,  that  as  incident  to  the  power  of  creating  said 
eorp<»:ation,  there  must  be  6ome  one  to  carry  it  out, 
or  it  would  be  an  act  of  folly  to  pass  the  law;  and  ae 
it  is  laid  down,  also^  in  Coke,  on  page  109,  ^^but  as 
eounties  are  certain  drcuits  or  parts  of  the  kingdom  into 
which  the  whole  realm  is  divided  for  the  better  gov- 
ernment thereof,  and  evei^  of  them  is  govMned  by  a 
yearly  officer,  called  shreve."  Then  as  sheriffs  are  the 
representatives  or  bailiffs  of  the  king,  to  (iany  into  ef- 
fect t^e  laws  of  the  land,  thqr  must  do  all  things  ne- 
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ceaaary   to    consnnunate    an    aet   of  parliament      In  Ba« 

con's  Abridgement,  title,  sheriff  A,  the  sheriff  is  denom* 

inated    the    bailiff   of   the    orown,    and    his    county,    of  { 

which  he  hath    the    care,    a^  in    which  he  is  to  exe-  j 

cote  the  king's  writs,  is  called  his  bailiwick.    It  is  fiuv 

tiier  laid  down  bj  Lord  Bacon,  that  if  a  sheriff  refuse  | 

to   execute    any    writ  or    order    of  a^  public    nature,  he 

may  be  fined  and   imprisoned,  and   is  also  liable  to  an 

action  to  the  party  grieved. 

Then,  if.  it  is  the  duty  (as  appears  ircKm  the  old  au^ 
thorities)  of  the  sheriff  who  has  the  custody  of  each 
Qouniy,  to  execute  as  baili£^  all  orders  of  the  king,  he 
representing  the  king  in  his  county,  and  also  of  hia 
courts  of  parliament:  I  ask  if  this  is  not  a  proceeding 
by  the  law-making  power  in  lieu  of  the  king's  court  of 
parliament,  and  is  it  not  the  sheriff's  duty  at  common 
law,  to  hold  the  election  as  the  act  requires;  if  so,  is 
it  not  the  duty  of  the  legislature  to  carry  on  the  cor* 
poration  according  to  its  chartered  rights;  if  it  is,  then 
as  the  sheriff  is  the  bailiff  of  the  supreme  power,  and 
bound  to  carry  on  all  things  created  by  the  law-mak- 
ing power  in  his  county,  when,  directed,  it  would  fol« 
low,  aa  a  matter  of  course,  that  t^e  sheriff  was  bound 
to  obey  the  inalaructions  given  in  the  act  of  assembly, 
requiring  him  to  hold  the  election  for  corporate  officers, 
and  according  to  the  case  of  Vamandt  vs.  Waddle^  as 
the  right  exists,  the  legislature  might  well  and  consti* 
tutionally  affix  a  penalty. 

But  again,  who  can  visit  a  corporation,  and  by 
what  means,  no  one  but  the  king,  and  in  his  stead  in 
this  country,  none  but  the  legislature  or  law-making 
power  through  the  proper  officer  of  the  State;  then  as 
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a  corporation  is  a  constitaent  part  of  the  goTemmeiit, 
created  by  the  legislature,  and  to  be  constituted  and 
perp^iuated  by  the  officers  of  the  law,  and  as  the  sher- 
iS  is  by  the  common  law,  the  bailiff,  elected  or  ap- 
pointed to  carry  out  and  transact  the  bnsiness  of  the 
State,  he  must  obey  the  commands  of  the  law,  and  do 
all  things  that  hif  principal  requires  him  to  do,  and 
that  is  requisite  fc»r  the  principal  to  do. 

But  in  addition  to  the  above  reason,  we  insist  that 
the  7th  section  of  article  11  of  the  Constitution,  under 
which  the  defendant  insists  this  act  falls,  and  is  ren- 
dered Toid,  makes  an  exception  in  &vor  of  such  acts 
as  the  one  now  under  consideration.  See  Constitution 
N.  and  C,   60. 

We  insist  further,  that  as  by  the  act  of  1836,  ch. 
2,  N.  and  C,  276,  it  is  made  the  duty  of  the  sheriff 
to  hold  all  popular  elections;  and  also  by  the  act  of 
1835,  ch.  73,  N.  and  0„  277,  when  it  shall  happen 
that  the  officer  appointed  by  the  act  of  incorporation, 
fisuls  to  hold  the  election  upon  the  appointed  day,  it 
shall  be  lawful  for  the  sheriff  or  some  justice  of  the  peace 
to  hold  an  election  on  any  other  day,  &c.,  all  of  which 
goes  to  show,  that  it  is  not  only  the  duty  of  the  sher- 
iff at  common  law,  but  by  the  statutes  of  this  State, 
and  therefore,  the  principle  heretofore  referred  to  in  the 
case  of  Vamandt  vs.  Waddle,  applies  in  this  case. 
But  if  your  Honors  should  be  of  opinion,  that  it  was 
not  a  statutory  duty  of  the  sheriff,  and  should  be 
thrown  upon  the  question  of  common  law  duty,  it  may 
become  necessary  to  construe  this  statute,  in  order  to 
arrire  at  the  intention  of  the  legislature  that  passed  it, 
and   apply   the   principle  of   the  case  of    Vamandt  vs. 
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Waddle  J  2  Yerg.;  because  if  in  the  coiiBtniction  of  the 
act  the  court  should  be  of  opinion  that  it  is  reme- 
dial and  declaratoiy  of  the  common  law,  then  I  main- 
tain that  it  is  strictly  constitational.  Mr.  Kent,  in  page 
464,  vol.  — ^  says:  ^'Statutes  are.  to  be  construed  in  re- 
ference'to  the  principles  of  the  common  law;  for  it  is 
not  to  be  presumed  the  legislature  intended  to  make 
any  iimovations  upon  the  common  law,  further  than  the 
case  absolutely  required.  For  the  interpretation  of  all 
statutes,  whether  penal  or  beneficial,  four  things  are  ne- 
cessary to  be  considered." 

1.  What  was  the  common  law  before  the  act?  This 
we  have  shown  heretofore  by  reason  and  authority. 

2.  What  was  the  mischief  against  which  the  law 
did  not  provide.  It  is  dear  that  the  law  intended  to 
make  the  penalty  to  insure  the  holding  of  the  election, 
as  the  common  law  only  gave  an  action  for  the  actual 
loss,  which  was  difficult  to  prove,  and  was,  consequent- 
ly, seldom  resorted  to,  hence  the  reason  of  the  law  and 
its  remedial  effect. 

3.  The  true  reason  of  the  law.  This  is  before 
sho^vn. 

Then  Ist.  What  was  the  common  law  before  the 
act  under  which  the  penalty  accrued  was  passed?  It 
was  that  the  legislature  had  a  right,  by  statute,  to 
create  powers  or  corporations,  and  Mr.  Kent  says,  ^'that 
where  a  power  is  given  by  statute,  every  thing  neces- 
sary to  the  making  of  it  effectual  or  requisite  to  attain 
the  end,  is  implied,  consequently,  if  the  legislator  had 
a  right  to  create  corporations,  it  has  the  power  of  com- 
pelling some  one  to  oiganize  such  bodies.  If  so,  who 
is    it?     By  the  common  law,  as  I  have  before  shown, 


112       •  NASHVILLE: 


Mayor  and  Aldermen  of  Alexandria  va,  J.  L.  Dearmon. 

and  by  the  practice  and  laws  of  this  State,  it  is  the 
dnty  of  the  sheriff  of  each  county  to  hold  all  elections 
for  carrying  into  effect  any  law  of  the  State:  then  if  it 
is  the  duty  of  sheriffs  to  hold  elections,  has  not  the 
legislature  the  right  to  impose  a  penrity  upon  sherifla 
generally,  or  specially,  to  compel  him  or  them  to  per- 
form his  duty,  and  that  such .  a  law  would  not  be  par^ 
tial,  nor  creating  a  new  crime  or  remedy,  but  only  be 
in  aid  of  the  law  as  it  stood  before  the  passage  of 
such  a  law  by  the  legislature.  Then  if  it  would  only 
be  declaratory  and  remedial,  this  case  would  not  come 
within  the  principle  decided  in  the  case  of  I%e  State 
vs.  JBtuM^  but  would  more  appropriately  come  within 
the  case  of  Vamandt  vs.  Waddle^  where  it  is  express- 
ly decided,  that  where  a  right  exists,  the  legislature 
would  have  the  power  to  pass  a  law  in  aid  of  the  re- 
medy to  such  right. 

A.  M.  Savage,  for  the  defendant  in  error,  said: 

In  order  to  understand  the  powers  and  duties  of  a 
sheriff,  we  must  know  what  they  were  at  commoir  law; 
for  it  is  by  the  common  law  that  he  is  governed,  ex- 
cept as  altered  by  statute.  Lord  Oole  classes  the  du- 
ties of  sheriff  under  three  heads,  to  wit:  The  service 
of  process.  3.  Executing  Ac  judgments  and  decrees  of 
courte  of  justice,  and  8dly,  he  is  conservator  of 
tiie  peace^  1  Ooke,  64.  The  two  former  of  these 
duties  he  performed  by  virtue  of  writs  directed  to  him, 
the  latter  duty  was  obligatory  upon  him  by  virtue  of 
his  office.  He  also,  by  virtue  of  writs  directed  to  him 
for  that    purpose,  held  deetions  for  members  of  parlia- 
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ment,  and  summoned  the  nobility,  &c.  1  Ooke,  49, 
note  0.  Ih.  64,  note  B.  By  the  common  law,  it 
does  not  appear  that  the  sheriff  was  bound  to  hold  any 
election,  except  for  members  of  parliament,  and  not  for 
them  till  the  king's  writ  for  that  pnrpose  had  been  de- 
livered to  him.  He  was  the  first  man  in  the  county, 
and  was  bound  to  execute  the  laws  of  the  land,  and  to 
apprehend  felons  and  traitors,  and  defend  his  county 
against  the  public  enemy,  but  it  was  no  part  of  his 
official  duty  to  assist,  or  in  any  manner  to  interfere  in 
the  oiganization  of  corporations;  his  services  could  not 
be  demanded  for  that  purpose. 

By  the  statutes  of  this  State,  the  sheriff  of  each 
county,  by  virtue  of  his  office,  is  bound  to  hold  elec- 
tions upon  all  general  deoiion  days^  and  to  know  those 
days  without  notice  or  precept,  but  he  is  not  required 
to  hold  special  elections  without  a  writ  or  notice  to  do 
so ;  and  the  reason  is,  he  is  bound  to  know  the  general 
laws  of  the  land  and  to  execute  his  duty  under  them, 
^but  the  elections  of  corporations  are  regulated  by  their 
charters,  and  are  outside  of  the  general  duties  of  the 
sheriff.  Neither  by  the  common  law,  or  by  any  general 
statute  of  this  State  is  it  made  the  duty  of  the  sheriff 
to  know  the  provisions  of  their  charters,  and  to  hold 
their  elections. 

The  question  then  arises,  can  a  sheriff  of  a  particu- 
lar county,  by  a  special  act  of  the  legislature,  be  com- 
pelled to  perform  a  particular  service  outside  of  his 
duty,  as  such  sheriff  by  the  general  law  of  the  land, 
and  which  service  is  not  liable  to  be  performed  by  the 
sheriJOb  of  other  counties.      I  insist  that   he  cannot.    I 

insist  that   the  clause  in   the  plaintiff's  charter,  requir- 
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ing  the  aheiiff  to  hold  the  election,  is  not  obligatory 
upon  him;  that  it  is  a  duty  he  may  perform  or  de- 
cline,  at  his  choice,  and  that  the  part  inflicting  a  pen- 
alty of  $50  for  fiEulnre  to  hold  the  election  is  void  and 
nnconstitntional. 

By  art.  1,  sec.  8  of  the  Constitation  of  the  State  it 
is  declared,  ^^that  no  freeman  shall  be  taken,  or  impris- 
oned, or  disseized  of  his  freehold,  liberties,  privileges,  or 
outlawed,  or  exiled,  or  in  any  manner  destroyed,  or  de- 
prived of  his  life,  liberty  or  property,  but  by  tfie  judg- 
ment of  his  peers,  or  the  law  of  the  land."  The  plain- 
tiff's right  to  a  recovery  will  depend  not  upon  the  judg- 
ment of  their  peers,  but  upon  the  clause  in  their  char- 
ter, giving  the  penalty  of  $50,  &c.,  and  their  right  to 
recovery  will  further  depend  upon  the  fact,  whether  said 
clause  is  the  law  of  the  land.  But  before  I  proceed 
to  examine  this  question,  I  desire  to  cite  another  clause 
in  the  Constitution,  which  comes  directly  in  conflict 
with  the  plaintiff's  claim,  to  wit:  ^^That  no  man's  par- 
ticular services  shall  be  demanded,  or  property  taken  or 
applied  to  public  use,  without  the  consent  ol  his  repre- 
sentatives, or  without  just  compensation  being  made 
therefor." 

Under  this  clause  it  was  decided  in  the  case  of  Nelson 
vs.  Allen  <6  Harris^  1  Yer.,  360,  that  the  acts  of  as- 
sembly allowing  and  giving  the  defendant  the  value  of 
the  improvements  made  upon  the  land,  in  an  action  of 
ejectment,  or  by  suit  for  tlie  same,  were  unconstitutional 
and  void. 

And  in  the  case  of  Hardin  vs.  OoodleU^  3  Yer. 
41,  it  was  held,  ^Hhat  it  was  only  for  the  public  use 
that  the  State   was    authori2sed  to   exercise   the  right  of 
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eminent   domam,    and   that   the   State  had  no    right  to 
take  one  man's  property  and  give  it  to  another  for  the 
erection  of  a    saw    mill    and    paper    mill,    these   being 
wholly  for  the  nse  of  a  private  individual.      Under  the 
above  danse  of  the  Oonstitntion,  as  explained  by  tiieee 
decisions,  a  citiien's  propeity   or  his   partioolar   services 
can  be  demanded  for  ptMic  puvpoMS    only,  and  when* 
so  demanded,  he  is  enfeitlBd  to  ftM  compensatioa  there- 
for.    Now,    sir,   what   does  the  charter  of  the  plaintiff 
seek   to  do;  it  seeks  •  to    make  the  defendant  perform  a 
partienlar  service,  which,  as  a  citizen,  he  is  not  bound 
to  perform^  and  which  constitnites  no  part  <^  his  general 
dnty;,  as  sheriff,  and  it  seeks  to  make  him  perform  these 
services  for  private  porposes,  nnder  heavy  penalties,  wifli- 
ont   any    compensation  at  all.     Why,  sir,   when  in  the 
regular  line   of  his  duty,  as  sheriff,  he  is  not  bound  to 
act  without   pay — he  is  entitled   to  be    paid   for  all  his 
services.    It    is   no  part  of  the   sherifTs  duty   to  know 
the  charter   of    every    corporation   in  his  county,  he  is 
not  one  of   the   corporators,  it  is  the   duty  of  corpora- 
tions  to    hold  their    own  elections,  and  if  it  is  a  duty 
outside  of  the    general  duties  of  the  sheriff,  and   which 
he  can  be  made  to  perform,    by  special  act  of   the  as- 
sembly only,  and  this  is  the  only  way  he  can  be  com- 
pelled to  perform  it,  if  at  ii9,  then  the  legislature  would 
have  the  same  right  to  order  me  to  hold  the  election, 
or  to  order  the  re^ster   or    county  derk,  or  any  other 
citizen  to  do  it. 

The  sheriff  and.  the  register  would  stimd  on  equal 
ground;  to  hold  tiie  plaintiff's  dection  would  be  tiie 
duty  of  neither,  and  if  the  legisktore  undertakes  to 
make  it  the  duty  of  eith^,  th^  must  look  to  the  con- 
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Btitation  and  see  that  their  act  is  the  law  of  the  land. 

Now,  let  US  examine   if    this   part  of  the  plaintiff's 
charter  is  the  law  of  the  land. 

What  is  the  law  of  the  land:  It  was  decided  in 
the  cases  of  Vamandt  vs.  Waddle^  2  Yer.,  260,  and 
Wally^s  heirs  vs.  Kennedy ^  2  Yer.,  664;  and  the  Bank 
vs.  Cooper^s  securities^  2  Yer.,  699,  that  the  phrase 
^^Icm  of  the  land^  means  a  general  and  public  law, 
equally  binding  upon  every  member  of  the  community." 
And  in  the  case  of  Shepard  vs.  Johnson^  2  Humph., 
286,  it  is  held,  that  '' whether  a  statute  is  the  law  of  the 
land  within  the  meaning  of  the  8th  sec.  of  the  bill  of 
rights,  always  depends  upon  two  propositions.  1st,  diat 
the  legislature  had  power  to  pass  it.  2nd,  that  it  is 
a  general  and  public  law,  equally  binding  upon  eveiy 
member  of  the  community.  In  the  case  of  The  State 
vs.  Bt^j  3  Humph.,  491,  it  is  said  that  a  law  of  the 
land  is  a  rule  alike  embracing  and  equally  affecting  all 
persons  in  general,  or  all  persons  who  exist,  or  may 
come  into  the  like  state  of  circumstances."  And  it  is 
further  said  by  the  court,  that  ^'a  partial  law,  on  the 
contrary,  embraces  only  a  portion  of  those  persons  who 
exist  in  the  same  State,  and  are  surrounded  by  like 
circumstances,"  and  the  argument  of  the  court  is  conclu- 
sive against  the  constitutionality  of  the  plaintiff's  charter 
in  the  present  case.  The  case  of  The  State  vs.  Buddy 
and  the  present  case,  are  precisely  analagous. 

The  charter  of  the  Union  Bank  contained  a  clause, 
making  it  a  felony  for  any  of  its  officers^  agents  or 
servants  to  embezzle  any  of  its  funds,  or  make  fidse 
entrys,  &c.,  and  under  this  section,  Budd,  a  clerk  in 
the  bank,    was    indicted   for   embezzlement  and  making 
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&lse  entrys,  and  it  was  argued  for  the  State,  that  this 
elauBe  wbb  the  law  of  the  land,  and  did  embrace  all 
personB  that  were  in,  or  could  come  in  like  dieom- 
Btances,  that  is,  all  persons  who  were  then,  or  might 
thereafter  be  oflScers,  agents  or  servants  of  the  ^' Union 
Bank;"  bnt  the  conrt  reject  the  argoment,  and  say,  to 
make  the  danse  valid,  it  shoxdd  have  extended  to  all 
liie  officers,  agents  and  servants  of  all  the  banks  in  the 
State.  They  say,  that  the  legislatmre  had  just  as  much 
power  to  pass  a  law  against  the  derk  or  agent  of  any 
particular  merchant  in  Nashville. 

The  conrt  say,  that  a  law  conld  not  be  passed  to 
make  the  roister  of  the  Western  District  liable  for 
acts  of  non-feasance  or  nud-feaaance^  without  embracing 
the  registers  of  Middle  Tennessee  and  East  Tennessee, 
because  the  law  would  not  be  uniform,  and  still  it 
would  embrace  all  the  registers  of  West  Tennessee. 

Now,  sir,  to  apply  these '  principles  to  the  case  be- 
fore us,  I  admit  that  a  general  law,  applying  to  all  the 
sheriff  in  the  State,  and  inflicting  a  penalty  of  $50 
upon  any  of  them  for  failing  to  hold  elections  for  cor- 
porations in  their  respective  counties,  where  the  duty  was 
enjoined  by  their  respective  charters,  would  be  valid,  by 
paying  the  sheriff  for  his  labor,  but  to  single  out  the 
sheriff  of  De  Kalb  county  and  make  him  liable,  when 
no  other  sheriff  in  the  State  is  required  to  perform  like 
service,  is  a  nullify.  The  objection  to  the  law  is  its 
local  bearing  and  want  of  universality,  and  whether  it 
is  directed  against  the  derk  of  a  particular  bank  for 
making  a  fiilse  entiy,  or  the  sheriff  ol  a  particular  coun- 
ty for  failing  to  hold  a  particular  election,  the  princi- 
ple is  the  BsgaoBj  and  is  equally  &tal  to  the  law. 
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And  the  oonrt  *  say,  in  the  oaee  of  Bndd,  that  the 
principle  is  preciBelj  the  same  in  eiyil  and  in  ciimixnl 
caseB* 

Ent  I  fnrther  ineist,  &at  the  penalty  in  the  plaintiff'a 
chaarter  has  been  dearly  repealed  by  im^ioation.  This 
oonrt  had  decided,  in  3  Hnmph.,  522;  and  10  Terg., 
218,  that  an  election  for  corporate  officers  not  held 
npon  the  day  specified  in  the  charter,  was  void;  Id 
oonseqaenoe  of  which,  the  penalty  was  yoAt  in  the  plain- 
tiff's charter,  to  force  the  sheriff  to  hold  the  eledi<m 
on  the  charter-day,  to  prevent  a  anspension  aS  the  ao^ 
tive  powers  of  tiiie  c<»rporation.  But  to  change  the  law 
in  this  respect,  and  to  remedy  the  evils  likely  to  oc- 
cur by  fiEkilnre  to  hold  corporation  electioDS  upon  tho 
chartei^day,  the  legislatore  dedared  that  all  electionB  held 
for  c(M:porate  officers  on  any  day,  should  be  as  good  and 
valid,  as  if  held  w^ofa  the  charter-day,  &c.,  and  thereby 
removed  the  cause  and  evil  Intended  to  be  goarded 
against  by  the  penalty  in  the  plaintiff's  charter,  and 
the  reason  for  tiie  penalty  ceasing  to  exist,  the  penalty 
must  also  cease. 

IMs  court  decided  in  the  case  of  JSmith  vs.  ERclk- 
man^e  Jievrey  Cooke,  830,  (Meigs'  Digest,  1820,  sec.  2,) 
that  ^^if  the  provisions  of  a  subsequent  statute  are  com- 
mensurate with  the  evils  redressed  ;by  the  former,  it 
operates  as  an  entire  repeal,  otherwise,  it  is  a  repeal 
pro  tantoP  See  dlso,  DioJcereon  vs.  Bogersy  1  Humi, 
182.      Also,  4  Hum.,  69. 

CABurmEBS,  J.,  delivered  the  opinion  of  the  court* 

This  action  was  brought  to  recover  a  penalty  of  $60 
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firom  the  defendant,  for  fiulnre  to  bold  an  election  for 
officers  of  the  corporation  of  Alexandria,  on  the  second 
Monday  of  Febmaiy,  1862,  as  required  by  the  diarter 
of  said  town. 

A  recovery  was  had  before  the  justice  of  the  peace, 
but  on  appeal  to  the  drcoit  court,  the  {daintiff  fiuled 
upon  the  ground,  that  the  judge  charged  that  the  pro- 
vision in  the  charter,  by  which  the  penalty  was  cre- 
ated, had  been  repealed  by  the  act  of  1849-50,  ch.  17, 
§16. 

The  act  of  1847'-8,  ch.  Ill,  §  10,  makes  it  the  duty 
of  the  sheriff  of  DeKalb  county  to  hold  the  election 
for  town  officers,  aldermen,  &c.,  on  the  second  Monday 
of  February,  of  each  and  every  year,  and  "f<»  fidlure 
to  hold  said  election,  or  causing  the  same  to  be  done, 
said  sheriff  shall  forfeit  and  pay  the  sum  of  fifty  dol- 
lars, to  be  recovered  by  action  of  debt,  before  any  jus- 
tice of  the  peace  for  DeEalb  county,  in  the  name  of 
the  mayor  and  aldermen,  for  the  use  of  said  corpora- 
tion of  Alexandria." 

In  1849-50  a  general  act  was  passed,  providing  for 
holding  the  election  for  officers  of  town  corporations  at 
any  other  times  than  those  prescribed  in  the  charters,  if 
omitted  for  any  cause,  to  be  held  on  the  charter  days, 
and  giving  validity  to  such  elections.  The  argument 
made  is,  that  the  reason  and  cause  of  the  penalty,  in 
the  act  of  1848  was,  that  if  the  officers  were  not  elect- 
ed on  the  day  designated  by  the  charter,  no  subsequent 
election  would  be  valid,  and  that  as  this  difficulty  was 
removed  by  the  act  of  1850,  it  was  an  implied  repeal 
of  the  penalty.  And  so  the  law  was  charged  by  the 
circnit  judge.     We  cannot  concur   in  this  reasoning  or 


120  NASHVILLE: 


Mayor  and  Aldermen  of  Alexandria  m.  J.  L.  Dearmon. 

condusion.  The  two  acts  can  well  stand  together,  they 
are  perfectly  consistent  with  each  other. 

It  is  no  sufficient  argonxent  in  &yor  of  an  implied 
repeal  of  an  act  of  the  legislature,  that  some  of  the 
evils  provided  against  are  subsequently  removed. 

The  penalty  is  for  a  &ilure  of  duty  in  a  public  of- 
ficer. Some  of  the  consequences  of  that  neglect  to  the 
injury  of  the  public,  are  removed  by  a  subsequent  act, 
but  the  duty  still  remains,  as  well  as  the  prescribed 
penalty  for  neglect.  Cooke  338.  But  the  act  of  1835, 
ch.  49,  Car.  &  Nich.  277,  is  of  the  same  purport  as 
the  act  of  1860. 

But  upon  another  ground,  assumed  in  argument,  we 
think  the  judgment  below  must  be  sustained. 

The  clause  in  the  act  of  1847-8,  upon  which  this 
action  is  founded,  is  not  "the  law  of  the  land,"  and 
therefore  cannot  be  enforced  without  an  infraction  of  the 
constitutional  rights  of  the  defendant. 

The  principles  settled  in  the  case  of  Budd  vs.  The 
StaUy*  8  Hump.  490,  are,  as  we  think,  conclusive  in  their 


*Non.— The  defendant,  Bndd,  was  indicted  in  the  circiiit  court  of  DaTid- 
Bon  county,  in  the  year  1841,  for  making  a  fidse  entry  as  one  of  the  clerka 
of  the  Union  Bank  of  Tennessee.  He  was  tried  and  convicted  of  the 
charge.  The  Union  Bank  was  Incorporated  m  1882.  By  §22  of  the  ad 
of  incorporation,  **  if  the  cashier  or  any  other  of  the  officers,  agents  or 
servants  of  said  corporation,  shall  embezzle,  and  without  authority  from  the 
president  and  directors  of  said  bank,  appropriate  any  of  the  fimds  of  said 
corporation  to  his  own  use,  with  intent  to  cheat  and  defraud  the  president 
and  directors  and  company  of  said  bank,  or  shall  fail  to  make  correct  en- 
tries, or  shall  make  false  entries  upon  the  books  of  said  bank,  with  intent 
to  defraud  said  bank,  or  any  other  person  whatBoever, — said  officers,  agent 
or  servant  of  said  bank,  shall  be  held  and  deemed  guilty  of  felony,  and 
shall  upon  conviction  thereof  be  sentenced  to  confinement  in  the  jafl  and 
penitentnry  of  this  State,  for  a  period  of  not  less  than  five,  nor  more  thaa 
twenty-one  years." 
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application  to  this  case.  This  case  is  based  upon  sec.  8, 
in  article  1,  of  onr  constitution,  which  is  in  these  words : 

^^That  no  freeman  shall  be  taken,  or  imprisoned,  or 
disseized  of  his  freehold,  liberties  or  privileges,  or  out- 
lawed or  exiled,  or  in  any  manner  destroyed  or  depriv- 
ed of  his  life,  liberty  or  property,  but  by  the  judgment 
of  his  peers  or  the  law  of  the  land." 

The  meaning  of  the  phrase  "Zaw  cf  the  land^^  is 
so  fnUy  expounded  in  the  case  above  cited,  and  the 
previous  cases  of  Vansant  vs.  WadMt^  and  WaXle^B 
heirs    vs.    Kennedy^    and    the  Bank  of  the   State   vs. 


Upon  this  section  the  defendant  was  indicted.  At  the  March  term,  1 842,  of  the 
criminal  court  of  Davidson,  to  which  the  canse  had  been  transferred,  he  was 
put  upon  his  trial  before  Turner,  Judge,  and  a  verdict  of  guflty  was  ren- 
dered against  him  and  judgment  rendered  thereon.  The  court  refused  him 
a  new  trial  and  he  appealed  in  error  to  this  court  In  this  coQrt  the  judg- 
ment was  arrested  and  the  defendant  discharged. 

The  learned  Judge,  Reese,  who  pronounced  the  opinion  of  the  court,  after 
disposing  of  the  other  questions  inyolyed  in  the  case,  as  to  the  mam  ques- 
tion discussed  at  the  bar  whether  or  not  §22  of  said  act  of  incorporation 
was  a  '*  law  of  the  land  '*  in  the  sense  of  the  constitution,  proceeded  thus : 
"  But  a  grayer  and  weightier  question  exists.  That  question  is,  whether,  in 
reference  to  our  bill  of  rights,  §22  of  the  act  referred  to,  can  be  regarded 
and  enforced  as  the  kiw  of  the  land.  And  it  may  be  remarked  as  prelimi- 
nary to  this  investigation,  that  it  has  not  been  contended  here  on  the  part 
of  the  State,  that  any  argument  in  fayor  of  the  validity  of  the  section  in 
question,  can  be  founded  upon  the  connection  in  which  it  exists,  as  part 
of  a  law  granting  a  charter  to  the  Union  Bank ;  in  other  words,  that  it  is 
not  to  be  regarded  as  part  of  the  contract  between  the  State  and  that  cor- 
poration; and  even  if  so  regarded,  that  it  would  derive  no  additional  validi- 
ty from  that  circumstance.  This  has  been  properly  conceded;  for  surely 
the  State  as  a  contracting  party  would  have  no  greater  right  to  create  the 
felony  in  question,  in  reference  to  the  officers  of  the  Union  Bank,  than  It 
would  possess  independently  of  such  attitude.  The  section  then  is  to  be  re- 
garded as  if  it  stood  alone ;  and  as  if^  aloof  from  all  connection  with  the 
charter  of  the  Union  Bank,  it  had  been  a  statute  of  one  section,  enacted 
after  that  institution  had  fliU  corporate  existence,  with  a  view  to  make 
the  felony  in  question,  affecting  the  officers,  agents  and  servants  of  that  in- 
stitntion.     It  is  an  act  then  creating  a  new  felony  in  rekitioB  to  the  officers^ 
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Cooper^  2  Yerg.  654,  560,  699,  Officers  vb.  Toungj 
6  Yerg.  880,  that  it  would  be  unneceBsary  now  to 
dwell  upon  that  subject,  as  no  additional  light  can  be 
shed  upon  it.  Nothing  is  left  to  be  done  but  to  apply 
the  principles  so  well  settled  to  new  cases  as  they  may 
arise  before  us. 

The  ''law  of  the  land^^^  then,  in  the  sense  of  the 
constitution  and  in  reference  to  the  acts  of  the  legisla- 
ture, is  an  act  which  extends  to  and  embraces  all  per- 
sons who  are  or  may  come  into  the  like  situation  and 
circumstances. 


agents  and  flerrants  of  the  Union  Bank,  and  them  only.  Is  this  a  law  of  the 
land  10  the  sense  of  our  bill  of  rights?  Law,  to  use  the  definition  of  Hr. 
Justice  Blackstone,  a  little  modified  to  suit  the  genius  of  our  institutions,  **ia 
a  rule  of  civil  conduct  prescribed  by  the  law  making  power  ot  the  State, 
commanding  what  is  right,  or  prohibiting  what  is  wrong.'^  This  then  is  a 
rule  of  conduct  prescribed  by  the  legislature,  and  directed  to  the  ofiicors, 
agents  and  servants  of  the  Union  Bank,  prohibiting  them  from  doing  what  is 
wrong.  What  is  the  Union  Bank?  It  is  a  legal  person  having  capacity  to 
sue  and  be  sued,  to  own  property  and  to  employ  agents  and  servants.  This 
then  is  a  rule  mandatory  to  the  servants  and  agents  of  this  legal  person.  It 
expends  all  its  force  upon  them.  The  mere  statement  of  the  question,  it 
seems  to  us  goes  far  towards  superseding  the  necessity  of  elaborate  reason- 
ing  on  the  subject  Not  indeed,  upon  the  ground  that  the  oflScers,  agents 
and  servants  of  this  legal  person,  the  bank,  are  more  or  less  numerous,  but 
because,  the  officers,  agents  and  servants  of  this  person  only,  and  not  of  any 
other  persons,  are  comprehended  or  affected.  If  the  felony  were  enacted 
with  regard  to  the  clerks,  agents  or  servants  of  a  merchant,  to  deter  them 
from  embezzlement  or  false  entries,  would  it  be  imagined  for  a  moment  that 
it  would  be  regarded  as  a  **  law  of  the  land,"  and  consistent  with  the  bill  ol 
rights?  It  Is  believed  none  would  so  contend.  And  why  not?  Simply  be- 
cause a  law  of  the  land,  is  a  rule  alike  embracing  and  equally  affecting  all 
persons  in  general,  or  all  persons  who  exist,  or  may  come,  into  the  like 
state  and  circumstances.  A  partial  law  on  the  contrary  only  embraces  a 
portion  of  those  persons  who  exist  in  the  same  State,  and  are  surrounded 
by  like  circumstances.  If  peculiar  felonies  affecting  all  the  people,  or 
certidn  public  officers  of  East  Tennessee,  only,  were  held  to  be  the  law  of 
land,  it  would  be  difficult  to  say  for  what  object  that  clause  was  inserted 
in  the  bill  of  rights.     One  of  its  objects  has  been  stated  in  various  adjudi- 
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There  are  more  than  seventj  sherifEs  in  the  State. 
This  act  of  assembly  prescribes  a  penalty  against  the 
sheriff  of  DeKalb,  or  "deprives  him  of  his  property" 
for  not  performing  a  certain  dnty.  To  make  this  legis- 
lation the  '^law  of  the  land^^  it  would  have  to  be 
applied  to  all  other  sheriff  in  the  State  of  whom  the 
like   duties  are  required. 

The  act  then  does  not  apply  to  and  affect  all  per* 
sons  or  officers  who  are  or  may  be  in  the  same  sita- 
ation  and  circumstances,  and  is  tfaerefbre  partial  and 
limited  in  its  operation,  and  conseqnentiy  not  the  ^4aw 
of  the  land"    in  the  sense  of  our  constitution. 


cations  in  oar  State,  to  have  been  to  protect  the  feeble  and  obnoxious  from  the  in- 
jury and  iajustice  of  the  strong  and  the  powerfiil,  and  la  general  ta  protect  mi- 
Dorities  from  the  wrongful  action  of  m^oriti^  This  being  its  scope  and 
purpose,  would  it  not  interdict  the  legislature  from  passing  such  an  act  aa 
is  last  above  referred  to,  for  instance,  creating  certain  acts  of  non-feasaniee 
€r  mal'/ensance^  of  the  Register  of  the  Western  District,  although  a  pub* 
lie  officer,  a  felony,  leaving  the  Registers  of  Middle  and  East  Tennessee 
imaffecied  by  it?  Certainly  it  would.  And  why?  Because  the  law  would 
not  treat  simihu-ly  all  who  were  in  like  circumstances;  it  would  therefore 
be  partial,  and  of  course  not  the  law  of  the  land.  At  the  time  of  the  en- 
actment of  this  statute  there  were  other  banks  having  actual  corporate  exiat- 
enoe,  as  we  can  see  from  our  statute  book,  with  like  faculties  and  functions. 
They  were  not  embi»ced ;  other  banks  had  a  potential  ezibtenoe,  that  is,  the 
legSslatare  had  power  to  make  others.  The  act  however  embraces  the  Union 
Bank  and  its  servants  alone,  and  not  all  who  are  or  nuQr  be  in  like  state  and 
circumstances.  If  as  m  Alabama  and  Arkansas,  the  legislative  power  being 
ooBStitiitioaally  expended  by  the  creation  of  one  bank,  a  felony  had  been 
created,  limiting  itself  in  its  terms  to  the  bank  established,  we  do  not  doubt, 
fhat  under  snob  a  bUl  of  ri^ts  as  ours,  such  law  would  be  constitutional 
We  do  not  think  the  law  m  question  partial,  because  merchants'  clerks  or  the 
public  officers  called  clerks  were  not  embraced,  but  because  the  officers, 
agents  and  servants  of  banks  in  general,  perdons  in  like  situation  and  circum- 
itanees  were  not  embraced.  It  matters  not  how  few  the  persons  are,  if  all 
vho  are,  or  may  come  into  the  like  circumstances  and  situations,  be  embraced, 
the  law  is  general  and  not  a  partial  law.  The  principles  here  set  forth  are 
not  new  in  this  State ;  they  are  little  more  than  the  re-annouiceiiient  of  what 
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It  is  no  answer  to  this  objection,  that  the  penalty 
complained  of  is  prescribed  in  a  charter  of  incorpora- 
tion, and  is  for  that  reason  saved  from  the  constitu- 
tional  inhibition. 

This  point  is  referred  to,  discussed  and  decided  in 
the  case  of  Bicdd  vs.  The  State^  before*  cited.  The 
court  there  say,  it  is  to  be  regarded  as  if  it  were  a 
separate   and   distinct   act   of  one   section. 

This  is  a  question  of  interest  and  importance,  but 
it  is  deemed  useless,  if  not  improper,  to  enter  again 
into  its  discussion,  as  it  has  been  exhausted  and  clearly 
settled  by  our  predecessors  in   the  cases   to    which   refer- 


Is  said  in  2  7erg.  260,  654,  569.  4  Terg.  202.  6  Yerg.  820,  and  J(meM  yi. 
Perry^  10  Yerg.  Those  cases,  indeed,  refer  themselves  to  the  operation  of 
partial  laws  upon  eiyil  rights  and  remedies,  while  this  case,  happens  to  be 
the  application  of  our  bill  of  rights. to  a  partial  law  creating  a  felony.  Bat 
the  principles  are  identical,  and  there  is  certainly  no  reason  why  the  proteo- 
tion  intended  to  be  extended  to  individuals  by  the  bill  of  rights,  should  not 
be  as  effective,  where  their  liberty,  as  well  as  their  property,  may  be  ex- 
posed to  the  t)peration8  of  a  partial  law. 

We  are  duly  sensible  of  the  importance  of  the  case  before  ns,  and  of 
the  magnitude  and  value  of  the  interests  involved.  Although  the  bank,  no 
doubt,  mainly  relies  for  its  safety,  upon  the  probity  of  its  officers,  and  the 
amount  of  their  Irands,  and  the  solvency  of  their  sureties,  still  the  fiusts  upon 
this  record  establish,  that  they  need,  also,  the  safe-guards  intended  to  have 
been  thrown  around  them  by  the  penalties  created  in  the  22  §  of  their  char^ 
ter ;  and  we  have  the  satiHfaction  to  believe  that  the  interval  is  a  brief  one, 
which  shall  ehipse  before  those  safe-guards  shall  be  restored  and  mad»  ef- 
fective in  a  manner  consistent  with  the  public  liberty.  As  to  the  co-ordinate 
department,  to  whose  enactment  we  feel  unable  to  give  effect,  we  obeerfaDy 
acknowledge  that  their  intelligence  and  numbers,  the  high  motives  and  sanc- 
tions under  which  they,  too«  act,  impose  upon  us  the  obligation,  when  com- 
paring the  result  of  any  deliberation  of  theirs,  with  the  paramount  law, 
which  governs  us  all,  to  be  well  satisfied,  that  in  declaring  a  sutute  invalid 
and  void,  we  but  obey  the  mandate  of  the  constitution.  But  when  fM>  sat- 
isfied it  requires  but  ordinary  virtue  and  firmness  in  this  court  so  to  pro- 
nounce.   In  this  case,  we  are  thus  satisfied,  and  must  thus  pronounce.** 
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cnce  has  been  made,   and   others   on  the  same   subject. 

The  danse  in  the  constitation,  as  well  as  that  against 
private  and  partial  legislation,  contained  in  the  7th  sec- 
tion of  the  10th  article,  there  is  reason  to  believe  is 
too  much  disregarded  or  overlooked  by  our  legislature, 
and  ought  to  be   more  effectually   guarded. 

The  judiciaiy  must  magnify  and  protect  the  supreme 
law. 

Let  the  judgment  be  affirmed. 


2m  126 

Jacob  Hobn  et  al.  vs.  Wm.  E.  Denton.  i^ ?! 


Judicial  Sillxs.  Chancery  court.  lU  power  to  correct  mistakes  in.  RiglUs 
of  minors  and  femes  covert.  The  laws  authorizing  sales  of  the  lands  of 
deceased  persons  and  tenants  in  common*for  partition  or  diTfaioD,  do  not 
authorize  the  making  of  hazardous  or  speculatiTe  bargains  in  such  sales, 
nothing  is  to  be  sold  but  what  the  parties  own,  and  all  that  they  do  own 
is  to  be  sold  and  paid  £or.  So,  where*  certain  petitioners,  tenants  in  com- 
mon, some  of  whom  were  femes  covert  and  others  minors,  filed  their  pe> 
tition  in  chancery  for  the  sale  of  172  acres  of  land  for  division,  tliat 
being  the  amonnt  they  beUeved  the  tract  contained,  and  it  was  after- 
ward by  a  decree  of  the  court  sold  in  gross  and  not  by  the  acre,  and 
the  sale  confirmed,  but  upon  survey  afler  the  payment  of  the  purcliase 
'  money,  but  before  final  decree,  it  is  ascertained  to  contain  20  acres  more 
than  both  parties  supposed,  a  court  of  chancery  will  compel  the  pur- 
chaser to  pay  for  the  20  acres  at  the  same  rate  per  acre  that  he  paid 
for  the  172  acres  purchased  in  gross.  It  was  the  duty  of  the  master  in 
such  ease  either  to  have  sold  the  land  by  the  acre,  or  to  have  known 
the  number  o(  acres  accurately,  before  venturing  to  sell  in  gross :  it  was 
not  in  legal  contemplation  a  mistake,  but  an  act  of  neglect  on  the  part 
of  the  master,  from  which  a  court  of  equitj  will  relieve. 
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FSOM    WILSON. 


The  complainftntB,  as  the  heirs  of  E.  P.  Horn,  deo'd, 
filed  their  petition  in  the  chancery  conrt  at  Lebanon,  at. 
its  July  term,.  1845,  for  the  sale  of  two  tracts  of  laad^ 
one  of  whioh  is  described  in  the  petition  as  containing 
"172  acres  or  thereahouts.^^  An  interlocntoiy  order  was 
made  at  the  same  term,  refeiripg  the  case  to  the  clerk 
and  master  to  take  proof  and  report  whether  it  was  to 
the  interest  of  complainants,  some  of  whom  were  then 
minors  and  others  femes  covert^  to  have  the  lands  sold, 
and  as  to  the  value  per  acre  of  the  same.  The  mas- 
ter took  proof  and  reported  to  the  same  term,  that  it 
was  to  the  interest  of  the  parties  to  sell  the  land,  and 
the  proof  taken  shows  that  the  172  acres,  was  worth 
ten  dollars  per  acre,  but  the  master's  report  is  sUent 
on  this  point.  A  decree  was  thereupon  rendered,  di- 
recting a  sale  of  the  two  tracts  of  land,  and  the  mas- 
ter is  directed  to  sell  the  land,  ''in  one  or  more  lots^ 
as  he  may  think  best."  Nothing  is  said  in  the  de- 
cree about  a  minimum  price  per  acre,  or  a  sale  in 
gross.  On  the  2nd  day  'of,  October,  1845,  the  master 
sold  the  lands  at  public  auction,  in  two  lots.  The  de- 
fendant Denton  became  the  purchaser  of  the  173  acre 
tract  in  gross,  at  the  price  of  $1,826  00.  The  master 
r^orted  the  sale  duly,  at  the  January  term,  184^6,  when 
the  same  was  confirmed  without  objection.  The  pur- 
chase was  made  at  one  and  two  years  credit.  At  the 
January  term,  1858,  the  master  reported  the  payment  of 
all  the  purchase  money,  and  that  defendant  Denton  was 
entitled  to  a  decree   of   title;    thereupon    tiie  complidn- 
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ants  filed  their  petition  against  defendant  Benton,  re- 
sisting a  divestiture  and  inyestitnre  of  title,  npon  the 
grounds  that  it  was  understood  on  the  day  of  sale  that 
the  172  acre  tract,  was  sold  by  the  acre,  and  that  npon 
a  survey  being  made,  a  few  months  before  the  filing  of 
the  petition,  it  was  ascertained  that  there  were  192  acres 
in  the  tract,  being  an  excess  of  20  acres,  and  praying  a 
resale  of  the  land,  or  that  the  defendant  be  compelled 
to  pay  for  the  excess  at  the  rate  per  acre^  that  he  had 
paid  for  the  balance.  The  defendant's  answer,  admits 
that  the  tract  contained,  according  to  a  survey  made  at 
his  instance,  about  192  acres;  but  denies  that  it  was  sold 
by  the  acre,  or  that  it  was  understood  that  the  sale  was 
made  by  the  acre,  but  that  the  same  was  sold  in  gross. 
It  se^ns  fi*om  the  proof,  that  the  sale  was  made  in 
gross,  but  that  there  was  an  impression  among  the  bid- 
ders that  a  minimum  price  had  been  fixed  at  ten  dol- 
lars. At  the  time  of  the  filing  of  the  supplemental  pe- 
tition, some  of  the  petitioners  were  still  married  women, 
and  the  minors  had  just  become  of  age.  The  cause 
was  heard  by  Chancellor  Ridley,  at  the  January  term, 
1654,  who  dismissed  the  petition,  and  the  complainants 
appealed. 

W.  L.  Mabtin,   for  the  complainants,  said: 

The  defendant  has  twenty  acres  more  land  than  he 
has  paid  for,  amounting  in  value  at  the  price  bid,  to 
more  than  $200.  Is  it  consistent  with  the  principles 
of  justice  that  he  shall  have  title  to  this  land  without 
being  required  to  pay  for  it.  The  excess  is  more  than 
10  per  cent,  upon  the  purchase.     If  in  a  case  like  this, 
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it  should  tarn  out  that  the  land  were  to  fall  short  of 
the  quantity  sold,  justice  would  require  that  the  amount 
of  the  purchase  money  should  be  reduced  to  the  exact 
quantity  of  land,  for  the  purchaser  ought  not  to  be  re^ 
quired  to  pay  for  that  which  he  does  not  get.  "Jl 
man  ahould  not  have  something  for  nothing. ^^  Many 
of  these  petitioners  were  minors  when  their  land  was 
sold,  and  of  course  could  not  in  person  attend  to  their 
rights. 

It  is  the  peculiar  province  of  a  court  of  equity  to 
correct  mistakes:  and  more  especially  is  it  the  duty  of 
the  court  to  correct  the  mistake  made  in  this  case,  for 
here  all  the  parties  interested  are  already  before  the 
court.  The  petitioners  came  into  the  court  to  have  their 
land  sold,  belieying  that  in  a  court  of  chanceiy  ample 
and  ftdl  justice  would  be  done  them  in  all  things.  They 
were  mistaken  in  reference  to  the  quantity  owned  by 
them.  They  ask  the  court  to  correct  this  mistake,  and 
require  the  purchaser  to  pay  for  all,  and  not  only  a 
part  of  their  land.  It  may  be  said  that  the  petitioners 
waited  too  long  after  the  sale  before  they  filed  their 
supplemental  petition.  This  may  be  answered  by  reply- 
ing that  the  purchaser  did  not  pay  the  whole  of  the 
purchase  money  until  a  short  time  before  the  petition 
was  filed;  and  by  the  ftirther  fact,  that  the  petition  was 
filed  so  soon  as  the  mistake  was  discovered.  Suppose 
it  be  conceded  that  the  confirmation  of  the  clerk  and 
master's  report  fixes  the  rights  of  the  parties  in  refer- 
ence to  the  sale  and  purchase.  StiU  that  would  not 
prevent  the  court  from  correcting  any  mistake  that ^  might 
have  been  made  previous  to  that  time. 

Suppose  the  land  had  been  surveyed  previous  to  the 
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sale,  and  the  Bnrveyor  had  made  a  mistake,  cotQd  not 
the  ooTut,  after  the  conflnnation  of  the  report,  correct 
the  mistake,  whether  it  operated  in  fevor  of  one  party 
or  file  other. 

Jordan   Stokes,    for  the  defendant,  said: 

1.  the  complainants  wotdd  not  be  entitled  to  the 
relief  prayed  for,  if  the  proof  showed  that  the  ajjegar 
tion  in  the  petition  in  reference  to  a  sale  by  the  acre 
was  true.  StMins  vs.  Eddy^  4  Mason's  Rep.  420. 
But  it  is  unnecessary  to  press  this  point,  for  the  proof 
abundantly  shows  that  the  tract  was  sold,  not  by  the 
acre,  but  in  gross,  with  the  distinct  announcement  by 
the  master  at  the  time  he  was  crying  the  bids,  that  he 
^^^old  the  whole  tract  lying  fjoest  of  the  dower^  eup- 
poeed  to  contain  172  acrea^  more  or   less^ 

2.  It  will  be  contended,  (although  no  such  ground 
18  taken  in  the  petition,)  that  the  excess  in  this  case 
is  so  great  that  a  court  of  equity  will  grant  the  relief 
prayed  for  upon  this  &ct  alone.  This  position  can  not 
be  sustained — ^the  principles  governing  courts  of  equity 
in  such  cases,  lead  to  a  different  conclusion.  It  is  well 
settled,  that  where  the  master's  report  in  pases  of  judi- 
cial sales,  is  confirmed  by  the  court,  the  contract  be- 
comes as  binding  and  obligatory  on  the  former  owners 
and  the  purchaser,  as  if  it  were  made  by  individuals; 
and  a  court  of  equity  will  not  cancel  the  sale  or  dis- 
turb the  contract  in  the  one  case  upon  less  grounds 
than  it  Will  require  in  the  other.  2  Danid's  Chan. 
Pract.    1454-6,  1470-1.    2  Swan's  Itep.  490-1.    And  it 

is  equally  as  well  settled,  that  no  such  excess  in  quan- 
10 
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tify,  as  that  existing  in  this  case^  would  authorize  a 
conrt  of  equity  in  cases  of  private  sales  to  set  aside  the 
sale  or  to  charge  the  vendee  with  the  value  of  the  ex- 
cess. ^  1  Story's  Eq.  §  144.  Stehlina  vs.  Eddy^  4 
Mason's  Rep.  420.  9  Paige's  Rep.  IQ?.  3  Terg.  Rep. 
74.      15  John.  Rep.  473. 

S.  The  lapse  of  time  ought  to  enter  into  the  con- 
sideration of  the  equity  set  up  in  the  petition,  and  so 
should  the  fact,  that  all  the  persons  interested  were  of 
age  S(Hne  time  before  any  objection  was  made.  It 
would  be  unjust  to  cancel  or  set  asid^  the  sale,  for  de- 
fendant may  have  greafly  improved  the  land ;  it  would 
be  equally  unjust  to  charge  him  for  the  excess  at  the 
price  per  acre  given  for  the  balance,  for  the  open  land 
and  improvements  may  have  induced  defejndant  to  give 
the  price  be  did. 

We  ask  of  the  court  a  careful  examination  of  the 
ease  of  StebUna  vs.  Eddy^  4  Mason's  Rep.  420,  and  2 
Daniel's  Ghan.  Prac.  1454-6,  1470-1,  and  the  cases 
cited. 

E.  H.  Ewma,  special  J.,  delivered  the  opinion  of 
the  court 

In  1845,  the  heirs  of  one  Horn  filed  their  petition 
iki  the  chancery  eourt  at  Lebanon,  for  the  sale  of  two 
tracts  of  land,  of  which  they  were  tenants  in  common. 
The  object  of  the  sale  was  partition.  One  of  the  tracts 
of  land,  and  the  one  about  which  the  controversy  in  this 
case  arises,  is  described  in  the  petition  sds  ^^  about  172 
acres,"  and  as  the  remainder  of  the  tract  on  which  the 
ancestor  of  petitioners  died,  after  deducting  the  widow'a 
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dower,  of  124  acres.  Upon  heariag  the  petition,  the 
QBual  relerenoe  was  made  to  the  master  to  report  as 
to  the  propriety  of  the  sale,  and  also  to  take  proof  and 
zepcort  the  valne  of  the  land  per  acre.  The  master  did 
take  proof  as  to  the  valne  of  the  land,  and  reported 
that  a  sale  would  be  proper,  bnt  did  not  report  as  to 
the  valne  of  the  land.  The  proof  made  (he  land  worth 
ten  dollars  an  acre,  on  a  credit  of  one  and  two  years. 
A  sale  was  ordered  and  (he  land  sdd  by  the  master 
in  1845.  At  this  6^  the  defendant  Denton  became 
the  purchaser  of  the  172  acre  tract  of  land  at  $1,826, 
and  executed  his  notes  for  the  purchase  money  at  one 
and  two  years.  At  the  January  term,  1846,  of  said 
court,  the  sale  was  oonfirmed  without  objection. 

The  defendant  paid  the  purchase  money  slo\^ly,  and 
did  not  make  his  last  paym^oit  until  January,  1852. 
Soon  after  he  had  made  his  last  payment,  defendant, 
with  a  view  to  a  final  decree,  had  the  land  surveyed, 
when  it  was  discovered  that  the  tract  of  land  contained 
really  191^  acres,  or  19^  acres  more  than  172  acres, 
the  supposed  quantity.  Upon  this  discovery,  and  before 
any  final  decree  divesting  tide,  the  heirs  of  Horn  filed 
their  supplemental  petition  to  have  pay  for  this  addi- 
tional 19^  acres  of  land,  or  to  set  asida  the  sale  at 
Denton's    option. 

This  supplemental  petition  alleges  that  the  sale  was 
by  the  acre,  and  that  there  was  a  mistake  as  to  tho 
quantity  of  land  by  both  parties;  that  some  of  the  pe- 
titioners were  minors  and  some  married  women  at  the 
sale,  and  that  the  minors  continued  such  until  very 
shortly  before  the  filing  of  the  second  petition.  That 
the  discovery  as  to  the  additional  quantity  of  land  waft 


132  KASHVILLE: 


Jacob  Horn  9t  <U.  ««.  Wm.  E.  Denton. 


not  made  nntil  Denton^s  marej  in  1852.  Denton  an- 
swers this  supplemental  petition,  and  denies  that  fiie  sale 
was  by  the  acre,  and  insists  liiat  it  was  a  sale  in 
gross,  and  &a,t  the  master  in  h(A  sold  it,  as  more 
or  less.  Proof  teas  taken  under  this  seeond  petition, 
and  it  appeared  that  the  sale  was  not  by  the  acre, 
though  there  seems  to  have  been  an  impression  among 
bidders  that  ten  dollars  an  acre  was  tiie  minimum  price 
fixed  by  the  decree.  Some  .of  the  petitioners  were  mi- 
nors and  some  married  women  at  the  date  of  the  sale. 
The  minors  became  adult  but  a  short  time  before  fiie 
filing  of  the  second  petition,  and  the  married  women 
continue  in  that  state  still.  The  chancellor  dismissed 
the  supplemental  petition  and  decreed  the  land  to  de- 
fendant. 

It  is  urged  before  this  court  for  petitioners,  that 
there,  was  a  mistake  as  to  the  quantity  of  the  land  and 
that  such  a  mistake  can  be  corrected,  either  before  or 
after  the  confirmation  of  the  sale,  if  the  application  be 
made  before  final  decree  divesting  title.  On  the  other 
hand,  it  is  argued  that  there  was  no  mistake;  that  it 
was  a  sale  where  the  purchaser  as  well  as  the  vendor, 
not  knowing  the  exact  quantity  of  land,  chose  to  take 
the  risk.  And  it  is  further  said  for  the  purchaser, 
that  if  reKef  could  have  been  given  at  all,  it  must 
have  been  upon  application  made  before  the  confirma- 
tion of  the  sale. 

That  jndicial  sales  after  confirmation  can  be  impeach- 
ed only  upon  the  same  grounds  as  private  sales:  and 
finally,  that  in  this  case  acquiescence  fi*om  length  of 
time,  is  to  be  added  to  other  reasons  against  disturb- 
ing the  sale. 


r 
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The  anliboritieft  cited  to  sustain  the  poeition  of  de- 
feadant  have  l>eea  examined  by  the  eoiurt,  and  they  cer- 
tainly do  HQ9tain  the  poBition,  that  where  a  private 
sale  of  land  is  made  in  groBa  and  not  by  the  apsre,  a 
aubaequent  di«covery  that  both  partiea  were  miataken  in 
their  opiiu<ma  will  not  avail  to  set  aside  the  contract, 
unless  ^  mistake  waa  very  gross.  Jn  anch  a  case  in* 
deed  mistake  is  not  predicabto  of  the  oontraet.  for  the 
parties  agree  to  risk  thefar  jndgments  an  to  price  and 
quantify  of  land.  A  very  gross  mistake  mijj^t  ennce 
snoh  vn^\  of  jndgments  as  to  let  in  a  oonrt  of  ehan- 
eeiy  on  another  ground.  The  aniboritieB  referred  to, 
also,  place  jndicii^  sales  after  confirm^itioii,  under  very 
much  the  sasoe  mles  aa  to  their  binding  effect  aa  pri- 
vate contraots*  The  diffioolfy  here  is,  however,  that 
this  sale  was  made  for  persons,  some  of  whom  wcare 
not  9ui  juri$;   some  infiants  and  some  married  women. 

No  analogy  can,  thereibre,  be  run,  be^een  this  sale 
and  Ihat  of  a  contract  between  private  individuals.  If 
these  persons  had  been  dealing  j^vatdy,  they  cpnld  not 
have  given  i^  tide  bond  of  any  description  that  would 
have  bound  them,  bnt  eertaiaaly  they  could  not  have 
given  (me  for  their  land  in  gross,  that  would  have  been 
spedfieally  deei;eed  aga^t  them,  wh^re  it  appeared  they 
were  only  to  be  paid  for  179  lucres  a;ad  w^e  to  convey 
191i«  And  ja  not  «  oon&med  sale,  auslogona  to  a 
title  bond  I  In  egoh  case  the  title  is  ^thheld  only  to 
have  the  poichase  money  paid. 

It  may  be  said,  however,  that  the  derk  and  master 
was  the  agent  of  the  petitioners  and  could  bind  them, 
and  that  he  did  bind  them  by  a  sale  of  their  land  in 
jpross  and  not  by  the  acre. 


r^ 
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And  tiiat  it  is  the  veiy  object  of  judicial  sales  of 
tMs  description  to  have  a  representative  who  may  bind 
infants  and  married  women.  To  a  certain  extent,  this 
is  tme.  But  to  what  extent  is  it  true  so  far  as  this 
case  is  concerned?  The  laws,  which  authorize  the  sale 
of  the  lands  of  deceased  persons  and  tenants  in  com- 
mon for  partition  or  division,  do  not  authorize  the  mak- 
ing of  hazardous  or  speculative  bargains  in  such  sales. 
Nothing  is  to  be  sold  but  what  the  parties  own,  and 
an  that  they  do  own,  is  to  be  sold  and  paid  for. 

The  master's  duty  was  either  to  have  sold  the  land 
by  the  acre,  or  to  have  known  the  number  of  acres  ac- 
curately^  and  have  received  bids  for  the  whole  amount. 

He  had  no  authority  to  sell  the  land  as  more  or 
less,  at  any  rate,  unless  this  expression  was  to  embrace 
some  veiy  insignificant  amount,  such  as  might  arise 
from  difference  in  surveys,  Ac.  Utere  was  no  mistake 
in  this  case  really.  There  was  rather  a  neglect  of 
duty  on  the  part  of  the  clerk  and  master,  who,  in- 
stead of  reporting  that  he  had  sold  ^^the  tract  of  172 
acres  for  so  much,"  thereby  assuming  its  quantity,  con^ 
cealed  from  the  chancellor,  that  he  had  not  sold  by  the 
acre.  Had  all  the  petitioners  been  eui  furis^  the  con- 
firmation of  the  report,  and  acquiescenee  under  it,  might 
have  been  construed  into  an  assent  by  the  pethioners 
to  the  action  of  the  master,  which  would  have  bound 
them.  These  considerations  can  have  no  effect  against 
the  minors  and  married  women.  The  best  that  can  be 
done  for  the  defendant  under  the  circumstances,  is  to 
allow  him  to  pay  for  the  surplus  of  19^  acres  of  land, 
at  the  same  rate  at  which  he  paid  for  the  172  acres, 
with  interest  on   one-half  afber    one  year,    and    on    the 
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other  half  after  two   years  from  the  date  of  ihe  sale. 

The  decree  of  the  chancdlor  Vill  be  reversed,  and  a 
decree  be  entered  in  accordance  mih  this  opinion, 
vesting  defendant  with  the  tifle  to  the  whole  of  the 
land,  subject  to  a  ]ien  for  the  price  of  the  19^  acres 
and  interest,  which  mnst  be  paid  before  the  next  session 
of  this  conrt. 

The  costs  to  be  divided. 


JoHK  L.  CooFEB,  AinCr  vs.  Notlet  Maddox  et  <d, 

HusBAHD  AXD  wm.  RighU  of  the  next  of  Jcin  to  tnfis  aequintiotu  during 
Meparatwn,  Aet  of  1825,  «A.  10,  §  I.  J^BjxmnML  The  act  of  1825,  di. 
10,  S  1,  aninUg  and  deatroja  Ihe  marital  rights  of  the  hnaband,  orer 
the  acqnlBitionfl  of  the  wife  daring  the  separation  contemplated  by  said 
aet,  as  «6mpletelf,  during  tiie  confinaance  of  sach  eeparalion,  as  would 
have  been  the  ease  had  the  vinculum  of  the  marriage  been  legalljr 
severed  before  sach  acquisitions  were  made.  In  the  event  the  wife  die 
Intestate  during  each  separation,  and  no  reunion  as  contemplated  in  said 
Ad^  intervene  between  such  separation  and  her  death— 4he  husband  ac- 
quires no  right  of  succession  to  said  acquisitions  of  the  wife,  but  tfaej  go 
to  the  next  of  kin  as  dlstrftateee  of  said  wife. 


IBOM    BtTTHBBFOBD. 


This  was  a  bill  of  interpleader,  ffled  by  the  com- 
plainant as  administrator  of  Sarah  Maddox,  dec'd,  in 
ehancery  at  Mnrfreesboro',  seeking  the  direction  and 
connsel  of  the  court  in  the    distribntion  of  her  estate. 
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The  intestate  -wm  tlie  wife  of  Notlej  Maddex,  to  whom 
she  was  inairied  in  the  year  1885.  In  &e  year  1837^ 
she  was  compelled  to  separate  herself  firom  her  hxi&1)and^ 
and  seek  shelter  and  sai^art  elsewhere,  in  consequence 
of  his  crael  trefitment  to  her.  Thomas  F.  Maddoz^ 
who  is  made  one  of  the  defendants  to  this  biU|  waa 
the  son,  and  only  issne  of  said  mairiagel  In  1848^ 
the  father  of  Sarah  Maddox  died,  intestate,  in  the  eeim- 
ty  of  Bntherford,  and  his  estate  was  divided  among  hia 
distribntees,  of  which,  &e  intestate,  Sarah  Maddox,  had 
her  share,  ecmsisting  of  personalty  settled  upon  her  to 
her  sole  and  separate  nse,  and  to  the  absolute  ezdnsion 
of  the  marital  right  of  her  husband,  by  a  decree  of  the 
chanceiy  conrt.  In  her  petition  for  this  settlement  of 
her  interest  in  her  father's  estate  upon  her,  a  divorce 
is  not  songht — and  the  decree  of  the  conrt  does  not 
grant  it — but  recognizee  her  right  to  it.  To  this  pro- 
ceeding her  hnsband  and  the  distribntees  of  her  fS^ther'a 
estate  were  madiS  defidodants^  Pming  the  separation, 
which  continued  dming  the  rest  of  her  life,  from  1835 
until  1851,  tibe  intestate  maintained  herself  and  child^ 
Thomas  F.  Maddox,  by  the  labor  of  her  own  bands, 
and  received  no  assistance  whatever  from  her  husband. 
Soon  after  her  death,  in  1881,  the  d^ndant,  Wotley 
Maddox,  came  forward  and  claimed  the  estate  in  virtue 
of  his  marital  rights.  Thomas  F.  Maddox,  as  next  of 
kin,  and  distributee  also,  set  up  his  claim  by  his 
guardian.  This  biS  was  filed  by  tibe  administrator  to 
have  the  ri^ts  of  the  parties  stated  and  tdjoated. 
Ohancellor  Bidley  decreed  in  &vor  of  ^  rights  of  tibe 
husband,  whereupon  Thonoas  F.  Maddox,  by  his  gaai^ 
dian,  iq[>pealed. 
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Edwih  a.  Ei»blB|  for  the  coac^laiiiaxit. 

The  questions  for  the  court  io  dacide,  are: 

1.  What  effect  does  the  act  of  1825,  ^h.  1%  §1, 
0.  and  N.,  833,  have  upon  the  r^hts  of  the  parties) 

3.  The  pnqper  oonstniction  of  the  decree  of  llie 
chancery  court  settlix^  tba  propertji  a^  to  the  marital 
i)ght  of  the  husband. 

Wlxat  is  the  combined  efffct  of  ths  itfatute  and  de- 
cree upon  the  nghts  of  th^  pajrties.t 

The  act  of  1822,  ppovidee  ^^thftk  it  shall  not  be  law^ 
fbl  for  any  officer  to  hvy  an  ezecati0n  upon  any  pror 
perty  which  may  be  acquired  by  ^be  wife  in  any  way, 
when  it  is  not(»riously  known  that  Ae  JiuehaDd.  has 
left  or  abandoned  her,  and  driven  her  away  £rom  hia 
home:  or  where  eb%  has  separated  fipom  him  in  copies 
quence  of  ill  treaisnent,  &o*  Nei^ier  shall  tto  hnsband 
inter£eire  witk,  or  di^K)se  of  the  .sapifu  B|it  in  esse  d^ 
shall  lire  with  him  again^  tha  property  acquired  shall 
not  be  lo^oteeted.     0.  ^  N,  338." 

The  decree  pevpeiually  engobps  the  adauaiatrntofa  ^ 
Thomas  Moore,  md  the  ctork  and  piaster  of  th^  chan* 
eery  court  ftom  paying  o^m  anjr  part  of  ^e  proceed!* 
ef  the  peraoufd  or  r^  estate  to  said  Notle^  M$d6£>x. 
Direeto  Uma  to  dilatiibute  a<id  paytfie  wffko.  to  Sacab 
Maddoz,  to  the  ^ole  and  Iqpfmatft  use  of  bfsrMi^  hw 
hem  wnd  aasi^M  ^oyef^r:  aU  of  which  i»  settied.  and 
•scored  to  the  sola  4nd  Bepaiate  um  ef  the  said  IBaimh* 
her  heirs  and  imiigna  fere^er,  fiee  ^91  the  eoutrol  or 
debta  of  her  husbatid,  JSTotJiegr  Haddox. 

The  fond  in  controrersy  was  ttequired  by  ^  said 
Sarah  Maddos  under  tixe  flkatafaos  of  deacents  and  dittrir 
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bntions,  during  the  time  she  and  her  husband  were  liv- 
ing apart,  in  consequence  of  his  conduct  compelling  her 
to  withdraw  for  her  safety. 

What    operation    does  the    act    of   1826    have    upon 
property  acquired  under  such  circumstances? 

That  no  creditor  of  Notley  Maddox  could  touch  it, 
nor  could  he  interfere  with,  or  dispose  of  it,  unless  in 
the  literal  terms  of  the  act,  the  wife  and  husband  should 
live  together  again.  At  the  time  of  the  separation,  no 
marital  rights  of  the  husband  had  attached,  for  then 
Thomas  Moore,  the  &ther,  was  living.  K  the  husband 
and  wife  had  lived  together  until  the  death  of  the  wife^s 
father,  the  marital  right  of  the  husband,  as  tenant  by 
the  curtesy  of  the  realty,  and  to  reduce  the  personalty 
to  possession,  would  have  attached,  subject,  however,  to 
be  controlled  and  restricted  by  a  court  of  chancery.  But 
here,  at  the  time  of  the  accruing  of  the  estate,  they 
were  living  separate,  and  the  statute  effectually  cut 
off,  and  prevented  the  rights  of  the  husband  firom  at- 
taching at  all  until  the  happening  of  a  contingency, 
(their  living  together,)  that  never  occurred.  The  doc- 
trine that  all  the  estate,  that  was  not  taken  away  by 
settlement,  remains  to  the  husband,  does  not  apply;  for 
the  statute  does  not  propose  to  limit  any  right  that  had 
accrued  to  him;  but  to  prevent  a  prospective,  probable, 
or  possible  right  from  attaching  at  all. 

If  this  view  of  the  statute  be  ccnrect,  then,  no  ma- 
rital right  of  the  husband  existed,  as  to  this  fund  at 
the  death  of  \h%  wife;  and  it  must,  therefore,  pass  un- 
der the  statute  of  distributions  to  the  next  of  kin. 

That  the  husband  is  not  next  of  kin  to  the  wife, 
aad  does  not  in  that  character,  succeed  to  h^  personal 
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estate,  but  takes  the  same,  de  jure  mariU,  has  been 
frequently  decided  ba&  in  England  and  America,  par- 
ticularly in  the  States  of  North  Carolina  and  Tennessee, 
Watt  vs.  Watty  8  Vesey,  246.  Sugg  ts.  2V*on,  2 
Hawks,  480,  and  Zcftue  vs.  Penn^  1  Swan,  451. 

The  principle  held  by  the  coxurts,  Ihat  notwithstand- 
ing  the  statute  of  distributions,  the  husband  is  entitled 
after  the  death  of  the  wife  to  reooyer  her  personal  pro- 
perty; or,  if  yon  will,  to  retain  her  separate  property; 
must  be  found  in  some  ri^t  that  controls  the  statute. 
In  llngland  the  stalute  of  29lih,  Oharles  2d,  preserves 
his  right;  but  we  have  no  such  statute,  and,  therefore, 
it  must  be  referred  to  some  existing  and  established  le- 
gal right  in  tibe  husband  ovemling  any  statutory  dis- 
position of  the  property.  But  heire,  the  act  of  1825, 
has  left  no  subsisting  right,  but  leaves  the  parties  with 
respect  to  this  property,  as  if  the  wife  were  a  /erne  sole. 
It  would  be  difficult  to  conceive  a  subsisting  right  to 
property,  where  the  owner  of  the  right  could  not  inter- 
fere with  or  dispose  ci  it;  where  his  creditors  could 
not  reach  his  interest,  and  where  it  would  not  be  ne- 
cessary to  limit'  the  right  by  a  court  of  chancy  to  se- 
cure her  equity  to  tlie  wife.  Snc^  aa  anomaly,  tiie 
courts  could  not  reoognijBe  in  the  law;  the  very  absurd- 
ity of  the  proposition,  illustrates  ihat  tiiere  was  not  in 
the  husband  at  any  time  an  inherent  right  sufficient  to 
control  the  statute  of  distributions. 

The  case  of  Brovm^s  adm^r.  vs.  Brotcn^s  adafrCr^  6 
Humphreys,  was  a  case  of  contract,  made  in  contempla* 
tion  of  marriage — and  the  princi|de  that'  what .  is  not 
taken  away  by  the  settlement,  remains  to  the  husband, 
might  wi^U  apply.      The  agreement  to  marry,  vesti  tha 
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bnsbaad  (intended)  with  an  ioehoate  right  to  have  tiie 
wiiEa's  property  aa  part  of  the  cooaidemtion  of  his  ccm* 
tract)  which  opnld  not  be  deltetad  wi&out  his  conawt 
upon  the  graond  of  fraud.  The  &ct  that  tb0  hnaband'a 
consent  is  neeeiisacy  to  a  settlem^t  made)  after  ag^ear 
ment  to  niany,  proyea  that  he  has  an  inteireat  of  qome 
chaaraeter^  the  disposition  of  which  leqiured  hia  coiisent. 
Under  the  atatate  of  182S,  &e  hnsl^od  £)riaLta  all  hia 
ri^ts,  leaving  in  hijn  none  oi  the  attrihntea  of  ownor- 
ddp  or  interest  in  the  pvq^rty  aeeroing  to  the  wife. 
The  stattite  waa  psased  to  reoMddy  a  mischief  that  waa 
at  war  wijUh  the  proprietlea  and  sacred  relations  of  li&, 
and  shonld  be  oonstnied  remedially^  to  e(feat  the  object 
To  permit  the  hnaband  to  have  an  intprestt  in  the  estatd| 
would  havi^  the  efG»ot  to  reilieye  him  from  the  bnrdena 
of  duty,  and  to  reward  him  fi>r  hia  dereliction,  fiucb 
a  oonstmetion  of  &e  law  would  defeat  the  policy  of 
the  statute, 

a.  The  terms  of  th0  deeree  settling  tha  pr^^orty, 
extdudea  the  marital  ri^t  of  the  husband  during  the 
lile,  and  after  the  death  of  the  wi&.  Aa  ia  the  case 
of  a  contract^  bond  or  statnte,  it  ia  to  be  oonatroad 
acNK>rding  to  the  apparent  intention  of  the  CQurt»  to  be 
ga&ered  from  the  scope  of  the  record.  From  the  re^ 
oord)  appears  thd  unkmdneas  of  and  the  abandonmeoJ^  by 
the  husband.  That  he  was  dissipated  and  improvid^t, 
and  for  many  years  had  made  no  provision  f<Hr  hia 
Ibmily;  that  tha  wiJEe  never  infc^»ded  to  live  with  him 
again,  and  thia  was  her  estate.  Daring  this  separation 
for  Ii&,  tha  law,  without  the  assistance  of  a  court  of 
ifliancery,  proteoted  her  m  its  enjoyment.  XMd  the  eouit 
nean  simply  to  give  h«c  a  life  estate,  with  remaindw 
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to  Cbe  husbaikdt  Unit  yn^  acoompluhed  st  all  events, 
and  upon  any  eonfltmction)  hy  ttao  fititnte.  It  could  not 
hare  meant  to  do  what  ihe  law  declared  before;  it  most 
have  had  BOme  efficient  a&d  ulterior  ol]jeot;  fi<»ne  in^ 
tentkm  of  making  tilie  exiEiting  proTteians  of  tbe  etatatt 
more  effeetnal  for  the  protection  of  the  wife  and  for  tii« 
pnnishment  of  the  hnsband.  To  have  any  ihrte  at  all, 
the  decree  must  have  been  proepeetive,  its  operation 
commencing  when  the  elfect  of  the  Btatate  ceased,  ^e 
word  "ybr^ar"  in  this  decree,  meanfl  Bom^thiog  more 
than  in  the  caee  of  Brown  vs.  Brcvm.  Unlike  idi 
meaning  in  that  case,  it  denotes  fhe  dmnudon  instead  of 
the  qnaliiy  of  the  estate.  In  view  of  Ibe  law,  as  it 
stood  in  the  statute  book,  it  must  refer  to  the  ezcln- 
sion  of  the  rights  of  the  hnsband,  or  have  had  no  mean* 
ing  at  an.  And  I  conceive  Ae  mle  t»  apply  to  a  de- 
cree as  well  as  to  a  deed,  will  or  statute,  that  every 
wotd,  if  possible,  shall  have  its  force* 

It  is  ftofther,  very  manifest,  fliat  the  words  in  diii 
decree  are  very  different  from  those  employed  in  the 
settlement  discossed  in  Brown  vs.  Brown,^  6  Hnmph*, 
and  Stewart  vs.  Stmbart^  T  JohnSon*s  Ohan.  Eep.  246, 
In  the  first  of  these  cases,  the  words  are  **'To  be'  and 
remain  the  property  of  the  said  Blisabe<ii',  and  subject 
to  her  control  and  disposal  forever."  And  in  Ihe  \aA 
the  woiAb  used  are,  "In  trueft  for  the  fattme  to©  and 
benefit  (of  the  wife)  free  from  tihe  control  (of)  by  the 
husband  or  any  other  person  she  might  marry;  and 
should  reconvey  the  estate  as  She,  with  the  assent  of 
the  husband,  should  nominate.** 

In  neither  of  these  cases,  were  any  words  nsed  ex 
eluding  the  marital  right,  eatcept  such  excltision  «  may 


143  '  NASHVILLE: 


Jolin  L.  Cooper,  admV.  ««.  Notley  Maddox  H  ok 

be  implied  by  &e  creation  of  a  separate  me.  Whilst  in 
the  last,  there  is  a  reoognition  of  some  subsisting  right 
in  the  hnsband,  by  providiiig  for  his  assent  to  a  recon- 
yeyanee.  Bnt  in  the  case  at  bar,  there  are  not  only 
express  esdnding  words,  bnt  a  limitation  to  some  fa- 
ture  persons,  under  the  designation  of  heirs,  for  ''nemo 
est   hwree  eimntisy 

The  word  heirs,  as  used  here  in  reference  to  per- 
sonal property,  is  not  a  technical  word  of  limitation, 
denoting  the  quantity  of  estate  taken  by  the  wife;  but 
must  be  understood  as  synonymous  with  and  denoting 
next  of  kin,  in  which  case  the  husband  would  be  ex- 
cluded. Wa/re  vs.  Sharp^  1  Swan,  497.  Sugg  vs. 
Tyson^  2  Hawks  N.  0.  Rep.,  481,  3  Spence's  Equi- 
ty,   497. 

The  decree  in  this  ease,  is  in  tiie  words  of  the 
settlement  in  Sugg  vs.  Tyson^  recognized  and  acted 
upon  by  this  court  in  Ware  vs.  Sharp.  Li  that  case 
the  conveyance  was  to  the  use  and  behoof  of  Susannah 
Williams,  her  heirs  and  assigns  fi)rever.  The  husband 
survived  the  wife  and  died,  and  the  court  decided  that 
the  marital  right  was  excluded  and  adjudged  the  pro- 
perty to  the  representatives  of  the  wife. 

There  is  one  other  ground  upon  which  this  fimd 
may  be  decreed  to  Thomas  F.  Maddox,  upon  establish- 
ed principles.  The  husband  and  father  had  abandoned 
the  wife  and  child  without  making  provision  for  their 
support.  The  consideration  for  which  the  law  gives 
him  the  wife's  property  is,  their  living  together  and 
m»ntaining  their  children.  If  these  ends  are  defeated 
by  his  bad  conduct,  the  consideration  fails.  The  same 
law  suspends  his  interest  in  the  wife's  property,  and  a 
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court  of  equity  interferes  and  preserves  such  of  the 
wife's  property  as  is  within  its  jnrisdiction  for  her  &m- 
ilj.      1   Boper  on  Husband  and  Wife,  278. 

It  has  been  a  contested  question,  whether  the  chil- 
dren hare  any  substantive  and  independent  right  to  a 
provision  out  of  the  wife's  property  where  she  has  not 
obtained  a  settlement  in  her  life.  Lord  Hardwick 
doubted  the  right;  Lord  ITorthington  decided  against  it; 
Sir  Thomas  Sewell  decreed  it,  and  Sir  William  Orant 
considered  the  weight  of  authority  in  &vor  of  the  right, 
saying  that  ^^  there  was  a  great  deal  of  authority  against 
the  decision  of  Lord  Northington."  Vide,  Atherly  on 
Mairiage  Settlements,  354.  13  Yesey,  6.  Be  that  as  it 
may,  it  is  settled,  that  a  settlement  in  favor  of  the 
wife  is  always  extended  to  the  children.  And  if  the 
wife  obtain  a  decree,  and  dies  before  its  execution,  it 
must  be  executed  in  favor  of  the  children.  Atherly, 
854.      3  Yesey. 

This  case  affords  the  most  stringent  reasons  for  the 
application  and  enforcement  of  these  rules  against  the 
fi^ther  and  in  favor  of  the  child.  Here  is  the  derelic- 
tion' of  conjugal  duty,  the  cruelty  and  abandonment^  the 
fiulure  of  the  consideration,  which  entitled  the  husband 
to  the  wife's  property.  Here  is  the  wife's  decree  lia- 
Ue  to  be  enforced  in  favor  of  the  child,  who  claims 
an  equity  in  purity  and  innocence.  On  the  other  hand, 
the  husband  and  father  comes  under  ill  auspices,  to 
move  the  conscience  of  the  court.  He  drove  the  wife 
from  his  hearth,  and  abandoned  his  chUd.  The  instincts 
of  his  nature  for  these  endearing  ties  were  less  strong 
than  those  of  the  brute.  He  comes,  after  cruelty,  de- 
sertion   and    neglect,    with  their    accumulating   sorrows 
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have  carried  the  wife  to  an  untimely  grave  and  forever 
relieved  him  from  the  burden  of  duty,  to  rejoice  at 
her  death,  as  the  dawn  of  his  fortune,  and  to  prove 
that  the  story  of  Saturn,  devouring  his  ofspritig,  is  no 
longer  a  fable. 

The  fisdthless  husband,  the  unnatural  &ther,  the  pro- 
fligate man,  and  abandoned  citizen,  claims  from  a  court 
of  conscience,  all  that  the  truthful,  honest  and  tender 
husband  and  father  could  demand.  He  expelled  where 
he  had  sworn  to  shelter  ;  tyrannised  where  he  vowed 
to  protect;  abandoned  where  he  had  pledged  to  ding. 
And  forgetftil  of  the  laws,  natural  and  revealed,  he 
soils  the  ermine  of  the  courts  by  asking  that,  which 
should  be  awarded  only  to  fidelity  to  the  obligations 
and  duties  of  life.  To  yield  him  his  demands,  cannot 
be  law,  .because  it  would  be  unjust,  for  where  the  law 
is  supposed  to  work  injustice,  it  is  the  law  misunder- 
stood. 

W.  H.  TVisENEB,  for  the  defendant,  N.  Maddox,  said: 

Whenever  in  such  case  there  is  no  limitation  as  to 
the  personalty  of  the  wife,  disposing  of  it  at  her  death, 
it  goes  to  her  administrator,  and  the  husband,  if  he 
administer,  is  not  bound  to  distribute.  6  Terg.,  44.  3 
Humph.,  628.  6  id.  127.  The  case  of  Hamrico  vs. 
Lair  I  et  al.^  10  Terg.  222,  does  not  conflict  with  this 
doctrine,  but  indeed  sustains  it.  If  any  other  person 
administer,  he  holds  the  estate  in  trust  for  the  hus- 
band, and  must  pay  it  to  him.  6  Terg.,  44.  3  Humph. 
628.    7  Johns.  Ch.  R.,  243,  246. 

There   must  be  something  in  the  settlement  limiting 
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<be  property  ftt  tke  death  of  the  wife,  which  clearly 
indicates  an  intention  to  .exclude  the  marital  rights,  al- 
tc>geifa»9  qr  the  property  will  go  to  the  husband. 
Brofon  m.  Mrawn^  8  Humph,,  127.  10  Yerg.,  2SS. 
For  the  court  cannot  take  "away  the  r%ht  of  the  hus- 
band to  the  })6rBonal  estate  of  the  wife,  when  it  is  not 
taken  away  by  the  settlement,  or  by  the  exercise  of 
die  power  of  appointanent  under  it.  When  the  settle- 
ment makes  so  disposition  of  the  property,  in  the  event 
of  Ihe  wife's  death,  and  pcovides  only  for  her  donmiicm 
over  it  doring  covertare,  the  right  of  the  husband  as 
aurvivor  is  a  fijtod  and  stable  ri^t,  over  which  the 
court  has  no  c<>ntrol,  aad  of  which  he  cannot  be  di- 
vested. The  settlement  cannot  be  extended  by  construc- 
tion beyond  the  just  and  fidr  import  of  its  provisions; 
and  clearly  the  court  cannot  construe  a  settlement  or 
disposition  of  property,  in  violation  of  the  jt^  mariti 
when  none  has  been  made  by  the  party.  7  Johns.  Ch. 
£.,  246.  And  that  when  the  wife's  chases  ih  action^ 
or  other  personal  property,  over  which  shd  has  control 
by  settlement,  is  left  undisposed  of  after  her  death,  the 
husband  who  survives  her,  most  of  course  take  it,  and 
with  M  good  a  right  and  title  in  law,  as  the  heir 
takes  the  undevised  estate  of  the  ancestor.  T  Jc^ins. 
Oh.  B.,  245,    et  seq. 

Indeed,  it  has  been  held,  that  the  descent  of  the 
properly  must  be  broken.  7  Johns.  Ch.  B.,  247.  The 
case  in  Johns.  Gh.  B.  has  been  cited  with  approbation 
hj  this  court,  in  6  Yerg.  44.  10  Yirg.  222.  8  ^ 
Hamph.,  628,  and  6  Humph.,  127.  There  is  nothing 
in  the  case  of  \&^an«  vs.  OiUe^pie^  1  Swan,  128,  con- 
flicting with  thiSy  nor  in  the  case  of  LcfUiB  vs.  IP&m^ 
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of  th0  doctriHQ  'eontenddd  fer. 

Tbiske  18  nofiuiig  ixi  tfte  detteo  settHbg  ffae  prdt>erl)r 
Km  Sorak  Maddox,  exdading  fiie  ImBband'B  mariUl 
rigfati  after  her  defttii,  aor  brdakiag  th^  dMceaft-'^iie 
hmgwagft  IB  to  lieT)  ^^her  fadto  and  awi^dB.''  Then  if 
theve  m  noAdiig  in  tiie  deoee  esdndiiig  Ite  testwad^ 
aftaiJW  rtglito^  does  the  act  df  lasd,  ek  10,  G.  4^  N., 
88S,  pioteeting  <fae  iirife^s  property  wbeti  K^iiig  ai>aa«t 
frdm  her  kosfaaiidy  firoia  }K&ag  feviei  <m  for  Us  debto, 
fiKdado  bia  iS&e  ta  tiie  property  t  Qoarij  not.  den 
it  la  clear  HbBt  ifae  decree  of  tile  ohan^Uor  la  fiiwor 
of  die  bBBband  was  oorreet  and  shoiltd  ba  aSntied. 

McEiifNBY,  J.,  delivered  tiie  opinidn  of  tiie  court* 

Tbis  case  proseots  a  qBestiora  wU^  tarbs  alone  ^ 
on  tbe  oonstroction  <^  the  aet  of  189l(,  ck  KX 

The  state  of  !fiidsa,  upon  which  thb  ^{tteMlob  arisea, 
is  this:  The  ccis3)])ainaiifc'8  inteststa,  £tt»b  Maddox,  i*as 
tha  nife  of  the  dafeadant,  TXoiiej  Maddos.  Hie  mar- 
riage  took  place  in  the  year  1835,  and  in  1887,  said 
Sarah  iras  conpdfed^  hj  reason  olP  flie  tiolMce  a&i 
cmel  treatment  of  her  basband,  to  abandoii  bia  lesi- 
deuce,  ai»d  die  eontbaed  to  Uto  sciMd-ate  and  Apart 
6oin  Uttk  until  h^  death,  whidi  happened  in  a^tptem- 
her,  1861,  leaving  her  haabttid  and  oae  diild^  SSicnua 
^.  Maddos^  the  oaly  iMae  <€  the  marriligey  sarviving 
'her*  The  wi&  sappofted  and  maidtained  heradf  and 
ayid,  from  tibe  sQ>ariition  till  her  daalh,  bgr  her  owa 
asertiona   mi  metas,   mthotit  aid   from   tha  haabaad^ 
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who  wludlj  tiQ|^40tod  to  mhe  atiy  provision  far  either 
of  them. 

In  1848^  fokn  MoOrOi  Ihe  &ther  t>f  said  8fa«h  Mad- 
doiE,  died  kiteBtate,  in  BtitherfMrd  oountyi  leaving  a  eon- 
#id6ratale  ertate,  real  and  p^fsonal,  to  be  diotaibaled 
among  hii  ehildren.  fihortly  afterwaid^i  said  Sazah 
Haddox  ffled  her  hiU  againat  her  hxulMmd  apd  the  other 
diitiibiifteea  and  representatiTeB  of  her  fiaiflier'B  eatate, 
to  have  her  share  tb6re<^  settled  upon  her  to  hw  sep^ 
arate  bb^  to  the  eoMlusion  of  the  hnafaaod's  marital 
rights.  The  hill  aets  forth  all  the  &cls  ia  relation  to 
the  separatum  and  the  caoaea  of  it;  but  no  deeree  for 
A  divoree,  or  Beparalion,  »  sought  In  torms^  The  de* 
cree  in  the  caose  redtos  th^  &ot  of  sepamtion  and  the 
oaoses,  apfsovii^lj,  but  no  dsvoroe  or  separatioQ  is  de- 
creed. Bnt  it  absolately  esdndes  the  marital  rights  at 
the  hnahaad  to  ihe  entire  share  of  the  wife  in  her  de- 
ceased fiith^'s  estate,  sad  aetiled  the  same  npon  the 
wife,  ^Ho  the  ado  and  separate  use  of  tfie  S(Md  Sarah, 
her  heirs  and  assigns  forever." 

The  comi^ainant,  Oooper^  administered  on  the  estate 
of  said  Sarah  Maddra:,  and  reeeived  iato  hia  hands 
about  the  aam  of  $1,900  00  from  the  assets  of  her 
estate.  To  this  fund  opposing  claims  9^  set  np:  on 
the  one  hand,  it  is  daimed  by  the  hnsbittid  in  virtue 
of  his  marital  rights;  land  on  the  other,  by  said 
Thomas  F.  Ikfaddox,  who  deoiea  the  marital  right  of 
the  husband,  and  insists  that  he  is  alone  entitled  to 
the  fimd  as  sole  distributee  of  his  deceased  mother's 
estate.  And  this  bill  is  brought  by  the  adminiafcrator 
to  obtain  the  doreotioii  of  the  court  as  to  which  of  the 
partieB  ia  eoidtled  to  the  fund,  both  being  properly  be- 
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fore  the  court,  and  this  is  the  question  for  onr  deter- 
mination. 

On  common  law  principles  it  is  clear,  that,  upon  the 
state  of  fistcts  here  presented,  liie  administrator  would 
be  considered  as  holding  the  fund  as  trustee  for  the 
husband.  There  is  nothing  in  the  decree  settling  the 
property  on  the  wife  to  her  separate  use,  which  can 
affect  the  rights  of  the  husband  so  fiur  as  respects  the 
question  now  under  consideration.  The  vinoulum  of 
the  marriage  is  not  in  any  respect  affected  by  the  de- 
cree, but  remains  as  before.  In  the  most  liberal  yiew, 
the  decree  can  be  regarded  as  nothing  more  than  a  ju- 
dicial recognition  of  the  right  of  the  wife  to  lire  sep- 
arate from  her  husband.  But  eyen  if  a  separation  had 
been  positively  decreed,  it  would  not,  of  its  own  pro^ 
per  force,  haye  affected  the  husband's  common  law 
right,  through  an  administration  on  her  estate,  to  reduce 
into  possession  for  his  own  twnefit,  such  of  her  choses 
in  (iction  as  had  not  been  reduced  into  possession  dur- 
ing the  coyerture. 

The  question  then  is,  does  the  act  of  1825,  work 
any  change  in  the  relation  of  the  parties  as  respects 
the  wife's  property,  acquired  in  either  of  the  modes 
therein  stated? 

This  statute  (varying  a  little  the  collocation)  pro- 
vides, that  where  the  "husband  has  either  left  and 
abandoned  (his  wife)  or  discharged,  or  drove  her  from 
the  place  of  his  home  and  residence;  or  where  she, 
the  said  wife,  may  have  left  and  separated  herself  firom 
the  home  and  residence  of  her  husband,  and  lives  sep- 
arate from  him  in  consequence  of  receiving  from  him, 
her    said    husband,  personal    abuse,  or    violent    and   ill 
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tareatment ;"  in  either  case,  ^^anj  property  whioh  may 
haye  been  acquired  by  the  labor,  care  and  industry  of 
the  wife;  or  that  she  nuiy  receive  by  descent,  gift  or 
otherwise,"  subsequently  to  such  separation,  shall  not. 
be  subject  to  execution  for  the  husband's  debts 
^^  neither  shcUl  the  hvsbwnd  interf^e  toith^  or  dispoee 
of  the  eameJ*\ 

It  is  declared  in  a  proviso,  ^^that  this  act  is  not 
intended  to  protect,  or  to  secure  to  the  wife,  the  enjoy- 
znent  of  aijy  proper^  which  she  may  have  acquired 
previously  to  the  separation  having  happened  as  afore- 
said;'' but  the  same  shall  renuiin  liable  to  the  pay- 
ment of  the  hnsband's  debts.  And  it  is  declared 
farthermi»re,  that  ^^in  case  she  shall  again  live  with  her 
said  husband,  after  such  separation,  tixen  the  property 
acquired  by  her  as  aforesaid,"  (that  is  acquired  after 
the  separation)  ^^  shall  be  subject  to  his  debts,  and 
shall  not  be  protected  under  the  provisions  of  this  act." 

The  precise  effect  intended  to  be  given  to  this  act, 
is  a  question  of  some  di£Bkndty.  The  act  is  inexplicit 
and  leaves  much  room  for  construction.  K,  however, 
^ect  be  given  to  it  at  all,  it  must  be  held  to  work 
an  important  change,  as  well  in  respect  to  the  stattM 
of  the  wife,  as  her  rights  of  property.  It  places  the 
wife  in  a  new  condition.  It  is  a  legal  authority  to 
her,  without  a  judicial  detoAnination  declaring  a  disso- 
lution of  &e  marriage  tie,  or  even  a  separation  from 
bed  and  board  for  an  indefinite  period;  to  separate  and 
live  apart  from  her  husband;  and  to  acquire  and  hold 
property  independently  of,  and  adversely  to  him.  This 
is  certainly  an  anomalous  condition,  but  y^t  such  a  on^ 
9B  it  was  within  the  legislative  competence  to  create. 
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It  will  be  observed  fhat  the  aet  doea  not  aesnme  la 
displace  the  huBbasd^s  oaaritBl  Tight  whererer  it  may  ac- 
taally  have  attached,  tiiu  it  tnreMly  gnaida  against. 
Its  opevatiim  ia  confined  merely  to  the  exdnsion  el  the 
right  where  it  has  not  yet  vested.  It  pioeeedo  npon 
the  gFonnd,  as  we  suppose,  that  tbe  voltmtaiy  rrann- 
dation  of  all  the  marital  obligations  and  dntiee  en  the 
part  of  the  hneband,  onght  to  be  followed  by  a  ferfei- 
tore,  to  some  extent  at  least,  of  die  eofreapending  ma* 
rital  rights.  And  however  eennter  this  may  be  te  the 
harsh,  not  to  sajy  arbitraiy  and  mynst,  prindples  ef  the 
eosimon  law  governing  the  rights  of  tUs  domestic  re- 
lation, who  will  say  that  it  has  not  a  jnst  foimdation 
in  a  scnnd  and  eidightened  pdicy,  as  well  as  in  the 
dictates  of  natnral  justice. 

The  act  was  intended  to  eSbet  something  more,  on 
tiie  wife's  behalf,  than  an  enlargement  of  her  previons* 
ly  existing  right  in  equity  to  have  her  o^ae$  in  oMi^n 
secured  to  her  separate  nse.  It  c<mtenq>lales  a  more 
vainaUe  and  endtmi^  benefit  tban  the  mere  mMpemion 
ct  the  marital  right  daring  ttie  life  of  the  wife)  Hbe 
design  of  tlie  law  was,  In  our  oi»nion,  to  ezdBde  the 
right  absolutely  and  forev^;  nnlesa  In  tiie  ringle  con* 
tingen(7  provided  fi>r,  that  is,  in  case  she  should  volun- 
tarily resume  bar  former  relation  by  retmmii^  to  live 
with  him;  tiien  of  course  the  right  wouH  attach  i^b 
her  acquisitions  during  the  separation,  in  like  manncF 
as  it  attached  upon  her  personat  property  in  possesdos 
upon  the  marriage.  Such  would  have  been  the  legal 
consequence  ef  a  re-unien,  upon  establiid^  principles^ 
without  the  aid  (^  this  provision;  stiH,  however,  this 
provision  is  important  to  show  the  intention,  that,  in  nc^ 
other  event  should  the  right  attach. 
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If  this  view  of  die  statute  be  correct,  Hiq  wife  most 
be  regarded,  to  this  extent^  as  placed  in  the  condition 
of  a  /erne  sole;  and  ^doi^ed  irUii  thQ  legal  eapapitx 
to  acqniio  and  hM.  pioperlgr^  iritfak  all  the  dominion 
and  incidents  of  ownership,  as  againBt  fiie  husband,  his 
creditors,  and  ajU  other  perspns  i^  die  j^artici^ar  cir- 
comstanees  provided  for.  And  as  a  conseqneoas^  of  tfiis 
constniction  of  the  statute,  its  operation  will  be  to  ex- 
dade  the  husband's  right  of  sttosession,  npon  her  death, 
as  effectnally  as  would  a  decree  dissolving  the  bond  of 
nintrifftonj^  ^  ae^uisilapns  of  the  wife^  aftei^  th^  sep- 
anttoOf  in  S(Ltha:  of  the  modes  recognize^  by  the  siatqte^ 
o^  ^o  mof^  be  4^1auBi^  by  ttie  husband,  after  the  d^ath 
of  the  wife,  Iton  in  li^er  liiGatuoie;  bee^nse,  in  ij^  K^asa 
profided  Ibr  in  tha  ^tatute^  the  mwi^  )%^  ^  M  com;: 
pletely  des||sogred  ai  ii  would  be  bjy  a  decree  ci  ^o-v 
lute  di^ofie^  If  we  9r^  pghl  a^  to  the  roaaon  of  th^ 
Iaw--the  forfeiture  of  the  husband's  rights,  by  reiison 
of  his  w^lft^l  re&sal  to  discharge  tbd  duties  impose^ 
bgr  th^  relf^onr— it  w^^  be  absurd  to  i^duMt  iM)f  climn 
Oik  hii|  p^it  ta  the  property  ^f  t)^e  wife  ^ter  l^  4dath^ 

It  ia  Qbviouf  tb^t  4^th^r  eonsequencea  vowKi  fbUow 
fiom  ibk^  0Qi|9iri|CtiQv^  ^f  the  statute,  ifhich  need  not 
here  be  noticed.  If  they  shall  be  found  to  be  against 
public  poUq^  th»  eoiMflti^e  power  k  in  the  handa  of 
ihe  leg^islature* 

The  result  of  oar  opinion  is,  that  Thomas  F.  Had- 
dox,  as  djstribiBte^  and  ]|ext  of  kin  to  the  deceased 
vife,  is  entiiled  to  the  fiind  in  the  hands  of  the  ad- 
imiittFatot,  and  it  will  bQ  so  dejsr^i^ 


isa  .      :  NASHVnXEr: 


Httcriflon  Bennett  v«.  Beiy.  Arttt, 


Hakbison  BENirartT  w.  Bekj.  Avant. 


1.    Attjlchmeot.     ^e^  of  1*^94,  cA.  1,    §  19,  atkf  184^,  eh,  29,    g  1.      Ad 

ftttadiment  Btodng'  iliat  the  deAndant  is   about  to   otemMid^    doe»  not 

Ellege  Bufficient  canse  for  the  issnaDce  of  that  imL 
2. .  Intiiipbitatiok.     Abscond.     To    abscond  in  a  legal  eense,  means  to 

hide,  conceal  or  absent  oneselT  dandestmel^,  with  the  ^tteift  to  aroid 

legal  pivceflf. 


FBOM   DBKALB. 


The  plaintiff  in  error  was  defendant  in  an  action  off  \ 

debt  instituted  by  the  defendant  in  error  against  binr 
by  attachment  before  a  justice  of  the  peace  of  the  coun- 
ty of  DeKalb.  It  was  brought  by  appeal  into  the  cir^ 
cuit  court  of  said  county.  The  attachment  alleged  that 
the  defendant  was  ^'aboift  to  abscond  bo  that  the  oidi-^ 
nary  process  of  law    could    not   be  serred   upon  him."  | 

In  the  circuit  court,    before    Judge    Goodall,    a   motioa  I 

was  made  to  quash  the  attachment,  whicb  was  over- 
ruled,  and  on  trial  upon  the  merits  there  was  rerdict 
and  judgment  for  ftie  plaintiff.  He  moved  for  a  new 
trial  and  in  arrest  of  judgment,  which  were  severally 
oyerruled,   and  he  appealed  in  error  to  ftis  court 

Bfiisif  and  Wads,  for  the  plaintiff*  iu  errox. 

Sayaoe,  for  the  defendant. 

ToTTEN,  J.,  delivered  the  opinion  of  tie  coxut: 

The  action  is  debt,  commenced  by  original  attech- 
ment  before  a  justice  of  DeEalb,  who^  rendexed  judg- 
ment for  the  plaintiff,  Avant.     The  defendant,  Bennet^ 
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HMriaon  Bennett  «•.  Benj.  ATUit 

appealed  to  the  eircnit  oonrt,  where  a  motion  to  qnaah 
the  attachment  was  overrnled,  and  on  a  trial  de  novOj 
the  sama  judgment  was  rendered,  and  defendant  appeal- 
ed in  »ror  to  this  court. 

The  question  is:  does  the  attachment  state  a  suffi- 
cient cause  for  tite  issuance  of  that  writ  I  We  are  of 
opinion  that  it  does  not. 

It  states  for  eawe,  '^ibai  ^tfae  said  Eamson  Bennett 
is  about  to  abscond^  so  that  the  ordinary  process  of 
law  cannot  be  served  on  him." 

But  the  case  provided  for  in  the  act  of  1794,  ch.  1, 
§  19,  is,  where  the  debtor  ^'  so.  absconds  or  conceals 
himself,  that  the  ordinary  process  of  law  cannot  be 
served  on  him."  And  in  the  act  of  1843,  ch.  29,  §  1, 
it  is  stated  to  be  where  the  debtor  ^' shall  be  abscond- 
ing or  concealing  himself."  These  provisions  in  the 
two  acts  are  of  the  same  import. 

To  abscond  in  a  legal  sense,  means  to  hide,  conceal 
or  absent  oneself  clandestinely,  with  the  intent  to  avoid 
legal  process* 

Now  the  case  provided  for  in  the  statute  implies 
the  act  done,  and  therefore  the  ordinaiy  process  cannot 
be  served  on  the  person. . 

But  the  case  stated  in  this  attachment,  implies  an 
act  not  dons  but  ahout  to  he  dxme.  It  states,  not  that 
the  debtor  absconds,  or  is  absconding;  but  that  be  is 
^^ahout  to  dbsoondP      It  is  clear  that  the  case  is  whol-  { 

ly  different  from  that  provided  for,  and  that  it  assumes  | 

no  legal  ground  for  the  process  of  attachment.  I 

The  judgment  of  the  circuit  court  will  be  reversed, 
wd  th^  motion  to  quash  the  attachment  be  sustained* 

Judgment  reversed. 
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PhDHps  and  Wfggfais  ml  Bamtt  W«ll8. 


pHiLm>s  AJSD  WiOGurs  V8.  Basrett  Weli^. 


SfCVRifT.  On  cerU&rari  bond.  Whm  rdeamA  fleewlte  €i«Mt  b» 
held  liable  beyond  the  strict  letter  of  theb  obtfigtlloii:  Tb«%  wM«  ft 
defendant  in  a  Judgment  b^ore  a  magiatrnte,  brings  bis  cause  intp  the 
circnft  court  by  eertiorari^  upon  gfying  bond  and  secorHy,  payable  to 
the  plalnttf;  aivl  the  latNr  ^m^nds  the  warrunt  whfi»  the  eaose  is  pend- 
ing in  the  drenlt  court  by  subetitnting  another  name  as.  plalntlDE^  in 
lieu  of  his  own,  which  appears  in  the  original  papers  and  In  the  bond 
ftr  sariUrwi  i  mA  alMWimevfc  reliMNt  satf  mmnm  frWHHk  mS^ 
upon  said  bopd, 

"— ' — I    i"t    "■  '/ 

FROM   BBDFOBD. 

">    u.'ij    M    *>uj     J     I  tru. 

In  the  moDjih  of  August,  1853,  John  M.  Einftlow 
defendant  in  a  judgment  before  a  justiQe  of  the  peace 
in  Bedford  county,  in  fevor  of  T^om^  J.  Garrison^ 
brought  said  cause  by  i^tiorciri  into  the  circuit  court 
of  said  county.  The  plaintijB&  in  error  were  his  secu- 
rities on  the.  bond  for  certiorari.  While  the  cause  was 
pending  in  the  circuit  ooiprt,  the  plaintiff  moved  to 
amend  the  warrant  by  strlMng  out  his  own,  and  insert- 
ing the  name  of  Barrett  Wells,  the  defendant  in  error. 
This  was  done,  and  a  verdict  and  judgment  rendered 
against  Einslow  and  the  securities  for  the  sum  of  $118. 
From  this  judgment  the  Qepuritie^  prosecuted  a  writ  of 
error  to  this  covjX. 

WiBBMtB  and  E0.  OooFBB,  fi>r  plflintUb  iki  error. 

Worrfimw  and  £f4^iD»o|f ,  iim  the  4fifoRd«ttt 

Cabut^k^i  J.,  delivered  the  opiiiiou  of  the  court. 

An  action  was  commenced  by  lliomas  J.  €htrriBon 
against  Einslow  upon    a   note,  and  judgment  rendered 
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Phillips   and  Wiggins  vi,  Barrett  Wella. 

for  $126.  Einslow  removed  the  case  to  the  drcmt 
coQrt  of  Bedford  hy  enriioraru  The  plainliflb  In  enot 
entered  into  bond,  payable  to  Garrison,  for  double  the 
amount   of  the  judgment,  witii  tiie  nsnal  cenditione. 

Before  the  trial  of  the  caae,  the  warrant  waa  amend- 
ed, on  ^motion  of  the  plaintiff,  Qmtiao^,  by  striking 
out  his  name^  and  inserting  that  of  Barrett  Wells,  who 
obtained  a  -verdiofe  for  #119,  fat  whioh  amount,  and 
cost,  judgment  was  rendered  against  the  sf^id  Kinslow, 
and  PhillipB  and  Wiggins,  his  oeeqiitka.  Tho  latter 
bring  the  case  to  this  court  by  writ  of  error,  and  ask 
a  reversal  of  the  judgment  aa  to  them. 

The  error  assigned  is,  tiut  after  the  amendment 
noade  by  the  substitutipn  of  the  name  of  Wells  as 
plaintiff,  for  that  of  Oarrison,  they  were  released  from 
their  obligation,  and  were  no  longer  liable.  We  think 
the  objection  is  well  taken.  The  plaintiff  in  the  suit, 
had  a  right  under  the  act  of  1851-2,  to  amend  his 
warrant,  by  changing  the  parties^  but  to  this  new  par- 
ty, the  sureties  had  entered  into  no  obligation,  and  he 
could  have  no  judgm^it  against  them  upon  their  bond. 
It  may  be,  that  without  the  amendment,  llie  party  for 
whom  they  were  bound,  would  have  succeeded,  and  we 
cannot  tell,  but  that  it  was  upon  fills  ground,  tiiat 
they  were  willing  to  become  sureties  for  him. 

Thej  did  not  undertEibe  to  be  responsible  in  a  con- 
test between  Einslow  and  this  new  party. 

The  principle  laid  down  in  the  case  of  Irwin  db 
Tick  vs.  San4ers  A  liane^  6  Terg.,  287,  must  gov- 
ern this. 

The  jud^ent  will  be  reversed,  as  to  the  plainti£& 
in  error. 


156  NASHVILLE: 


Jolm  Young  et  al,  vt.  T.  T.  A  C.  S.  Orowder,  JBzWi. 


John  Touko  et  al.  vs.  T.  T.  &  0.  S.  Obowdsb,  Ec^h. 


Etidihoi*  WiU.  Proof  of  revoeaiion  by  miU  ot^  trial  of  iiiue  dffn9avii 
vel  nofi.  On  the  trial  of  an  issue  devitavit  vel  non,  where  the  testator^s 
mental  sanity  is  not  assailed — ^It  is  not  competent  to  show  a  reroeation  hy 
proTing  that  the  testator  after  the  execution  of  his  wiB,  had  sold  the 
property  embraced  therein.  Such  inquiiy  would  he  irrelevant  on  the  sole 
issue  of  wiU  or  no  will,  but  would  be  reserved  for  the  contest  as  to  the 
right  of  property  between  those  who  daim  mder  the  will  and  those  wha 
claim  as  purchasers.  To  phce  the  former  in  a  condition  to  maintain  that 
contest — ^the  will  must  be  allowed  to  go  to  probate,  if  such  alleged  revo- 
cation be  the  only  otjeotion. 


FBOM    WHITE. 


This  wftB  an  isBue  of  devisavit  vd  non^  inyolying 
the  validity  of  the  will  of  Eichard  Orowder,  deceased, 
which  was  submitted  to  a  jury  of  White  county,  before 
Jndge  Goodall,  at  the  June  term,  1854,  of  the  circuit 
court  of  said  connty.  The  will  disposed  of  the  testa- 
tor's real  as  well  as  his  personal  property.  Upon  the 
trial  the  contestants  proposed  to  prove  by  parol,  in  or- 
der to  establish  a  revocation,  that  the  testator  after  the 
execution  of  the  will  had  sold  all  his  property,  both 
real  and  personaL  This  testimony  being  objected,  to 
was  ezclnded  by  the  court.  There  was  a  verdict  and 
judgment  in  fiivor  of  the  will,  from  which  the  contest- 
ants appealed  in  error  to  this  court. 

Couis,  G.1BDXNHIBB  and  Bbubn,  for  the  plaintifib  in 
error,  cited  4  Kent,  510.  7  Johns.  Oh.  B.,  226.  2 
Vesey,  Jr.,  595.  6  Johns.  Oh.  E.,  400.  2  Stark  Ev., 
137.    3  Qreenl.,  268,  680,  686,  687.    1  Williams  Ex'is., 


r 
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John  Young  et  at.  m.  T.  T.'&  C.  S.  Crowder,    ExWt, 

111,  and  note.  2  ib.,  946,  954.  1  Swan,  119.  1 
Jann.  on  Wills,  167;  ib.,  145;  ib.,  178;  ib„  456.  2 
Swan,  461.  2  Humph.,  202.  1  Swan,  119;  ib.,  431*. 
6  Hnmph.,  481.  1  Will,  on  Ex'rs,  167;  2  ib.,  1132. 
Bonvier's  L.  D.,  72.  Story  on  Ag.,  §  27.  4  Johns. 
Ch.  Rep.,  659.  Story  on  Con.,  786;  ib.,  784.  Par- 
sons on  Con.,  42-3.  1  Hnmph.,  325.  1  Jarmon  on 
Wills,  130.  6  Hnmph.,  481;  ib.,  106.  Chitty  on 
Con.,  72,  403,  et  seq.  12  Johns.  Ch.  Rep.,  402.  14 
Johns.  Law  Rep.,  484.  Comyn  on  Con.,  128,  et  aeq. 
Powell  on  Con.,  140.  2  Stark,  350,  868,  et  seq.  2 
Johns.,  259.  1  Greenl.,  269.  Story  on  Ag.,  §§  27  50. 
2  Kent,  535. 

HicKEESON,  S.  TuBNEY  and  J.  H.  Savage,  contra, 
cited  1  Yerg.,  404.  Walton  vs.  Walton^  7  Johns.  R., 
ib.,  267.  Peck's  R.,  301.  4  Humph.,  202;  ib.,  221. 
1  Williams  Ex'rs,  89,  90,  101,  et  %eq.  14  Johns.  R., 
824 

Cabuthees,  J.,  delivered  the  opinion  of  the  conrt. 

This  was  a  trial,  in  due  form,  of  the  validity  of 
the  will  of  Richard  Crowder,  dec'd,  in  the  circuit  court 
of  White  county.  The  contest  resulted  in  favor  of  the 
executors,  and  appeal  in  error  to  this  court  by  the  con- 
testants. On  the  trial  of  the  issue  of  ^^will  or  no 
will"  the  paper  propounded  was  duly  proved  by  the 
subscribing  witnesses,  and  the  case  closed  on  the  part 
of  the  executors,  when  the  contestants  proposed  to  prove 
by  "Walker  Brown  and  others,''  "that  the  testator, 
since  the  making  and  publishing  of  said  will,  and  be- 
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John  iTowg  et  id.  m.  f .  !r.  4c  0.  S.  Crowder,    JE&B*r9. 

fore  his  death,  h|Ml  sold  all  his  property,  both  real  and 
persojial,  for  the  pnipose  of  shomug  a  revocation  of 
the  wilL"  Tliis  was  only  "proposed  to  be  shown  by 
parol  evidence.'^  This  evidenee  was  rejected  by  the 
conrt,  t^n  the  objection  of  the  plaiatifis.  3liis  is  tha 
only  question  submitted  tons,  and  we  regard  it  as  one 
of  very  easy  solution.  The  will  disposed  of  both  real 
and  personal  property. 

K  the  proof  were  competent  at  all,  under  this  is- 
sue, BO  far  as  the  real  estate  is  concerned,  it  would 
have  to  consist  of  such  evidences  of  sale  as  are  requir- 
ed by«  the  statute  of  frauds,  and  parol  proof  would  be 
inadmissible.  This  would  be  otherwise,  in  relation  to 
the  personal  estate.  But  the  court  below  might,  and 
perhaps  didT  place  his  decision,  upon  a  broader  pnnd- 
ple.  ITo  evidence,  either  written  or  verbal,  of  the  char- 
acter offered,  would  be  pertinent  to  the  issue,  and  would 
be  properly  rejected  for  irrelevancy.  It  would  be  legi- 
timate proof  where  the  mental  capacity  of  the  testator 
was  brought  in  question,  as  tending  to  show  defect  of 
memory,  as  to  what  he  had  done,  or  want  of  a  con- 
sistent stable  purpose,  in  rdation  to  his  property.  But 
here,  that  ground  of  attack  is  expsess]y  disavowed,  and 
the  oiyection  to  the  establishment  af  the  said  will,  placed 
solely  upon  the  ground  of  revocation,  by  the  sale  i£  all 
the  property,  disposed  of  in  it.  We  are  not  to  enquire 
whether  this  was  true  in  fiict,  as  would  seem  to  be  in- 
dicated by  a  part  of  the  argument  of  gentlemen,  but 
the  question  is,  if  true,  and  proved  as  proposed,  could 
it  effect  the  issue  before  the  jury!  And,  we  think  it 
could  not,  and  was,  therefore,  irrelevant,  and,  eonse- 
quently,  jproperly  rejected. 
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John  TovQf  itf  of.  *•,  T.  T.  *  €.  &  Chowder,    Xa^n. 

BerocatiQiui  may  be  exprese  or  implied.  S  Bout. 
L«  D.,  47f.  it^fS^rei^j  ^«  ferttiafili«il  pareBcribed  by 
our  statate  of  wills,  must  be  complied  with.  Oar.  & 
JTich.,  W.  A  valid  Bale  of  the'  property  giren,  would 
amoBnt  to  wi  imi{4ied  revoeatioii  to  the  extent  of  the 
property  sold.  But  Btill  the  question  reniaiiiB,  would 
tiuB  be  oempeteiit  matter  under  an  issue  to  test  the  ex- 
istence or  validitjr  of  tiie  i^t  It  wovdd  raise  a  question 
of  title  between  those  who  claim  the  ph>perty,  nnder 
the  will,  and  the  aaie.  To  place  the  fonner  in  a  oon* 
dition  to  maini^n  that  contest,  the  will  must  be  allow- 
ed to  gia  to  probate^  if  that  be  the  only  olgection.  A 
contraiy  doctrine  wonld  involre  an  investigation  ihto 
the  validity  of  every  sale  made  by  the  testator  after 
the  date  of  his  will,  in  the  issne  of  demsamt  vd  mm, 
which  is  already  sufficiently  embarrassing  and  compli- 
cated, when  the  mind  df  Hie  MItator  is  in  question, 
which  is  most  generally  the  case. 

If  iha  etet^atants  had  proved  wblit  HnAj  proposed, 
4ttt  is,  Aat  ftU  the  i^^op^y  givea  ia  the  will  had 
h^n  dispoMd  of  by  tlie  leetator  bdbre  Ua  dMh,  in  a 
form  aod  xdanMr  binding  in  law,  then  the  probate  of 
tbe  will  eould  have  no  effect  upon  sndbi  titles,  and 
trould  be  aimply  inoperative  as  to  tlie  pibpeHy. 

Theifo  %as  then  no  €nw  in  the  rating  of  the  dr- 
4Mdt  judg^  ^n  this  queetien  Of  evidence,  and  the  jndg- 
oent  is  «£Brmed. 


1«0  NASHTHLE: 


Abaalom  Wflliama  V8.  The  Stete. 


Absalom  Wizjluks  va.  Thb  Statb. 

I. .  Etidkmos.  Sztortion,  .  Offieer*  return^  noi  ooncluaive  evideneg  for  kim 
<m  an  indUtmefa  for.  Where  an  officer  is  indicted  for  extortion,  in  re^ 
ceiTing  fees  for  the  pretended  execution  of  process,  to  which  he  was  not 
entitled,  his  return  upon  said  process  of  its  due  and  proper  executiony  is 
not  conclusive  evidence  of  its  truth.  The  Terity  of  said  return  is  not 
coHaterallj,  but  directly  brought  in  question  by  the  indictment^  and  its 
falsity  in  such  case  may  be  established  by  extrinsic  evidence. 

2.  Extortion.  Wh^re  fffleer  collecU  hit  eo8t$  upon  a  Judgment  Extortioa 
is  the  taking  by  color  of  an  office,  money  or  other  thbg  of  value,  that 
is  not  due,  before  it  is  due,  or  more  than  is  due.  So,  an  officer  collects 
costs,  even  upon  a  Judgment,  at  his  peril,  and  he  must  beware  that  be 
takes  none  to  which  he  is  not  entitled,  and  for  which  the  defendant  is 
not  legally  liable.  If  he  knowingly  transcends  these  limifiB,  he  is  gul^y 
of  extortion. 

8.  Samb.  The  offence  of  extortion  is  regarded  hi  the  law,  as  a  very  odi- 
ous crime,  and  when  made  out,  should  be  punished  by  the  courts  with 
rigor. 


FBDM  FRAliTKUN. 


The  plaintiff  in  error,  a  constable  of  tine  connly  of 
Franklin,  was  indicted  in  the  drcuit  conit  of  said  conn- 
ty  for  extortion.  The  specification  was,  that  Ae  de- 
fendant received  certain  fees  of  office  for  the  ezecntion 
of  two  suhpoBtia^s^  which  he  had  not  in  fact  executed, 
bnt  which  he  had  retomed  as  duly  executed.  A 
judgment  had  been  rendered  by  a  justice  of  the  peace 
of  said  county,  in  which  these  fees  w^e  included.  The 
money  was  left  by  the  defendant  in  the  hands  of  the 
justice  to  pay  the  amount  of  the  judgment  and  costs, 
and  the  officer  demanded  and  received  the  amount  un- 
der a  caution  from  the  party,  that  the  two  items  in 
question  were  unjustly  taxed.  Upon  the  trial,  the  offi- 
cer's return   was  produced  as  evidence   for   him,  which 
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was  proven  to  be  fiilse  by  the  witneBses  for  wbom  said 
4uip(BM*s  isBxied.  The  case  was  submitted  to  a  jury) 
before  judge  Marchbanks,  at  the  November  term,  1864, 
of  said  court,  and  resulted  in  a  verdict  of  guilty,  upon 
which  there  was  judgment  for  a  fine  of  $10,  and  costs, 
from  which  an  appeal  in  error  was  prosecuted  to  thid 
court. 

GoLTAs,  for* the  pltontiff  in  error,  cited,  4  Terg.^ 
125.  Meigs'  R.,  122.  Watson  on  Law  of  Bherifi; 
Law  Lib.,  887. .  6  T^g.,  531.  6  Humph.,  249.  $  id. 
55.     Act  of  1835,  ch.  17,  §  17. 

Snbkd,  Attorney   General  for    the  State,  cited,  Acts 

of  1836,  ch.    19.     1777,  ch,  8,  §  5.     Whart.   Am.    Or. 

L.,  780.  5  Yerg.,  160.  4  Yerg.,  117.  2  Swan,  71. 
6  Cowen  B.,  661. 

Cabuthbss,  J.,  delivered  the  opinion  of  the  court 

The  defendant  was  indicted  In  the  circuit  court  of 
Franklin  county  for  extortion.  A  tubpoBna  came  to  his 
huids  as  constable,  for  two  witnesses  in  an  action  then 
pending  before  a  justice  of  the  peace,  which  he  fisdled 
to  execute,  but  returned  the  same  as  duly  served,  and 
when  the  cost  was  collected,  received  the  legal  fee  for 
the  service  of  the  process,  the  same  having  been  taxed 
in  the  bill  of  cost,  upon  his  £sdse  return.  He  was  con- 
victed, and  a  new  trial  refused,  and  he  appealed  to 
this   court. 

SeV^eril  questions  are  here  made.     1st.    It  is  insist^ 

ed  that  the  conetaUe's  official  return  of  service  is   con- 
12 
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dnsive,  and  no  proof  can  be  heard  to  contradict  it,  un- 
less the  proceeding  against  him  waa  for  a  false  return; 
that  this  is  a  collateral  pi^oceeding,  in  which  the  return 
cannot  be  impeached,  but  that  the  same  is  an  impregna- 
ble defence  against  this  indictment.  To  sustain  this 
position,  reference  is  made  to  Love  vs.  Smithy  4  Yerg., 
125.     McBee  vs.  State^  Meigs,  122. 

What  is  extortion?  It  is  the  taking  by  color  of  an 
office^  money  or  other  thing  of  value,  that  is  not  due, 
before  it  is  due,  or  more  than  is  due.  4  Black. 
Com.  141. 

Fees  are  a  compensation  allowed  by  law  for  specific 
services  by  an  officer.  They  are  fixed  by  acts  of  assem- 
bly. No  fees  are  due  until  the  service  is  rendered.  It 
is  an  indictable  offence,  extortion  in  any  officer  to  take 
any  money  by  color  of  his  office,  where  he  has  not 
done  the  particular  service  for  which  the  fee  is  allowed. 

The  charge  here  is,  that  the  defendant  took  and  re- 
ceived the  fees  allowed  for  serving  two  aubprnniu  on 
witnesses,  without  having  executed  them.  The  very 
question  to  be  tried  is,  whether  the  service  was  per- 
formed? That  is  the 'issue.  On  this  issue,  he  relies 
upon  his  own  return,  as  conclusive  evidence  in  his 
favor.  If  this  principle  were  admitted,  there  would  be 
^0  protection  against  the  unlawftd  exactions  of  officers. 
They  could  always  protect  themselves  by  their  own 
returns. 

The  rule  relied  upon,  and  which  is  so  well  estab- 
lished, that  the -return  of  an  officer  cannot  be  impeach- 
ed, in  a  collateral  proceeding,  and  that  no  averment 
can  be  made  against  it,  has  no  application  to  a  case 
like  this;  it  is  no  shield  to  a  guilty  officer  for   extort- 


DECEMBER  TERM,  1854.  168 

▲bMlom  WniUmw  •*.  Tb«  State. 

ing  money  ad  fees  which  he  has  not  earned. 

The  troth  of  his  return  is  put  directly  in  issue  by 
the  indictment,  it  is  directly  and  not  collaterally  brought 
in  queetion.  It  would,  perhaps,  be  prima  facie  evi- 
dence, that  the  service  was  rendered,  but  not  conclusive. 
It  is  presumed,  that  a  sworn  office  will  do  his  duty, 
and  make  correct  returns  of  his  official  actions  on  pro- 
cess; but  when  such  action  or  return  is  brought  in 
question,  directly,  either  in  a  civil  or  criminal  prosecu- 
tion, against  him,  this  presumption  may  be  overthrown 
by  proof,  and  this  is  such  a  case. 

2.  But  it  is  contended,  that  the  fees  in  question 
were  received  upon  a  judgment  of  the  justice,  and  there- 
fore, not  criminal.  It  is  troe,  that  the  magistrate  gave 
a  jndgment  for  debt  and  costs.  These  costs  were  not 
set  out  in  items,  and  the  judgment  could  only  cover 
such  costs  as  were  legal,  and  gave  no  sanction  to  the 
collection  of  such  as  were  not  due.  Under  such  a 
judgment,  the  officer  must  collect  the  costs  at  his  peril, 
and  beware  that  he  extorts  none  to  which  he  is  not 
by  law  entitled,  and  for  which  the  defendant  is  not 
legally  liable.  If  he  transcends  these  limits,  he  is  guil- 
ty oi  extortion.  In  this  case,  the  debt  and  costs  were 
left  with  the  justice  for  defendant,  with  a  caution, 
against  taking  the  fees  for  summoning  the  witnesses  in 
question,  but  he  received  it  under  a  daim  of  right. 
This  is  regarded  in  the  law,  as  a  very  odious  offence, 
and  when  made  out,  should  be  rigidly  punished  by  the 
courts.  There  is  too  much  reason  to  befieve,  that  many 
public  officers,  taking  advantage  of  the  trust  and  confi- 
dence of  tlie  people,  and  tiieir  want  of  information  on 
the  subject,  together  with  a  general  reluctance  of  suitors, 
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to  enter  into  8  conteet,  or  incar  tbe  enmity  of  those  in 
offioe^  for  BnuQl  8moiint»,  are  guilty  of  nmdi  abuse  on 
the  snbjeet  of  fees. 

It  is  to  be  presumed  that  the  Uw  allo^ni]  just  and 
proper  compensation,  to  all  its  oSc&tB  for  the  serrices 
required  of  them,  and  if  the  fees  be  inadequate,  it  is 
no  exeose  for  illegal  eocactions,  becaase  ^  oflices  are 
taken  irith  a  knowledge  of  the  duties  required,  and  the 
remuneration  allowed,  and  can  be  readily  surrendered, 
whenever  the  oecnpant  thinks  the  pay  is  not  sufficient 
for  the  labor  and  responsibility. 

T^e  find  no  error  in  the  rec(nrd,  and  affirm  the 
judgment. 


T.  B.  Bbsvasd  vs.  Eldah  Neelt,   ThisteCy  Ac. 


1.  BiiD  or  Taviv.  WKtl^  tmregiHered,  as  affeeUnff  tuh$eqmml  jmrt^amn. 
^Mmce,  A  deed  of  tnut  onregifltered  may  be  offered  In  evidence  as 
a  good  common  law  deed,  and  proven  by  the  aubeeribing  witneasee,  and 
to  sveh  a  prooee<fing  no  vaHd  defection  can  be  made  by  a  Bnbfleqnent 
pmvhaaer  from  the  debtor,  with  notice  of  the  existence  thereat  fladi 
an  mBtrmnent  woidd  be  a  nullity  as  against  jadgmeni  ereditorft  of  the 
debtor,  who  are  not  affected  by  notice  of  an  onreglatered  conveyance 
made  by  him ;  but  svbBeqoent  pnrahaaera  stand  i^ka  a  different  t)oling; 
by  the  terma  of  our  statute,  only  bona  Jide  {mrehasers  withovl  notice  of 
such  unregistered  deed  are  protected. 

%  fiUMB.  JkUv9fy  of.  Common  law  rule  a»  to,  DeHvery  is  an  enential 
inddent  to  the  proper  eieeotion  of  a  deed  of  tnist  aa  of  al  o&er  dcedSi 
By  the  rule  of  the  common  hw,  the  deed  takes  effect  only  fiom  the  d«- 
fiveiy;  and  though  it  may  have  been  signed  and  sealed  la  doe  ftna. 
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if  ddireiy  hM  ml  «ten  pbee,  H  b  wboOj  iaopenrtifia,  and  the  liUe 
•nd  donioioii  <tf  the  grantor  remain  absolute  aa  before. 
S.  fiiMX.  /Smm.  a  deliTeiy  to  be  TaHd,  muat  be  aveh  aa  not  only  de- 
piiTea  the  grantor  of  the  power  to  recaU  the  dead,  bat  likewiae  soch 
a  eonaaauuition  of  the  fomalitiea  of  execution  aa  to  aiake  the  deed  ef- 
ftclnal  to  transfer  the  tide. 

4.  Sams.  Beam.  M^hart  tnuiee  rtfimt  to  aet,  Ckaneety,  An  aoeeptaooe^ 
of  the  aasignBient  ia  neeeasary  to  conadtnte  the  aasignee  a  tmstee  for  the 
oediton;  but  II  Miir  be  valid  tboagh  be  retoe  to  aooepi:  If  made 
Ibr  the  beneit  of  ereditora»  the  aaoeot  of  the  tniatee  la  not  eaaontial  to 
ha  TaKdity;  and  a  court  of  equity  en  behalf  ol  the  creditors,  wfll  en« 
fixoe  tfie  ezeoutai  of  the  tiwt.  80  where  ti^  asrignaienl  la  made  not 
ifireetly  to  Uie  cveditor^  but  to  a  trustee  for  thdr  beneftt,  tbeir  assent 
ia  not  abaoktely  necessary  to  the  Talidity  of  the  asrfgnaient.  And  the 
aassnl  ef  the  tniatee  may  be  ptuaamod  for  the  ptepoae  of  gMng  ope- 
mtioa  to  the  deed  untU  the  contrary  appesrs.  80  also^  the  assent  of 
crediton  will  always  be  preaomed.  This  doctrine,  howerer,  takes  for 
granted  that  a&  the  formatlea  of  ezeeution,  essential  la  the  vdldity  of 
the  deed  hare  been  complied  with.  Tide  8  Le^h.  S.,  879.  1  Am.  L. 
Oaaei^  06.    8  Humph.,  442. 

5.  fiAMS.  P<mer  of  revoeatum  Sy  grmUor,  If  an  aai^gmnent  be  made 
without  the  knowiedga  of  the  trostae  or  creditera,  they  asay  afflm  It 
when  H  cornea  to  their  knowledge,  and  will  be  presumed  to  do  fo,  hi 
the  absence  of  proof  to  the  contrary,  yet,  it  as  to  be  borne  in  mind. 
In  aneh  case,  that  tfie  asslgnaMnt  la  revocable,  by  the  debtor,  at  any 
HaM  before  the  crediton  have  received  Information  of  the  aas^gnmen^ 
and  hare  aiBrmed  It.     Vide  10  Yeig.,  168.    6  Humph.,  ZVi. 


FROM  CANKON. 


This  addon  of  trover  was  inetitated  by  the  defend- 
ant in  error,  as  tmstee,  against  the  plaintiff  in  error, 
in  tiie  eircnit  court  of  Cannon  oonnty,  upon  the  facts 
fully  stated  in  the  opinion.  At  the  June  term,  1854, 
before  judge  Davidson,  there  was  verdict  and  judgment 
for  the  plaintifT-— from  which  the  defendant  appealed  in 
error  to  this  court. 

I.  L.  Fabe,  for  the  plaintiff  in  error. 
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G.  W.  THOMPSON,  for  the  defendant  in  error. 
McKufraBT,  J.,  delivered  the  opinion  of  tie  conrt. 

This  case  was  before  us  at  the  last  term,  and  was 
remanded  for  a  new  trial.  The  question  then,  was, 
npon  the  effect  of  the  supposed  probate  and  registration 
of  the  deed  of  trast  set  forth  in  the  record.  And  we 
held,  that  the  registration  of  the  deed  was  whoUy  in- 
operative, for  the  reason  that  Fowler,  the  maker  of  the 
deed,  who  was  derk  of  the  county  court,  had  no  au- 
thority to  take  the  probate  of  hU  own  deed. 

Upon  the  sec(»Ml  trial,  the  deed  was  proved  by  the 
two  subscribing  witnesses,  and  offered  in  evidence  as  ^ 
common  law  deed.  To  this,  no  valid  objectioa  can  be 
made,  by  a  subsequent  purchaser  from  Fowler,  with 
notice  of  the  existence  of  the  deed  of  trust.  By  our 
registration  law,  the  deed  would  have  been  a  nullity  as 
against  judgment  creditors  of  Fowler,  who  are  not  af- 
fected by  notice  rf  an  wiregisiered  conveyance  made  by 
the  debtor;  but  mjihsequent  purchasers  stand  upon  a 
very  different  footing;  by  the  terms  of  the  statute,  only 
hona  fide  purchasers,  without  notice  of  such  unregister- 
ed deed,  are  protected. 

Li  the  present  action,  which  is  trover,  Keely,  the 
trustee  in  the  deed  of  trust,  seeks  to  recover  the  value 
of  two  horses  purchased  by  Brevard  from  Fowler,  the 
maker  of  the  deed,  (ifter^  as  is  assumed,  the  title  to  the 
property,  by  force  of  said  conveyance,  had  passed  to 
and  become  vested  in  the  trostee. 

The  fact  of  notice  has  been  passed  upon  by  the  juiy, 


DECEMBEB  TEHM,  1854.  167 

T.  B.  BreTard  ««.  ElQah  Keely,  JVutUe^  Ae. 

who  found  for  the  plaintiff, .  and  is  therefore  to  be  tak- 
en as  snfficiently  established. 

The  question  then,  npon  which  the  case  depends,  is, 
whether  or  not,  before  the  sale  to  Breyard,  the  essen- 
tial requisites  to  the  validily  of  the  deed,  as  a  common 
'  law  conveyance,  had  been  so  fiu*  complied  with,  as  to 
transfer  Ihe  title  to  the  property,  embraced  therein, 
from  Fowler  to  the  trustee. 

It  becomes  necessaiy  in  this  view,  to  notice  briefly 
the  material  fiacts  of  the  case.  The  deed  purports,  upon 
its  &ce,  to  have  been  executed  on  the  8th  day  of  Au- 
gust, 1851,  but  this  is  shown  to  be  fiilse.  The  two  sub- 
scribing witnesses  both  prove,  ^^that  Fowler  called  on 
them  on  the  morning  of  the  11th  of  August,  1851,  to 
witness  said  deed,  and  that  he,  in  their  presence,  sign- 
ed his  name  to  the  deed;'^  they  farther  state,  that  at 
the  time  of  their  attestation  of  the  deed,  they  knew 
nothing  of  its  contents,  or  of  the  date  it  bore;  and 
that  there  was  no  person  present  but  themselves  and 
Fowler.  The  register  of  the  county,  who  was  one  of 
the  subscribing  witnesses,  proves,  thiat  the  register's  of- 
fice and  county  court  office,  were  ^^kept  together;"  and 
after  the  execution  of  the  deed.  Fowler  gave  it  to  him, 
and  requested  him  to  take  the  deed  and  his  register's 
book  to  his.  Fowler's  house,  in  the  country,  about  a 
mile  and  half  from  town,  to  register  the  same,  as  he 
did  not  want  it  known  until  after  registration;  and  ac- 
cordingly the  witness  went  to  the  countiy,  taking  his 
book  and  the  deed  with  him,  ^^and  remained  there  a 
day  or  two  before  he  returned  with  said  deed:^  and 
that  only  one  person  saw  the  deed  after  he  received  it, 
until    after   it  was   registered.     It  appears  that  Brevard 
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was  a  creditor  of  Fowler's,  by  judgment  reooyered  before 
a  justice  of  the  peace,  on  the  29th  of  July,  1851,  for 
^129  35.  Upon  Hub  judgn^ent  an  execution  had  been 
issued  on  the  6th  of  August,  1851,  which  was  still  io 
the  hands  of  the  ofiSoer  at  the  time  of  the  execution  of 
s^d  deed  of  trust:  but  which  had,  in  fact,  prior  to  the 
making  of  the  deed,  beeu  9tayed^  by  the  ooosent  of 
Brevard.  It  furfter  appears,  that  in  the  afternoon  of 
the  11th  of  August,  the  day  on  which  &e  deed  was 
executed,  Breyard,  acopmpi^nied  by  some  two  or  three 
other  persons,  went  to  the  house  of  Fowler,  Fowler 
proposed  to  Brevard  to  take  the  property  in  satisfiic- 
tion  of  the  before  mentioned  judgment,  and  pressed  him 
tQ  do  so.  The  latter  refosed  for  some  time,  but  final- 
ly assented,  and  it  was  agreed  between  them  that  the 
borses  sued  for  in  this  action  should  be  received  by 
Brevard  in  satisfiM^on  of  his  judgment  The  prioe 
figreed  on  is  proved  to  havQ  been  the  £ur  value  of  the 
horses.  This  purchase  was  made  on  the  day  the  deed 
of  trust  was  execute,  and  prior  to  this  transaction, 
there  is  no  proof  in  the  record  before  us,  of  a  delivery 
of  tiie  deed,  or  of  notice,  to  &e  persons  named  as  be- 
neficiaries therein,  or  of  their  assent  to  Hb^  same: 
Neither  is  there  any  proof  of  ap  accqptanoe  of  the  trust, 
by  the  trustee,  nor  even  of  notice  of  the  execution  of 
the  deed.  It  is  true,  that  the  witness.  Jetton,  proves,  . 
that  on  the  evening  of  the  8th  of  August,  1851,  Fow- 
ler requested  witness  ^^to  tell  Neel^  he  need  not  be 
uneasy,  for  he  (Fowler)  had  made  to  him  a  deed  of 
trust  to  secure  his  (Fowler's)  securities  as  clerk;  and 
that  he  told  Neely  that  night  of  the  same."  This  proof 
goes  for    nothing  in   the   present   case.     It   cannot  be 
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held  to  relate  to,  or  be  applied  to  the  deed  under  con* 
sideration,  becanse  in  point  of  fact,  tJm  deed  was  not 
^ecated  until  the  lltb  of  August:  untU  ihen^  it  had 
no  legal  existenoe,  as  a  deed  merely  signed  and  scaled 
by  the  party;  and,  of  couise,  no  notice  of  the  de^,  ef* 
fectual  for  any  purpose  in  law,  could  have  been  given 
to  the  trustee  at  an  earlier  time.  Kotice,  proipectivdj/^ 
to  the  trustee,  of  an  unexecuted  deed,  would  be  of  no 
avail  in  tins  caoe,  even  if  we  eould  regard  the  mes- 
mgd  B&at  to  Nedy,  on  the  Stb  of  August,  as  entitled 
to  be  so  considered.  But  again,  if  any  effect  could  be 
piredieated  of  the  notice,  as  it  is  called,  sent  to  Neely, 
there  i»  no  intimation  iu  the  record  that  he  eyer  in 
any  way  assented  to,  or  caressed  his  willingness  to 
accept  the  trust.  **>-«*>- 

But  we  think  ft  dear,  that  at  the  time  of  the  pur*' 
diase  by  Brevard,  tiie  trustee  had  acquired  no  interest 
in  the  ^operty — the  e3i;ecution  of  the  deed  being  in* 
complete.  Detivery  is  an  essential  incident  to  Ihe  pro« 
per  execution  <^  a  deed  of  trusty  as  well  ad  of  all 
other  deeds.  By  tbe  rule  of  the  common  law,  the  deed 
takes  effect  only  from  the  delivery:  and  thougih  it  may 
have  been  signed  and  sealed  in  due  form,  if  deliveiy 
has  not  taken  place,  it  is  wholly  inoperative,  and  the 
title  and  dominion  of  tbe  party  remain  absolute  as 
before. 

It  is  scarcely  necessary  to  enter  into  any  discussion 
of  the  question,  as  to  what  is  necessary  to  constitute  a 
delivery.  The  chaige  lays  down  tbe  prindi^e,  ^^that  if 
a  deed  be  signed,  sealed,  and  dedar^  by  the  grantor, 
in  the  presence  of  the  attesting  witnesses,  to  le  deUp* 
wed  a$  hie   deed^  it  is   an  effectual   delivery,  if  there 


170  NASHVILLE: 


T.  B.  Brerard  ve.  Eiyah  Neely,  Thutee^  &e. 


be  nothing  to  qualify  the  deliyery;  notwithstanding  the 
grantee  was  not  present,  nor  any  person  on  his  behalf, - 
and  the  deed  remained  in  the  possession  of  the  grantor." 

Whether  or  not  the  law  is  too  strongly  stated  in 
the  charge,  is  not  important  to  be  considered  in  the 
determination  of  the  present  case;  for,  if  the  principle 
be  admitted,  it  is  manifest  that  the  facts  presented  in 
the  record  do  not  make  a  case  fisJling  within  it. 

Nothing  was  either  said  or  done  by  Fowler  at  the 
time  of  signing,  indicating  an  intention  thereby  to  de* 
liver  the  deed.  He  irimply  requested  the  persons  ^^to 
witness  said  deed,"  without  any  declaration  as  to  its 
contents,  or  its  object,  or  his  intention.  Nor  need  we 
consider  the  effect,  in  general,  of  the  deliveiy  of  a  deed, 
by  the  grantor,  to  the  register  for  the  purpose  of  haT- 
ing  the  same  spread  of  record.  Under  the  circum* 
stances  of  this  case,  no  effect  can  be  given  to  the  act 
of  handing  the  deed  to  the  register.  The  probate  of 
the  deed  being  a  nullity,  and  the  deed,  therefore,  inca- 
pable of  registration,  the  act  of  placing  it  in  the  regis- 
ter's hands  for  the  purpose  of  registration,  was  alto- 
gether nugatory.  But  if  this  objection  were  out  of  the 
way,  the  character  of  the  delivery  of  the  deed  to  the 
register,  as  a  secret  matter,  to  be  kept  concealed  for  a 
time  from  the  knowledge  of  all  persons,  repels  the  idea 
of  a  delivery  in  the  legal  sense  of  the  term.  A  de- 
livery, to  be  valid,  must  be  such  as  not  only  deprives 
the  grantor  of  the  power  to  recall  the  deed,  but  like- 
wise such  a  consummation  of  the  formalities  of  execu- 
tion as  to  make  the  deed  effectual  to  transfer  the  tide. 
Li  the  present  case,  at  ike  time  of  the  sale  by  Fow- 
ler, the  deed  was  in  the  secret  possession  of  the  r^s- 


DECEMBEB  TEBM,  1864.  171 

— ■  -      -      -      ■-  ■ —  ■      ---  -■  - 

T.  B.  Brenwd  m.  V^  K^ely,  f^ruatm^  ^ 

ter;  not  even  spread  on  the  regiflter's  book,  as  we  may 
infer  from  the  proof.  Nothing  had  been  done  which, 
in  law,  ooold  deprive  Fowler  of  the  power  to  recall 
and  annnl  the  deed.  Koihing  which  conld  direst  his 
title,  or  diminish  his  right  of  control  oyer  the  property; 
and  nothing  that,  in  the  most  liberal  view,  conld  have 
the  effect  of  imparting  any  interest  in  the  property, 
eittier  to  the  trostee  or  the  beneficiaries  named  in  the 
deed. 

The  qnestion  of  deKveiy  of  the  assignment  is  en- 
tirely distinct  from  the  subsequent  qnestion  as  to  the 
assent  of  the  tinstee,  or  of  the  creditors  for  whose  ben- 
efit it  may  have  been  made. 

An  acceptance  of  the  assignment  is  necessary  to  con- 
stitnte  the  assignee  a  trastee  for  tlie  creditors;  but  it 
may  be  valid  though  he  refhse  to  accept:  K  made  for 
the  benefit  of  creditors,  the  assent  of  the  trastee  is  not 
essential  to  its  validity;  and  a  court  of  equity,  on  be- 
half of  the  creditors,  will  enforce  the  execution  of  the 
trost.  So,  where  the  assignment  is  made,  not  directly 
to  creditors,  but  to  a  trustee  for  their  benefit,  their  as- 
sent is  not  absolutely  necessary  to  the  validity  of  the 
assignment.  And  the  assent  of  the  trastee  may  be 
presumed,  for  the  purpose  of  giving  operation  to  the 
deed,  until  the  contrary  appear.  8  Leigh's  Bep.,  278. 
1  American  L.  Oases,  96.  So  Hie  assent  of  creditors 
wHl  always  be  presumed.     3  Humph.,  442. 

But,  although  if  the  assignment  be  made  without  the 
knowledge  of  the  trustee,  or  creditors,  they  may  affirm 
it  when  it  comes  to  their  knowledge,  and  will  be  pre- 
sumed to  do  so,  in  the  absence  of  proof  tending  to  a 
contrary    conclusion;  yet  it  is  to  be  borne  in  mind,  in 
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•ach  case,  that  the  assignment  is  revocable  bj  the  debt* 
or  at  any  time  before  the  creditors  hafve  reoeiTed  in- 
formation  of  the  asaigmnent,  and  hare  affirmed  it  10 
Terg.)  158.     6  Humph.,  815. 

It  is  likewise  to  be  obseryed,  that  the  doctrine  npon 
the  subject  of  the  assent  of  creditors,  and  acceptance 
by  the  trustee,  takes  for  granted  that  all  the  fonnalities 
of  execution^  essential  to  the  validity  of  the  deed,  have 
taken  place. 

Upon  a  view  of  the  whde  case,  we  are  of  the  opin- 
ion, that  upon  the  fscts  in  this  record,  the  purchase  by 
Brevard  was  valid^  and  vested  him  with  a  good  tifla 
to  the  property  sued  for  in  the  present  action.  The 
judgment  of  the  circuit  court  will,  thereCbre,  be  reversed, 
and  die  case  be  remanded  lor  a  new  triaL 


Jamkb  M.  Sheto  vs.  Wm.  T.  Stamps,  Acbn^rj  de. 

1.  SriTun  OF  Fravm.  What  a  fMmorandim  of  Vu  9dU  of  land  miul 
otmUm.  A  memorandam  of  the  lale  of  hadi  to  be  effeetttl  under  the 
Btatate  of  frauda,  must  not  onlj  be  tigned  by  the  party  to  be  eherged; 
but  most  contain  in  Itself  or  'aome  other  writing  to  which  it  refen, 
Ae  mbttaaftial  teme  of  tha  eoatraefr<-the  tale,  iti  tonne  and  a  derig- 
nation  of  the  paitlea,  and  the  knd  aold,  with  reasooahle  certainty.  No 
partlcnkr  form  of  worda  or  artificial  arrangement  of  them  is  neoeaaarj, 
provided  theae  things  iobsta&tialljr  appear. 

a.  a4Mi.  BmM.  JUuttraiUm  of  Of  ni2#.  If  the  hMlnmieDt  relied  mpm 
as  cTidence  of  a  sale  of  lands,  does  not  show  sabetantially  the  iaet  of 
the  ialei  the  partiei  thereto^  and  a  deacriptioQ  of  the  hmd  with  rea- 
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flonabl^  oertaiiit]^— it  ma,y  be  tmfted  m  no  sile  aC  all— and  moMj  paid 
thereon  may  be  feoorered  by  the  pretended  rendee.  Thus,  a  receipt 
pnrportmg  to  be  signed  by  tiie  render,  in  these  words:  **BeceiTed  of 
Jolm  W«  Stamps,  six  hnndred  doflars  in  pari  payment  of  one  midi^ded 
tract  of  land,  known  as  the  Roberts  traeti  bovnded  on  the  east  by  J* 
Rowland,  on  the  north  by  the  lands  of  Oharles  Rowland,  on  the  west 
by  J,  Qrawftrd,  and  on  Idiie  south  by  G.  W.  Thompson.  The  payments 
were  made,  four  hmidied  doOais  on  the  lith  May,  1849— one  hundred 
and  fifty  doBars,  20th  Jnne,  1849,  and  fifty  the  26th  Aognst,  1849, 
making  six  hondred  dollan  in  sH  The  tract  covlidaed  three  hnndred 
and  thirty  acres— cost  five  dollars  and  six  cents  per  acre*  This  26th 
Sept,  1849;**  is  not  a  good  and  raUd  contract  nnder  the  statute  of 
ipaads. 


FROM  COFFER. 


This  wftB  An  action  iji  assnmiNait,  imtitated  by  the 
defendant  in  error  in  the  drenit  eoort  of  Oofiee  conn^, 
as  administrator  of  the  estate  of  Jobn  W.  Stamps,  dec'd^ 
to  reeorer  money  paid  bj  the  intestate  in  his  life-time 
to  the  plaintiff  in  eiror,  on  m  alleged  contiraet  for  land. 
The  defendant  below  relied  npon  the  instrmnent  qnoted 
in  the  synopsis  as  a  defence  to  the  action.  The  oonrt 
bdow,  Hon.  Jndgo  Marchbanks  presiding,  held  the  con- 
tract to  be  void  nnder  the  statute  of  firanda,  and  there 
was  verdict  and  judgment  for  the  administrator,  from 
which  the  defendant  appealed  in  enor  to  this  court. 

HiosEBsov,  for  the  plaintiff  in  error,  cited  Fipkin 
vs.  Jamesy  1  Hnmi*.,  827.  2  Kent,  610.  Westervelt 
vs.  Matherson^  1  Hoffinan's  Oh.  B.,  S7«  Johnson  vs- 
JRohmdj  4  Momford,  77.  Clao'k.  vs.  Bwmham^  2 
fitoay,  1, 

DAviDsoSt  ^^^  ^^  defi^dant  in  error. 
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Oabuthess,  J.,  delivered  fhe  opinion  of  the  conrt. 

This  was  an  action  of  assnnipBit  brought  to  recover 
back  money  paid  on  a.  coiitract  for  land,  upon  the 
ground  that  the  sale  was  void  under  the  statute  of 
frauds,  for  the  want  of  a  sufficient  "note  or  memoran- 
dum" in  writing  signed  by  the  vendor. 

The  following  writing  is  produced  by  the  defendant, 
and  relied  upon  as  a  compliance  with  the  statute,  and 
consequently,  a  perfect  defence  to  this  action.  "Re- 
ceived of  John  W.  Stamps  six  hundred  dollars  in  part 
payment  of  one  undivided  tract  of  land,  known  as  the 
Boberts  tract,  bounded  on  the  east  by  J.  Bowland,  on 
the  north  by  the  lands  of  Oharles  Bowland,  and  on  the 
west  by  J.  Crawford,  and  on  the  south  by  G.  W. 
Thompson.  The  payments  were  made,  four  hundred 
dollars  on  the  15th  of  May,  1849,  and  one  hundred 
and  fifty  dollars  20th  <tf  June,  1849,  and  fifty  the  26th 
August,  1849,  making  six  hundred  dollars  in  all.  The 
tract  contained  three  hundred  and  thirty  acres,  cost  five 
dollars  and  six  cents  per  acre.  This  28th  Sept.,  1849. 
James  M.  Sheid." 

His  Honor,  the  circuit  judge,  charged  the  juiy  that 
the  writing  was  not  sufficient  under  the  statute  of 
frauds  to  bind  the  parties,  and  the  plaintiff  recovered  the 
said  sum  of  six  hundred  dollars  and  interest. 

The  single  question  is,  whether  the  law,  on  that 
point,  was  correctly  declared  by  the  court. 

There  is  much  apparent  and  some  real  conflict  of 
authority  in  England,  as  well  as  in  this  country  on  this 
subject.  The  difficulty  consists  in  the  application  of 
statutory  requirement  to  the  great  variety  of  instruments 
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preeented.  The  words  of  our  act  of  1801,  ch.  25,  §1, 
80  &r  as  it  relates  to  this  subject,  are:  ^^ITo  action 
shall  be  brought,  whereby  to  charge  *a  person'  upon 
any  contract  for  the  sale  pf  lands,  tenements  and  here- 
ditaments, unless  the  promise  or  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  by 
him  thereto  lawfully  authorized." 

Contracts  for  the  sale  of  lands  which  are  not  evi- 
denced by  such  writing  as  is  required  by  this  act  are 
Toid,  or  rather,  are  taken  not  to  exist  at  all  in  law, 
and.  money  paid  upon  them,  may  be  recovered  back  in 
assumpsit.  Patton  vs.  MoCflure^  Mar.  &  Yer.,  833, 
353.  Pipkin  vs.  James^  1  Humph.  Eep.,  325-9.  No 
cases  can  be  excepted  out  of  the  statute,  which  are 
embraced  in  its  words,  even  by  a  court  of  equity.  But 
here  is  a  writing,  and  the  question  still  recurs,  is  it 
sufficient  under  the  statute!  To  test  this,  we  need  not 
go  beyond  our  own  cases,  and  those  referred  to  and 
approved  by  them.  In  the  case  already  cited,  of  Pip- 
kin vs.  Jamesy  it  is  settled  that  ^^the  note  or  writing 
must  specify  the  terms  of  the  agreement."  A  memo- 
randum of  the  sale  of  lands  to  be  effectual,  must  b« 
signed  by  the  party  to  be  charged,  and  must  contain 
the  substantial  terms  of  the  contract  in  itself,  or  in 
some  other  writing  to  which  it  refers.  14  John.  B.,  15, 
and  2  Wheaton,  336.  And,  again,  a  writing  acknow- 
ledging the  receipt  of  a  sum  of  money,  being  the  cash 
part  of  consideration  on  a  sale  <^  land,  without  saying 
more,  is  not  such  a  memorandum  as  will  take  the  case 
out  of  the  statute  of  frauds  and  peijuries.'^  4  Bibb, 
666,  cited. 
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No  particnlar  form  of  words,  or  any  artificial  ar- 
rangement of  them  is  required,  bnt  the  fact  of  a  sale 
and  its  terms,  embracing  a  designation  of  the  parties  to 
it,  and  the  land  sold  must  appear  with  reasonable  cer- 
tainty in  the  writing  relied  upon,  or  some  other  to 
which  it  refers.  Less  than  this  cannot  satisfy  the  re- 
quirements of  the  statute.  It  must  show  a  "contract,'^ 
an  ^^ agreement''  for  the  sale  of  lands,  on  which  a  suit 
can  be  brought  against  the  persons  signing  it. 

Kow,  does  this  instrument  before  us  come  up  to 
these  requirements  of  the  law?  Certainly  not.  It  does 
not  show  that  any  sale  at  all  was  made,  except  as  it 
may  be  implied  from  the  receipt  of  six  hxmdred  dollars 
in  part  payment,  nor,  if  a  sale  was  made,  does  it  ap- 
pear by  and  to  whom,  except  as  this  may  be  inferred 
from  the  fact  that  the  money  is  paid  by  Stamps  to 
Sheid,  and  from  this  fact  it  does  not  necessarily  follow, 
that  they  were  the  contracting  parties;  that  the  one 
had  sold,  and  the  other  bought  land.  It  does  not  ap- 
pear either,  what  ^^as  sold.  The  payment  was  for 
^'one  undivided  tract  of  land,  known  as  the  Eoberts 
tract,  bounded,  &c.,  the  tract  containing  3^0  acres, 
cost  95  08  per  acre."  Is  this  the  whole  tract  undi- 
vided, or  is  it  the  quantify  soldi  The  tract  is  undi- 
vided, which  portion  of  it  is  sold  according  to  this 
\  writing,  one  third,  or  one  tenth?  Here  there  is  a 
"note  or  memorandum"  of  a  contract  in  the  sale  of 
lands,  and  by  which  alone,  unaided  by  oral  evidence, 
the  law  requires  it  to  be  established,  which  does  not 
show  the  fact  of  a  sale,  the  parties  to  the  sale,  if  any 
was  made,  nor  the  thing  sold.  If  these  radical  defects 
could  dl  be    supplied  by  conjecture,  or  parol  evidence, 
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there  would  be  no  use  for  the  statute,  as  the  door 
would  be  opened  to  all  the  frauds  and  perjuries  against 
which,  it  was  intended  to  close  it. 

The  course  of  decisions  in  England  upon  their  statute 
of  Charles  the  11,    which    have    been    reported  by  their 
courts,  by  which  part  performance,  and  other  exceptions 
have  been    made    to  the    statute,  has    not  been  adopted^ 
in  this  State. 

It  is  judicial  legislation,  and  calculated  to  defeat  the 
evident  object  of  the  law,  and  the  approved  policy  on 
which  it  is  founded. 

It  was  the  duty  of  the  court  to  construe  this  writ- 
ing, and  he  did  it  correctly. 

Let  the  judgment  be  afltened. 


Minos  Cannon  et  ah.  va.  William  Wood. 


Motion.  Judgment  hy.  What  factt  the  judgment  must  assume.  It  is 
tbe  settled  law  in  this  State  that  a  judgment  by  motion  must  assume  alt 
the  facts  which  constitute  the  case  provided  for  by  the  statute  that  gives . 
the  motion.  So,  on  a  motion  against  a  constable  and  his  sureties  for  failing 
to  return  an  execution,  it  appeared  that  the  judgm«nt  rendered  by  a  justice 
of  the  peace  upon  which  said  execution  was  founded,  was  in  these  words : 
**  It  appearing  to  me,  that  judgment  was  entered  against  Wm.  Wood  as 
surety  for  JJohn  Dromgoole,  L.  W.  True  (and  others,)  in  favor  of  Thomas 
Coy  for  $495  and  costs,  and  that  said  Wm.  Wood  has  paid  the  same;  It  is 
therefore  conadered,*'  &c.  Held  :  That  said  judgment  does  not  sufficiently 
state  the  nature  of  the  liability  of  said  surety,  or  the  forum  in  which  the 
same  was  rendered,  and  being  defective  in  this,  said  motion  cannot  be 
sustained. 

13 
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2.  Same.  Jurisdiction  o/jiutiees  of  the  peace,  A  jusUce  of  the  peace  has 
no  jurisdiction  of  a  motion  by  a  saretj  against  his  principa]|  unless  such 
suretyship  appear  upon  the  fece  of  the  note,  bill,  bond  or  obligation  which 
is  the  foundation  thereof. 

8.  Same.  Waiver  of  errors  not  presumed.  In  the  summarj  ex  parte 
proceeding  by  motion,  where  the  defendant  has  no  day  in  eourt^  any  pre- 
sumption of  a  waiTer  of  errors  by  him  is  not  to  be  made.  The  ontu  la 
upon  the  plaintiff  to  make  out  his  case  in  erery  material  point,  and  if  the 
proceeding  be  defecttre  in  matter  material,  it  is  not  merely  roidable  but 
Toid.  The  strictness  of  this  rule  is,  howerer,  relaxed  in  proceedings  against 
delinquent  oflScers,  which  are  liberally  construed  in  favor  of  the  remedy  for 
reasons  of  public  policy  and  necessity.      Vide  1  Yerg.  R.,  148. 


FBOM    BEDFORD. 


The  defendant  in  error  recovered,  before  a  justice  of 
the  peace,  a  judgment  by  motion  against  Cannon,  a  con- 
stable of  Bedford  county,  and  his  securities  for  the 
amount  of  an  execution  placed  in  his  hands,  and  which 
he  failed  to  return.  The  judgment  upon  which  said 
execution  was  founded,  is  in  these  words:  "It  appear- 
ing to  me,  that  judgment  was  entered  against  William 
Wood  as  surety  for  John  P.  Dromgoole,  L.  W.  True, 
L.  N.  Hendricks  and  H.  B.  Quimby  in  favor  of  Thomas 
Coy,  for  four  hundred  and  ninety-five  dollars  and  costs, 
and  that  said  William  Wood  has  paid  the  same;  It  is 
therefore  considered  by  me,  that  William  Wood  recover 
of  the  said  John  P.  Dromgoole,  &c.,  the  said  sum  of 
four  hundred  and  ninety-five  dollars  and  costs,  and 
that  execution  issue  for  the  same.  This  27th  July, 
1863.  Wm.  Galbraith,  J.  P.,  [Seal.]  From  the  judg- 
ment before  the  justice,  the  plaintifis  appealed  to  the 
circuit  court,  where,  at  the  August  term,  1854,  before 
judge  Davidson,  said  judgment  was  aflirmed;  whereupon 
they  appealed  in  error  to  this  court. 
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Ed.   Coopke,  for  the  plaintiffs  in  error,  said: 

The  judgment  below  in  favor  of  William  Wood, 
should  be  reversed. 

1.  The  failure  to  return  was  because  of  instructions 
of  the  plaintiff,  and  held  up  at  his  request. 

The  return  of  the  oflScer  states  such  to  be  the 
fact. 

2.  The  bill  filed  by  William  Wood  shows  that  it 
was  held  up  by  his  permission. 

If  the  failure  to  return  was  caused  by  the  act  of  the 
plaintiff,  Wood,  then  he  is  not  entitled  to  any  remedy 
for  such  failure.  Billiafigly  vs.  Rankin^  2  Swan,  82. 
Rohinson  vs.  Harrison^  7  Humph,,  189.  Gate  vs. 
Howard^  1    Swan,   15. 

Then  was  it  held  up  and  not  returned  by  the  re- 
quest   of  the  plaintiff  Wood? 

1.  The  return  so  states  the  facts,  and  it  is  evidence 
of  what  it  states,  and  must  be  taken  as  true— on  a  mo- 
tion for  failure  to  return.  Rains  vs.  Childress^  2 
Humph.    449.      Watson  on    Sheriff,  83,   119. 

If  the  return  is  false,  then  another  and  different  rem- 
edy is  given,   and  must  be  pursued. 

2.  The  judgment  rendered  by  William  Galbraith, 
upon  which  the  process  was  issued  is  absolutely  void, 
and  being  void,   the  ofiBcer  was  not  hound  to  execute  it. 

That  it  is  void^  see^  Ragsdale  vs.  State^  2  Swan, 
416.  Barnes  vs.  Rayes^  1  Swan,  304.  Eason  vs. 
Cummings^  11  Humph.,  210.  The  last  case  being  a 
strong  one.  Van  Bihher  vs.  Van  Bihher^  10  Humph. 
53.      Burt  vs.   Davidson^   5  Humph.    425. 

3.  But  if  t^e  judgment  was  only  irregular  and  void- 
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able,  yet  it  will  give  the  man  who  has  it  issued  no 
remedy  against  the  officer  reftising  or  fiailing  to  execute 
or  return  it.  White  vs.  Dolley^  8  Humph.,  406.  Nance^ 
■lessee  vs.  Wilson^  11  Humph.,  189.  Deveraux  &  Bat- 
tle, 138. 

E.  A.  Keeble  and  Davtoson,  for  the  defendant  in 
error,  with  whom  was   WnriEsroEs,   who  said : 

The  judgment  of  Wood  vs.  Dromgoole  and  others  by 
motion  before  Wm.  Galbraith,  Esq.,  was  not  void  but 
merely  voidable — ^perhaps  not  even  voidable.  The  only 
objection  to  it  is,  that  it  does  not  recite  before  whom 
Thomas  Coy  recovered  the  judgment  against  Dromgoole, 
Wood  and  others.  The  judgment  of  Wood  vs.  Drom- 
goole and  others  by  motion  shows  all  that  the  statute 
requires  to  entitle  him  to  the  motion,  namely,  his  sur- 
etyship, the  rendition  of  a  judgment  against  him,  and 
payment  of  the   judgment  by   him.      Act  of   1801. 

2.  A  ministerial  officer  is  protected  in  the  execution 
of  process,  whether  the  same  issue  from  a  court  of 
limited  or  general  jurisdiction,  although  such  court  have 
not.  in  fact  jurisdiction  in  the  case — provided  that  on 
the  face  of  the  process  it  appears  that  the  court  has 
jurisdiction  of  the  subject  matter,  and  nothing  appears 
in  the  same  to  apprise  the  officer  but  that  the  court 
has  also  jurisdiction  of  the  person  of  the  party  to  be 
affected  by  the  process.  Savacool  vs.  Broughton^  5 
Wendell,  170.  Sec  also  16  Wendell,  514,  where  the 
opinion  of  judge  Marcy  in  Savacool  vs.  Broughton  is 
approved  by  chancellor  Walworth  and  the  whole  of  the 
court  of  errors. 
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These  cases  are  cited  with  approbation  by  this  court 
in  Eiheriffe  vs.  Edwards,  1  Swan,  426,  wh^e  it  is 
ruled  that  if  the  process  is  merely  voidable,  the  officer 
will  not  only  be  protected,  but  that  he  is  bound  to 
execute  the  writ  without  enquiry  after  the  jvdgTnenL 
See  also  Stevenson  vs.  McLean,  5  Humph.,  332,  and 
Barnes  vs.   Hayes,   1  Swan,  304. 

ToTTEN  J.,  delivered  the  opinion  of  the  court. 
t 

Motion  before  a  justice  for  the  non-return  of  an 
execution. 

An  execution  was  issued  by  a  justice  of  Bedford  in 
flavor  of  "William  Wood  vs.  L.  W.  True  and  others, 
for  $495,  July  9,  1853,  and  came  to  Minos  Cannon,  a 
constable  of  said  county,  to  be  executed.  He  failed  to 
make  due  return  of  the  execution;  and  thereon,  the 
creditor.  Wood,  moved  for  judgment  against  said  con- 
stable and  his  sureties,  before  the  justice  who  issued 
l?ie  execution.  The  justice,  rendered  judgment  against 
the  constable  and  his  sureties  for  the  amount  of  the 
execution.  The  defendants  appealed  to  the  circuit  court, 
where  the  judgment  was  affirmed,  and  then  they  appeal- 
ed in  error  to  this  court. 

The  execution  was  founded  on  a  judgment  by  mo- 
Hon  rendered  by  said  justice  as  follows: 

"It  appearing  to  me  that  judgment  was  entered 
against  Wm.  Wood,  as  surety  for  John  P.  Dromgoole, 
L.  W.  True,  &c.,  in  favor  of  Thomas  Coy  for  $495 
and  cost,  and  that  said  William  Wood  has  paid  the 
flame:      It  is  therefore  considered,"  &c. 

The  case  turns  upon  the  validity  of  the  judgment 
on  which  the  execution  issued. 
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The  judgment  by  motion  must  assume  the  ease^  that 
is,  must  state  all  the  facts  which  constitute  the  case 
provided  for  by  the  statute  that  gives  the  motion.  It 
will  also  be  strictly  construed^  because  the  proceeding 
is  summary  and  extrinsic  in  its  nature;  and  because  a 
judgment  without  notice  is  a  violation  of  principle,  and 
not  to  be  favored.  This  has  ever  been  the  settled  doc- 
trine of  the  court  in  such  eases. 

The  remedy  by  motion  in  cases  like  the  present,  is 
given  by  the  acts  1801,  ch.  15.  1809,  ch.  69.  1850, 
ch.  219,  and  1854,  ch.  52,  §  1,  the  last  two  acts  ex- 
tending the  jurisdiction  of  justices  of  the  peace  in  cer- 
tain cases. 

Now,  the  judgment  is  defective  in  several  respects. 
It  does  not  appear  on  its  face  in  what  forum  the  judg- 
ment   against  said  Wood,  as  surety,  was  rendered. 

We  cannot  see  that  it  was  rendered  by  a  court  of 
competent  jurisdiction,  so  as  to  be  a  valid  judgment: 
nor  indeed,  that  it  was  rendered  as  required  by  the  act 
of  1801,  ch.  16,  by  any  ^^ judicature  in  this  Slate.^^ 

Kor  does  it  appear  that  the  judgment  against  said 
Wood  was  rendered  on  a  "note,  bill,  bond  or  obliga- 
tion," in  which  he  is  liable  only  as  surety.  It  simply 
states  tiiiat  judgment  was  entered  against  him  as  surety, 
but  the  nature  of  the  demand,  or  how  it  appears  that 
he  is  surety  is  not  stated. 

We  fiirther  observe,  that  if  it  does  not  appear  on 
the  face  of  the  note,  bill,  bond  or  obligation,  that  the 
party  is  a  surety  and  not  a  principal,  a  jury  must  "  tw-. 
certain  the  facV*  before  a  judgment  by  motion  can  be. 
rendered;  act  1809,  ch.  69.  This  wise  and  conserva- 
tive provision  is  necessary  to  prevent  abuse  and  injpryj. 
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because,  prima  fade^  the  parties  to  a  note,  &c.,  are 
all  principals;  and  this  presumption  can  only  be  re- 
moved by  satisfactory  proof  to  the  contrary. 

Now,  as  a  justice  has  no  jury  to  ascertain  the  fact 
in  question,  it  is  not  competent  for  him  to  render  the 
judgment  by  motion,  except  where  the  suretyship  appears 
on  the  "fiace  of  the  note,  bill,  bond,  or  obligation."  In 
such  case,  there  is  written  evidence  of  the  fact,  that 
the  one  party  is  principal  and  the  other  surety:  but 
in  the  absence  of  such  evidence,  the  case  must  be  sub- 
mitted to  a  jury.  If,  then  the  judgment  in  question 
was  rendered  by  a  justice  of  the  peace,  it  was  not  valid 
unless  it  appeared  on  the  face  of  the  note,  bill,  bond 
or  obligation,  that  the  parties  were  in  the  nature  of 
principal  and  surety.  And  the  fact  should  be  stated 
in  the  justice's  judgment,  so  that  his  jurisdiction  may 
appear. 

For  a  judgment  by  motion  must  be  perfect  in  itself, 
and  cannot  be  aided  by  extrinsic  proof;  as  that  would 
be  in  effect,  to  try  the  case  de  novo^  after  it  had  been 
finally  adjudged.  It  must  be  tested  by  the  facts,  which 
appear  on  its  face. 

It  is  argued,  that  though  the  judgment  be  defective, 
it  is  not  void^  but  only  voidable^  at  the  instance  of 
the  party  against  whom  it  is   rendered. 

This  principle  can  only  apply  in  the  ordinary  pro- 
ceeding where  the  party  has  notice  to  appear  and  de- 
fend the  suit.  Then,  where  the  court  has  jurisdiction 
of  the  subject  and  party,  if  he  do  not  object  to  the 
error  and  cause  it  to  be  corrected,  he  is  presumed  to 
waive  it,  and  the  erroneous  judgment  wiU  remain  in 
force  and  effect,  and  give  validity  to  an    execution  and 
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Bale  under  it.      No    one  else  can    object  or  insist  upon 
the  error. 

But  in  the  summary  ex  parte  proceeding,  where  the 
defendant  has  no  day  in  court  to  make  defence,  no  such 
presumption  can  arise:  and  therefore  the  onita  must  rest 
on  the  plaintiff  to  make  out  his  case  in  every  material 
pointy  and  cause  it  to  be  adjudged  in  his  favor.  This 
must  appear  in  the  judgment  he  obtains,  otherwise  we 
are  to  presume  that  the  case  was  defective  in  respect  to 
the  material  facts  omitted.  The  ex  parte  proceeding, 
being  without  notice,  is  at  the  peril  of  him  who  insti- 
tuted it,  and  if  it  be  defective  in  a  matter  wuterial^  it 
is  not  merely  voidable,   hut  void. 

It  may  be  proper  to  observe,  that  the  motion  against 
delinquent  oflScers,  being  a  substitute  for  the  attachment 
for  contempt  at  common  law,  forms  an  exception  to  the 
strictness  of  the  rule  we  have  stated,  and  such  motion 
is  liberally  construed  in  favor  of  the  remedy,  upon  the 
ground  of  policy  and  necessity.  Cook  vs.  Smithy  1 
Yer.  R,  148. 

Now,  as  to  the  motion  against  the  officer,  it  may 
be  formal  and  regular,  but  the  objection  goes  to  the 
judgment  on  which  the  execution  issued.  And  that 
being  void^  as  we  have  seen,  the  plaintiff  therein  can 
have  no  right  to  enforce  it,  and  can  have  no  right  to 
a  motion  against  the  officer,  for  failing  to  enforce  it  by 
execution.  The  execution  and  any  remedy  upon  it  in 
such  case  must  stand  or  fall  with  tlie  judgment. 

The  judgment  will  be  reversed,  and  the  motion  be 
dismissed. 

McKiNNEY,  J.,  was  of  opinion  that  the  officer  could 
not  be  heard  to    object  to  the  judgment  of  the  justice; 
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as  the  objection  to  the  judgment  was  merely  a  matter 
of  error,  not  going  to  the  jurisdiction  of  the  justice. 
Consequently,  the  execution  would  have  been  a  sufficient 
justification  to    the  officer. 


Robert  Cannon  vs.  James  B.  Phillips. 


Slakdkr.  For  words  imputing  perjury.  Averment  of  materiality  vahefi 
the  charge  is  general.  In  an  action  of  slander  imputing  to  the  plaintiff, 
perjury  as  a  witness — ^if  the  charge  be  general,  as  that  "  he  swore  a  lie,^ 
it  is  not  necessary  that  there  be  an  express  ayerment  in  the  declaration  that 
the  testimony  was  material  to  the  issue.  Its  materiality  in  such  case  will 
be  presumed,  and  tlie  onus  will  be  upon  the  defendant  to  show  that  the  tes- 
timony was  not  material.  It  is  otherwise  when  the  charge  is  not  general, 
but  relates  to  a  particular  fact — ^iu  such  case  the  materiality  must  be  arer- 
red  and  proved. 

Sahi.  Statement  of  extrinsic  facts,  when  the  words  do  not  import 
legal  slander.  Act  of  1852,  ch.  152.  When  the  words  in  them- 
selves do  not  import  the  idea  of  legal  slander,  the  extrinsic  facts  ne- 
cessary to  give  meaning  and  effect  to  the  words  must  be  fully  and 
clearly  stated.  These  facts  by  averment  become  incorporated  with  the 
words  and  constitute  a  part  of  the  slanderous  imputation.  So  where 
the  declaration  charged  the  uttering  of  words  imputing  peijury  to  the 
plaintiff-^and  the  extrinsio  facts  averred  were,  that  the  plaintiff,  as 
witness,  had  been  examined  upon  oath  in  a  ** certain  action  or  suit" 
against  certain  slaves,  commenced  by  "States  warrant**  before  a  justice 
of  the  peace,  it  does  not  appear  by  legal  inference  from  the  fiictsso 
stated,  that  said  justice  had  jurisdiction  of  the  cause,  and  in  the  ab- 
sence of  direct  averment  to  that  effect,  such  a  declaration  is  bad  on 
demurrer.  Such  a  defect  is  matter  of  substance,  that  goes  to  tha 
rights  of  the  parties  and  the  merits  of  the  cause,  and  is  not  cured 
by  the  act  of  1852,  ch.  152,  which  abolishes  the  special  demurrer 
for  mere  matters  of  form. 
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Sills.  When  defeetive  declaration  cured  by  verdict.  Where  there  is 
a  defect  or  omission  in  the  declaration,  that  must  be  fatal  on  general 
demurrer,  yet  if  the  issue  joined  be  such  as  required  the  facts  defeo 
tively  stated  or  omitted,  to  be  proved  on  the  trial,  the  defect  or  omis- 
sion is  cared  hj  the  verdict 
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This  was  an  action  on  the  case  for  slanderous  words 
spoken,  instituted  by  James  B.  Phillips  against  Kobert 
Cannon,  in  the  circuit  couii;  of  Bedford  county,  and  sub- 
mitted to  a  jury  before  judge  Davidson,  at  the  Decem- 
ber term,  1853,  of  said  court.  The  declaration  to  which 
there  was  a  demurrer,  is  sufficiently  quoted  in  the  opin- 
ion. The  court  overruled  the  demurrer  and  permitted 
the  defendant  to  plead  the  general  issue.  There  was 
verdict  for  the  plaintiff  for  $3,000  damages,  and  judg- 
ment thereon,  from  which  the  defendant  appealed  in 
error  to  this  court. 

Meigs,  Kebblb,  Foster  and  Tillman,  for  the  plaintiff 
in  error,  cited  1  Chitty  PI.,  400  and  note.  13  Johns. 
R.,  78.  20  Johns.  R.,  344.  8  Humph.,  473.  3  id., 
80.      Starkie  on  Slander,  p.  — . 

"Wiseneb,  E.  Cooper,  WnriEsiDES,  Davidson  and 
OoLDWELL,  for  the  defendant  in  error,  cited,  1  Starkie 
on  Slander,  396.  13  Jolms.  R.,  48 ;  20  id.,  345.  12 
Wend.,  500;  16  id,,  450.  2  Starkie,  276.  2  Ch.  PL, 
296,  672.  3  Humph.,  104.  Act  of  1852,  ch.  152. 
2  Humph.  434.  2  Swan,  276.  6  Humph.,  174;  8  id., 
473;  1  id.,  506,  2  Greenl.  Ev.,  §  — .  8  Johns.  R., 
59.      11  Humph.,   214.      15  Johns.  R.,  327;     id.,    258. 
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ToTTKN,   J.,  ddivered  the  opinion  of  the  court. 

Phillipfl  sued  Cannon  in  the  circuit  *conrt  of  Bedford, 
in  an  action  on  the  case  for  oral  slander.  Defence  is 
made,  Jirat^  by  demurrer  to  the  declaration,  and  that 
is  overruled:  the  defendant,  by  leave,  then  pleaded  not 
guilty,  and  the  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  for  three  thousand  dollars. 

The  defendant  appealed  in  error. 

Counsel  for  the  defendant  insist  that  the  court  erred 
in  overruling  the  demurrer  to .  the  declaration,  and  this 
is   the  question  to  be  considered. 

The  words  laid  iu  the  first  count  are  "i?e  swore  a 
lie:^^  in  another  count,  "He  swore  a  lie  and  ought  to 
be  turned  out  of  the .  church,"  and  so  in  other  counts, 
the  words  are  varied,  but  are  to  the  same  effect.  As 
these  words  do  not  per  Be  import  legal  slander,  extrin- 
n€  facts  are  stated  by  way  of  inducement  and  colloqui 
um^  to  give  point  and  meaning  to  the  words,  as  fol- 
lows, to  wit: 

"A  certain  suit  or  action  by  warrant  had  been 
pending  in  the  county  aforesaid,  before  -James  H.  Gra- 
ham and  Price  C.  Steele,  two  of  the  justices  of  the 
peace  in  and  fot  the  county  aforesaid,  duly  commission- 
ed and  qualified  as  such,  wherein  the  State  of  Tennes- 
see W9S  plidntiff,  and  certain  slaves,  to  wit:  Frank, 
Eandal,  &c.,  were  defendants;  which  said  suit  or  action 
Vy  ^v^arrant  had  been  then  lately  tried,  by  said  Oraham 
%Qd  Steele,  justices  of  the  peace  aforesaid.  And  on 
Qaid  trial,  the  said  James  B.*  Phillips  had  been  and  waa 
^xanained  on  oath,  and  had  given  his  evidence  as  a 
witness,  for  and  on  the  part  of  the  said   State  of  Ten^ 


188  NASHVILLE: 


Robert  Gannon  vt,  James  B.  Phillips. 


nessee.  Yet  the  said  defendant,  &c.,  on  the  80th  day 
of  April,  1852,  in  a  certain  disconrse,  &c.,  of  and 
concerning  the  said  plaintiff,  and  of  and  concerning  the 
said  action  or  suit,  which  had  been "  pending  as  afore- 
said, and  of  and  concerning  the  evidence  by  him  the 
said  plaintiff,  given  on  the  said  trial  as  such  witness 
as  aforesaid,  spoke  and  published  these  false,  scandalous 
and  defamatory  words  following,  that  is  to  say:  "He 
(meaning  the  said  plaintiff)  swore  a  lie:"  thereby,  then 
and  there  meaning,  that  said  plaintiff,  in  giving  his  evi- 
dence as  such  witness  on  the  said  trial,  had  committed 
wilful  and  corrupt  perjury.^'* 

The  other  counts  need  not  be  stated,  as  they  do  not 
vary  the  case.  First,  it  is  insisted  that  the  count  is 
defective,  because  it  does  not  aver  that  the  testimony 
given  by  the  plaintiff  as  a  witness  on  said  trial  was 
material  to  the  matter  in  issue. 

We  consider,  that  where  the  charge  is  general^  it  is 
not  necessary  that  there  be  an  express  averment  in  the 
declaration  that  the  testimony  was  material  to  the  issue. 
Certainly,  it  must  be  material,  but  that  will  be  pre- 
sumed; and  the*  onus  rests  on  the  defendant  to  show, 
that  the  testimony  was  not  material. 

The  principle  of  the  rule  is  founded  in  reason  and 
justice.  If  a  person  give  evidence  on  the  trial  of  a 
case  before  a^  judicial  tribunal,  it  is  fair  to  presume, 
that  in  the  main,  it  was  pertinent  and  material,  other- 
wise it  would  not  have  been  offered  or  admitted.  K  a 
person  say  of  that  evidence,  that  the  witness  swore 
fidsely,  it  is  an  evident  imputation  of  perjury  in  the 
estimation  of  all  who  may  hear  it.  And  it  is  in  this 
slanderous  imputation  that  the  injury  consists. 
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On  the  contrary,  where  the  charge  is  not  general, 
but  relates  to  a  particular  fact^  the  materiality  mnst 
be  averred  and  proved;  for,  we  are  not  to  presnme, 
that  every  thing  a  witness  says,  is  pertinent  and  ma- 
terial. 

It  may  be  that  the  particular  fact  had  no  relevan- 
cy to  the  case,  and  that  the  statement  was  merely 
inadvertent. 

This  impression  would  naturally  be  made  upon  the 
mind  on  hearing  the  special  imputation,  and  would  sug- 
gest further  enquiry.  Tide.  Power  vs.  Price^  12 
Wend.  R.,  500,  S.  0.  16  Wend.  R.,  453.  Coleman 
vs.    Ooodwin^  3  Doug.,   91. 

But  where  the  defendant  justifies  the  charge,  the  plea 
must  have  the  certainty  of  an  indictment  for  perjury, 
and  be  supported  by  the  same  weight  of  proof.  Wool- 
hecJc  vs.  Keller^  6  Cowan,  118.  Clark  vs.  Dibble^  16 
Wend.   602. 

2nd.  When  the  words  in  themselves  do  not  import 
the  idea  of  legal  slander,  the  extrinsic  facts  necessary  to 
give  meaning  and  effect  to  the  words,  must  be  fiilly 
and  distinctly  stated.  These  facts  by  averment,  become 
incorporated  with  the  words,  and  constitute  a  part  of 
the  slanderous  imputation.  And  therefore,  in  the  pre- 
sent case,  the  words  and  extrinsic  facts  connected  by 
proper  averments,  must  constitute  the  charge  of  perjury, 
and  be  distinctly  stated  on  the  record.  This  is  a  fa- 
miliar principle.  1  Starkie  on  Slander,  392.  Gibson 
vs.    Williams,  4  Wend.   R.,   320. 

Now,  the  statement  is,  that  in  a  suit  or  action  by 
warrant  of  the  State  against  certain  negro  slaves  tried 
before  two  justices  of  the  peace,  the  defendant  was  ex- 
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amined  on  oath  and  gave  his  evidence.  Snch  in  sub- 
stance is  the  statement  of  the  extrinsic  matter:  and  cer- 
tainly it  is  most  vague  and  indefinite. 

The  words  suit  and  action  have  a  certain  and  de- 
finite meaning,  and  import  the  legal  demand  of  a  civil 
rights  and  yet  the  State  can  have  no  civil  demand,  to 
be  asserted  before  the  justices  against  the  negro  slaves, 
who  are  named  as  defendants  to  the  ^^suit  or  action 
hy  warrant.'^'*  And  as  to  the  term  "warrant,"  it  im- 
ports no  more  than  the  process  or  writ  in  the  case, 
civil  or  criminal,  in  the  justice's  court.  It  is  said  that 
the  case  was  a  criminal  proceeding  of  the  State  against 
the  negro  slaves  for  a  trespass,  under  the  acts  of  1783, 
ch.  14,  §  2,  and  1806,  ch.  32,  §  3,  and  when  we  look 
to  the  proof,  we  see  that  the  fact  was  so.  But  the 
demurrer  confines  the  question  to  the  face  of  the  de- 
claration and  we  cannot  look  to  the  proof.  It  is  not 
stated  that  the  justices  had  jurisdiction  of  the  matter 
before  them:  so  as  to  authorise  the  presumption  of  a 
criminal  proceeding  for  the  trespass.  It  must  appear 
by  legal  inference  from  the  facts  stated  or  by  direct 
averment  that  the  forum  had  jurisdiction  of  the  subject. 
It  is  not  necessary  to  make  a  formal  averment  of  juris- 
diction, if  it  appear  to  exist  fi^m  the  facts  stated. 
Chapman  vs.  Smith,  13  Johns.  K.,  78.  But  we  have 
seen  that  the  facts  stated  do  not  warrant  the  legal  in- 
ference that  the  justices  had  jurisdiction,  hut  the  contrary. 
•  Now,  the  statement  of  a  judicial  proceeding  of  which 
the  justices  had  jurisdiction,  is  matter  of  substance  with- 
out which  the  action  cannot  be  maintained.  The  de- 
claration was  therefore  had  on  general  demurrer. 

3rd.    It  is    argued  that    the    defect  is    cured  by  the 
act  of  1852,  ch.   152,   of  jeofails. 
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That  act  abolishes  the  special  demurrer  and  the  mo- 
tion in  arrest  of  judgment  "^br  matters  of  form^'^  in 
the  circuit  court  and  in  this   court. 

But,  as  to  matters  of  sfubstance^  that  go  to  the  rights 
of  the  parties  and  the  merits  of  the  case,  the  law  re- 
mains as  it  was  before  the  act. 

In  the  present  case,  the  defect  is  in  matter  of  sub- 
stance, and  is  not  cured  or  aided  by  the  statute. 

4th.  It  is  argued  that  the  defect  in  the  declaration 
is  cured  by  the  verdict. 

On  this  subject,  the  rule  is,  that  where  there  is  a 
defect  or  omission  in  the  declaration,  that  must  be  &tal 
on  general  demurrer,  yet  if  the  issue  joined  be  such  as 
required  the  facts  defectively  stated  or  omitted  to  be 
proved  on  the  trial,  the  defect  or  omission  is  cured  by 
the  verdict.  For  the  law  will  presume  that  the  firsts 
were  proved,  otherwise  the  verdict  would  not  have  been 
for  the  plaintiff.  Panghirn  vs.  Ramsey^  11  Johns.  R., 
142.      Chapman  vs.' Smithy   13   Johns.   R.,   80. 

But  in  the  present  case  there  was  no  waiver  of  the 
defect  in  the  declaration.  The  objection  was  taken  at 
the  threshold  by  demurrer.  The  declaration  was  not 
amended;  the  demurrer  was  erroneously,  overruled,  and 
the  defendant  compelled  to  plead  and  go  to  trial  on  a 
declaration,  which    contained  no  cause  of  action. 

In  such  case,  the  whole  proceeding  is  erroneous, 
and  the  declaration  is  not  cured  by  the  verdict. 

Let  the  judgment  bo  reversed. 
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1.  Feme  Covert.  Her  rights  as  to  property  not  reduced  into  possession 
and  sold  by  the  husband.  Chancery,  A  court  of  equity  on  the  ap- 
plication of  a  feme  covert^  will  set  aside  a  sale  of  her  interest  in  per- 
sonalty made  by  her  husband  before  the  same  is  reduced  to  posses- 
mon,  even  though  she  also  joined  in  the  conveyance  according  to  all 
the  solemnities  required  by   law  for  the  conveyance  of  real  est&te. 

2.  Warranty.  Of  title  to  personalty,  WJien  it  cannot  be  implied.  The 
law  does  not  imply  a  warranty  of  title  to  personal  property  not  in  pos- 
session of  the  vendor,  at  the  time  of  sale,  but  which  is  out  of  his 
possession  and  claimed  by  another.  In  such  case  the  warranty  must 
be  express,  it  cannot  be  implied.  The  vendor  may  in  a  proper  case, 
be  made  liable  for  fraud,  but  the  action  must  be  upon  that  ground,  not 
upon  a  contract  qf  warranty  implied. 


FROM     BEDFORD. 


This  bill  was  filed  in  chancery  at  Shelbyville  by  the 
complainant,  against  the  defendant  as  executor  of  the 
will  of  William  Hix,  dec'd,  and  John  G.,  Charles  T. 
and  Mary  Philpot  and  others,  legatees  under  the  same, 
as  purchaser  of  the  interest  of  John  G.  Philpot  and 
Mary  his  wife,  to  have  the  said  interest  decreed  to  him 
and  for  an  account.  William  Hix,  the  testator,  made 
his  will  in  1833,  and  died  soon  after,  by  which  he  set- 
tled his  whole  estate,  consisting  of  slaves  and  other 
property,  upon  his  wife,  and  directed  that  upon  the 
death  of  his  wife  the  whole  should  be  equally  divided 
among  his  children.  John  G.  and  Charles  T.  Philpot 
had  married  daughters  of  the  testator.  Pending  the  life 
estate,    Charles  T.  Philpot  purchased  the    remainder   in- 
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terest  of  John  G.  and  Mary,  and  took  a  conveyance  of 
their  interest,  in  which  both  joined.  He  afterwards  sold 
said  interest  without  warranty  to  the  complainant.  Up- 
on the  tennination  of  the  widow's  life  estate,  in  1852, 
this  bill  was  filed  for  the  purposes  aforesaid,  whereupon 
Maiy  Philpot,  by  her  next  friend,  filed  her  cross  bill, 
repudiating  said  conveyance,  and  praying  for  the  pro- 
tection of  her  rights,  and  that  said  remainder  interest 
be  settled  upon  trustees  for  her  sole  and  separate  use. 
The  cause  was  heard  by  chancellor  Ridley,  kt  the  Sep- 
tember term,  1854,  who  dismissed  the  original  bill.  The 
complainant  appealed. 

Whiiesides  and  Davidson,  for  the  complainant,  cited 
Stoiy  on  Con.,  §§  827,  828,  833,  and  cases  there  dted. 
7  Eng.  Law  and  Eq.  Rep.,  330.  Story  on  Sales,  §§  365, 
366,  367  and  notes.      5  Humph.,  484.      10  Terg.,  316. 

E.  CooPEB,  WiBENEB  and  T.  H.  Coldwkll,  for  res- 
pondent, cited,  1  Humph.,  54,  58.  4  Hay.,  26.  8 
Humph.,  118,  347.  5  Hump.,  343;  id.,  529,  535.  3 
E:ent,  472.  1  Bouv.  Ins.,  388.  1  Salk.  R.  211.  Story 
on  Sales,  §416.  1  Story  Eq.  Jur.,  ^  149,  244;  id., 
138.  5  Humph.,  529.  12  Peters,  32.  Zee  vs. 
Knuckols,  10  Humph.  9  Con.,  411.  2  Johns.  Ch. 
R.,  619.     2  Gaines,  188,      5  Johns.  Ch.  R.,  29. 

Cabttthebs,  J.,  delivered  the  opinion  of  the  court. 

William  Hix,  by  his  will  of  1838,   bequeathed  to  his 

wife  certain  slaves   and  other  property  for  life,    and   at 
14 
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her  death,  remainder  to  be   ditided  among  his  children, 
BO  as  to  make  all  equal. 

His  daughter  Mary  married  John  T.  Philpot,  and 
Bebecca,  Charles  Fhilpot.  In  the  year  1840,  Charles 
bought  of  John  T.  the  remaii^er  interest  of  his  wife 
Mary,  in  the  said  property,  and  took  their  joint  deed  for 
the  same,  which  was  upon  acknowledgment  and  privy 
examination,  registered.  On  the  3d  day  of  August, 
1842,  the  said  Charles  sold  the  same  interest  to  complain- 
ant, who  after  the  death  of  Mrs.  Hix  filed  this  bill 
against  the  executors,  his  vendor^  the  said  John  T.  and 
his  wife  Mary,  and  the  other  legatees,  setting  up  hia 
rights  as  purchaser  of  the  interest  of  John  T.  and 
Mary  his  wife,  and   asking  for  an  account. 

Whereupon,  the  said  Mary  filed  her  cross  biD,  de- 
manding that  her  rights  be  protected  in  said  property, 
and  that  the  same  be  settled  upon  her  for  her  own 
separate  use. 

Her  rights  are  clear,  as  this  is  property  never  reduc- 
ed to  possession  by  her  husband,  and  no  sale  by  him 
could  affect  her  title,  even  if  she  signed  and  acknow- 
ledged the  deed  according  to  all  the  solemnities  requir- 
ed by  law  for  the  conveyance  of  her  real  estate,  as  she 
did  in  this  case.  Yet,  being  under  coverture,  it  is  not 
binding  upon  her,  in  a  case  like  this.  This  is  not  se- 
riously contended  for  in  the  argument. 

But  secondly,  it  is  insisted  that  the-  complainant  is 
entitled  to  a  decree  over  against  his  vendor,  Charles 
Philpot,  upon  the  ground  that,  the  law  implies  a  war- 
ranty of  title  in  personalty,  although  the  deed  does  not 
contain  it  And  as  all  the  parties  are  before  the  court, 
complete  justice  should  be  done. 
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This  proposition  cannot  be  sustained  for  several  rea- 
sons: 

1.  The  law  does  not  imply  a  warranty  of  title  to 
personal  property  not  in  possession  of  the  vendor,  at  the 
time  of  the  sale,  bnt  which  is  oat  of  his  possession  and 
claimed  by  another,  as  in  the  case  before  ns.  In  snch 
cases  the  warranty  must  be  express — it  cannot  be  im- 
plied. The  vendor  may  in  a  proper  case,  be  made  lia- 
ble for  fraud,  but  the  action  must  be  upon  that  ground, 
not  upon  a  contract  of  warranty  implied. 

2.  The  facts  in  this  case,  show  that  there  was  no 
intention  to  warrant  by  PhUpot,  nor  any  such  under- 
standing on  the  part  of  Scott— it  was  an  adventure  for 
speculation  with  a  risk  of  title,  atd  all  other  conse- 
quences. 

That  it  has  turned  out  unfortunately,  cannot  change 
the   law. 

3.  There  are  no  charges  in  the  bill  to  authorise 
any  relief  against  Charles  Philpot,  even  if  the  &cts 
would  justify  it,  which,    as  we  have  seen,  they  do  not. 

We  cannot  act  upon  the  question  of  morals  and 
good  fisdth,  on  which  counsel  have  commented,  but  are 
confined  to  the  rules  of  law,  which  may  not  be  so  re- 
iBned  in  every  case. 

The  decree  of  the  chancellor  will  be  affirmed. 
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Jacob  Tilghman  et  al.   vs.  W.  0.  Baied,  Ouardian, 


Limitations.  Statute  of.  Gnuflicting  grants,  Pouesiory  title.  In  an 
action  of  trespass  quare  elausum  fregit^  inTolving  the  question  of  titfe 
between  the  parties,  both  of  whom  claimed  under  different  grants  • 
strip  of  land  common  to  both,  whereon  the  trespass  was  alleged  to 
have  been  committed,  it  appeared  that  neither  party  had  ever  held 
actual  occupation  of  the  precise  portion  of  the  debatable  land  Injured, 
but  that  the  younger  grantee  had  held  actual  possession  of  a  part  thereof 
claiming  under  his  grant  and  to  the  extent  of  its  boundaries  for  a  period 
more  than  seven  consecutive  years  prior  to  the  faistitiition  of  the  soit, 
and  that  the  elder  grantee  had  never  bad  actual  occupation  of  any  part 
of  the  debatable  land.  Held:  That  the  title  of  the  younger  grantee 
to  the  whole  strip  was  by  virtue  of  each  possession,  protected  by  the 
statute  of  limitations.  Vide,  Bryson  vs.  Slagle^  Busbee^s  Law  Bep.,  449* 
et  BrowrCt  heirs  vs.  Patterns  heire,  id.,  461. 


FROM    WILSON. 


Tbis  action  of  trespass  quare  elausum  fregit^  is  from 
the  circuit  court  of  Wilson  county.  It  was  originally 
instituted  by  Baird,  as  guardian,  against  Tilghman  and 
otluTS,  before  a  justice  of  the  peace  in  said  county,  for 
an  alleged  trespass  upon  a  strip  of  land  claimed  by  both 
parties  under  different  grants,  and  was  brought  by  ap- 
peal into  the  circuit  court.  The  decision  of  the  cause 
involved  also  the  question  of  title,  the  muniments  of 
wliich  on  both  sides,  are  stated  in  the  opinion.  It  was 
submitted  to  a  jury,  before  judge  Davidson,  and  resulted 
in  a  verdict  and  judgment  for  the  plaintiff.  The  de- 
fendants appealed  in  error. 

Meigs,  for  the  plaintiffs. 
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JoEDAN  Stokes,  for  the  defendant. 

E.  H.   EwiNG,  special  J.,  delivered  the  opinion  of  the 
court. 

This  was  an  action  of  trespass  qicare  clausum  fregit^ 
commenced  before  a  justice  of  the  peace  of  Wilson  coun- 
ty, by  Baird  against  Tilghman,  for  cutting  timber  on 
land  claimed  by  Baird.  The  object  of  both  parties  was, 
perhaps,  to  try  the  title  to  the  land,  though  that  was 
not  necessarily  involved  in  the  action.  The  case  was  tak- 
en by  appeal  from  the  magistrate's  judgment  to  the  dr- 
coit  court  of  "Wilson  county,  where  upon  the  verdict  of 
a  juiy,  judgment  was  rendered  for  the  plaintiff  below. 
From  this  judgment,  defendants  below  appeal  to  this 
court.  The  case  appears  to  have  been  this:  The  land 
in  dispute  was  granted  by  North  Carolina,  in  1789,  to 
one  Slade,  under  whom  the  Tilghmans  claim.  The  same 
land  was  granted,  in  1793,  to  McFarland,  under  whom 
Baird  claims.  The  grants  interfered  on  their  respective 
eastern  and  western  boundaries,  for  a  considerable  dis- 
tance, to  the  width  of  sixteen  poles;  neither  Slade,  nor 
any  one  claiming  under  him,  so  far  as  the  proof  shows, 
has  ever  been  in  possession  of  any  part  of  this  strip  of 
land,  common  to  both  grants.  On  the  contrary,  McFar- 
land, and  those  claiming  under  him,  commenced  a  pos- 
session of  a  portion  of  this  debatable  lan^,  as  early  as 
1808,  by  cultivating  and  fencing  it,  and  continued  that 
possession  till  the  commencement  of  this  action.  Neither 
of  the  parties,  nor  any  of  those  under  whom  they  claim, 
have  ever  been  in  possession  of  that  precise  portion  of 
the  land  from  which  the  trees  were  cut,  and  which  is 
part    of  the  strip    above  mentioned.    Flowers  McGregor, 
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who  owned  part  of  the  Slade  grant  in  1828,  had  his 
land  proceBsioned  and  running  with  the  western  bound- 
ary of  the  grant,  embraced  the  land  now  disputed,  as 
also,  a  portion  of  the  land  cultivated  and  claimed  by 
those  deriving  title  under  the  McFarland  grant.  The 
claimant  under  the  McFarland  grant  seems  to  have  ob- 
jected to  this  running,  but  seems  also,  to  have  spoken  of 
acquiescing  in  it,  and  to  have  stated  that  he  would  re- 
move his  fences  to  accord  with  it.  Afterwards,  however, 
and  before  the  year  1833,  (things  remaining,  in  other  re- 
spects, as  they  had  been  previously,)  Flowers  McGregor 
and  McFarland  being  then  conterminous  owners,  agreed 
to  divide  this  strip  of  sixteen  poles  between  them,  and 
did  in  effect  run  a  line  north  and  south,  at  eight  poles 
distance  on  either  side  from  the  respective  original  bound- 
ary lines  of  the  two  grants. 

No  writing  was,  however,  entered  into  upon  the  sub- 
ject. So  matters  remained  until  the  death  of  Flowers 
McGregor.  In  the  division  of  his  lands,  this  compromise 
line  was  disregarded,  and  ttie  old  line  of  the  Slade  grant 
again  taken  as  the  boundary  (Baird.  who  was  now  own- 
er on  the  McFarland  side  objecting.)  Subsequently  to 
1838,  Flowers  McGregor  was  heard  to  speak  of  the  onn- 
promise  line,  as  a  boundary  line. 

To  the  charge  of  the  judge  to  the  jury,  no  objection 
is  made  her«.  It  is  urged,  however,  for  plaintiffs  in 
error,  that  as  the  western  line  of  the  Slade  grant  was 
not  uncertain  (tlie  proof  making  this  clear)  the  compro- 
mise line  could  not  be  supported,  as  to  that  portion  of 
the  slip  of  sixteen  poles,  not  in  actual  occupation  by  tiie 
claimant  under  the  McFarland  grant.  That  at  any  rate, 
something  more  than  the  mere  verbal  agreement  must  be 
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Bhown,  some  aet8  or  conduct  showing  approval  of  and 
acquiescence  in  the  line  as  the  bonndary.  To  Bnstain  this 
view,  we  are  referred  to  the  teases  of  NicJiol  vs.  Lytle^ 
4  Terg.,  456.  Gilchrist  vs:  McOehee^  9  Yerg,,  455, 
and  other  cases  of  the  same  description. 

The  proof  certainly  greatly  preponderates  in  favor  of 
the  line  ascertained  by  the  processioning  of  1828,  as  the 
true  western  line  of  the  Slade  grant,  though  there  is 
proof  on  the  other  side,  and  the  question  was  &irly  left 
to  the  jury,  under  a  correct  charge  by  the  circuit  judge. 
This  might  present  some  difficulty,  if  the  case  depended 
upon  it.  Again,  it  might  be  a  question  whether  parties 
might  not  establish  a  boundary  by  parol  as  weD,  where 
rights  were  uncertain,  by  reason  of  the  statute  of  limita- 
tions, as  other  causes  where  lines  were  doubtful. 

Waiving  these  questions,  however,  there  seems  to 
have  been  sufficient  warrant  for  the  verdict  and  judgment 
in  another  c(»isideration,  and  that  is,  that  the  plaintiff  be- 
low, and  those  under  whom  he  claimed,  had  been  in  ac- 
tual occupation  of  a  portion  of  the  land  common  to  both 
grants,  claiming  under  the  McFarland  graAt,  and  to  the 
extent  of  its  boundaries  (at  least  till  the  compromise)  for 
more  tiian  seven  years  consecutively  previous  to  the  com- 
mencement of  the  action  of  trespass. 

The  claimants  under  the  Slade  grant  never  had  been 
in  actual  possession  of  any  part  of  this  common  ground. 

By  numerous  decisions  of  the  court,  thiB  description 
of  possession  is  held  to  give  titie  to  that  portion  of  the 
land,  as  to  which  tiie  grants  conflict.  See  as  to  this 
point,  Napier  vs.  Simpson^  1st  Tenn.  Rep.,  448.  Tal- 
hat  vs.  McQwoock^  1   Yerg.,    262.     Smitk  vs.  MeCalVs 
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heir8j  2  Humph.,  163.      JBightower  vs.   Smithy  7  Yerg., 
600,  and  Kelly  vs.  JSit»rej  1  Hnmph.  B.,  163. 
Let  the  judgment  be  affirmed* 


Patbiok  Fat  vs.  Abraham  Eeager,  ^V,  et  al. 


1.  Attaohmknt.  Executor,  Estate  of  tettotor  noi  iubfeet  to  attachment 
until  after  qualification  of.  An  execator  can  do  no  Talid  act  in  refer- 
ence to  the  effects  of  the  testator  until  after  his  qualification  aa  such. 
The  goods  until  his  qualification,  are  in  euttodia  le^is.  The  executor 
therefore  cannot  be  sued  in  law  or  equity ;  nor  can  the  goods  be  attached 
unto  after  his  qualification.  In  this  respect  he  occupies  under  our  law, 
the  eame  attitude  as  an  administrator.  So,  an  attachment  against  th« 
gopds  of  the  testator,  obtained  by  a  creditor  before  the  qualification 
of  the  executor,  to  suliject  legacies  to  the  payment  of  the  debts  of  a 
legatee,  is  premature  and  must  be  treated  as  a  cullity. 

2.  Samx.  Same.  Chancery.  Where  the  executor  has  a  Talid  claim  upon 
the  funds  of  the  testator  in  his  hands,  and  another  creditor  seeks  tcr* 
reach  said  fund  by  a  biU  filed  after  the  qualification  of  said  executor, 
without  fixing  a  prior  valid  lien  thereon  by  attachment  or  otherwise — 
such  creditor  must  be  postponed  until  after  the  satisfiu;tion  of  the  debt 
due  to  the  executor.  At  most,  he  would  only  be  entitled  to  the  sur^ 
plus,  if  any  remained. 


FROM   BEDFOBD. 


This  was  an  attachment  bill  filed  in  chancery,  at 
ShelbyriUe,  on  the  4th  of  Angost,  1853,  against  the  de- 
fendant as  execntor  of  the  last  will  and  testament  of 
Elijah  Lacy,  dec'd,  and  Kobert  Lacy,  one  of  the  legatees 
under  said  will,  to  subject  a  legacy   bequeathed   to  said 
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Eobert  Lacy  in  said  will,  to  the  payment  of  a  debt  due 
from  the  latter  to  the  complainant.  The  will  gave  the 
whole  estate  for  life  to  the  wife  of  said  testator,  who 
died  before  the  testator.  It  directed  that,  upon  the 
death  of  his  wife  the  estate  shonld  be  sold  by  the  ex- 
ecator,  and  out  of  the  proceeds  certain  legacies  shonld 
be  paid,  among  others  one  of  $150  to  Bobert  Lacy. 
This  bill  was  filed  jnst  after  the  probate  of  the  will. 
The  defendant  Beager  and  Bobert  Lacy  were  appointed 
the  executors  of  the  wiU,  the  /ormer  of  whom  alone 
qualified,  after  the  filing  of  the  bill.  The  defendant, 
Lacy,  was  a  non-resident,  as  to  whom  publication  wad 
made  and  &iling  to  answer,  a  decree  pro  confeeso  was 
taken  as  to  him.  The  other  defendant,  Beager,  an- 
swered and  insisted  upon  his  right  to  retain  the*  fund 
in  his  hands,  to  reimburse  himself  pro  tanto,  for  cer- 
tain security  debts  largely  exceeding  the  interest  of  said 
Bobert  Lacy  under  the  will,  which  he  had  paid  for 
him..  The  cause  was  heard  by  chancellor  Bidley,  at 
the  August  term,  1854,  of  said  court,  who  decreed  that 
the  defendant,  Beager,  had  a  right  to  retain  the  fond 
as  insisted  in  his  answer,  in  priority  over  the  claim 
of  the  complainant,  and  dismissed  the  bill.  The  com- 
plainant appealed. 

Whtibsides  and  DAyn>60N,  for  the  complainant. 
WiBENEB,   for  the  defendant. 

MoEjmsnsr,  J.,  delivered  the  opinion  of  the  court. 
This    is   an  attachment   bill.     It  alleges  that  Bobert 
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Lacy,  a  resident  of  Alabama,  is  indebted  to  the  com- 
plainant in  the  snm  of  $135  20,  by  note  nnder  seal, 
with  interest  thereon  from  Ist  September,  1846:  That 
the  &ther  of  said  Lacy,  who  recently  departed  this  life 
in  Bedford  county,  by  his  last  will  and  testament  be- 
queathed to  him,  said  Eobert  Lacy,  a  pecuniary  legacy 
of  $150,  to  be  paid  out*  of  the  proceeds  of  certain  real 
property  directed  to  be  sold.  The  bill  seeks  to  attadi 
eaid  legacy  for  the  satisfaction  of  complainant's  debt. 

The  will  of  the  testator  was  admitted  to  probate  at 
&A  August  session  of  the  cotmty  court  of  Bedford,  1863. 
This  bill  was  filed  on  the  4th  of  August,  immediately 
after  the  probate  of  the  will,  but  iefore  the  qualvficatum 
i>f  the  drfmdant^  a%  executor^  as  is  shown  on  the  fiace 
of  the  bill;  the  executor  not  having  qualified  untQ 
the  September  session,  1853,  of  the  county  court  of 
Bedford. 

The  defi^dant,  after  his  qualification  as  executor,  an- 
€wered  the  bill,  without  exception  on  the  ground  that  it 
was  prematurely  and  irregularly  filed.  The  debt  to  the 
complainant  is  not  questioned  in  the  answer;  but  the 
defendant  alleges  that  said  Lacy  is  indebted  to  him  in 
in  a  large  sum,  for  money  paid  as  his  surety  upon  a 
judgment;  and  insists  that,  as  against  the  complain- 
ant, he  has  the  right  to  retain  the  amount  of  said  l^a- 
.  cy  in  part  satisfaction  of  his  debt. 

The  chancellor  concurred  in  this  view  of  the  case, 
and  dismissed  the  bill. 

The  decree  in  this  cause  may  be  sustained  upon  a 
ground  difierent  fix)m  that  upon  which  it  is  placed  by 
the  chancellor.  The  complainant,  by  virtue  of  his  at- 
tachment, acquired  no  lien  upon  the  funds  in  thje  bands 
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of  the  defendant.  The  attachment  was  prematurely  and 
wrongfiifly  isflned,  and  must,  therefore,  be  treated  aB 
wholly  nugatory.  It  is  well  settled,  under  our  law,  that 
imtil  after  his  qnalification  an  execntor  stands  upon  the 
same  footing  with  an  administrator;  and  that  until  he 
has  given  bond,  and  been  duly  qualified,  as  required  by 
law,  the  goods  and  chattels  of  the  testator  remain  in 
custody  of  the  law;  and  he  can  do  no  valid  act  relat- 
ing to  the  administration  thereof.  See '  the  cases,  1 
Meigs'  Dig.,  p.  28.  From  this  it  results,  that  until 
after  qualification,  the  executor  cannot  be  sued,  either  at 
law  or  in  equity;  nor  can  the  eflects  of  the  testator's 
estate  be  attached  while  in  custody  of  the  law. 

The  bill  might  have  been  abated  on  the  plea  of  the 
defendant,  and  the  attachment  dissolved:  but  it  avails 
the  complainant  nothing  that  the  defendant  waived  his 
right  to  have  this  done,  and  submitted  to  answer  the 
bill  without  exception  to  the  fatal  irregularity  of  the  pro- 
ceeding. His  failure  to  do  so,  could  not  give  effect  to 
the  attachment,  which,  in  it6  inception,  was  illegal  and 
void. 

H  the  complainant  were  to  be  placed  in  the  most 
fevorable  attitude  he  could  possibly  occupy,  imder  the  cir- 
cumstances, that  of  a  creditor  seeking  to  reach  the  fimd 
by  a  bill,  filed  after  the  qualification  of  the  executor,  but 
without  fixing  a  lien  thereon  by  attachment,  or  otherwise, 
he  must,  upon  a  well  established  principle,  be  postponed 
until  afi;er  satisfation  of  the  debt  due  to  the  defendant; 
at  most,  he  could  only  claim  to  be  entitled  to  the  sur- 
plus, if  any  thing  remained,  which  is  not  the  case  here. 
The  complainant  having  acquired  no  lien  or  priority  of 
satisfiiction  through  his  attachment;  and  having  no  supe- 
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rior  equity  in  the  fond,  has  no  claim  to  the  interposi- 
tion of  a  court  of  equity,  to  deprive  the  defendant  of  the 
advantage  possessed  by  him  in  having  the  fond  in  Ips 
hands.  But  it  is  not  necessary  to  discuss  the  question 
in  this  respect;  as,  upon  the  ground  first  stated,  we 
think  the  complainant  ought  to  be  repelled. 
Decree  affirmed. 


KisDON  Knott  v8.  0.  P.  Cunningham. 


1.  Limitations.  Statute  of,  Relates  to  the  form  of  action,  Aeti  of 
I860,  ch,  141,  and  1715,  eh.  27,  §  5.  By  the  act  of  1860,  cb.  141,  the 
common  law  roles  as  to  certain  actions  have  been  so  for  changed,  that  in 
all  cases  where  an  action  of  trespass  would  lie,  it  is  lawful  to  bring 
either  trespass,  or  trespass  on  the  case,  at  the  election  of  the  party. 
So,  in  an  action  of  trespass  on  the  case  for  personal  injuries,  the  de- 
fendant cannot  rely  upon  a  plea  of  the  statute  of  limitations  of  one  year, 
as  in  trespass  vi  et  armti,  under  the  act  of  1716,  ch.  27,  §  6.  The 
limitation  depends  upon  the  form  of  the  action. 

2.  Trespass.  Action  of  may  be  maintained  against  each  of  several 
co-trespassers.  An  action  may  be  maintained  against  each'  of  several  pep- 
sons  who  jointly  committed  a  trespass,  and  a  judgment  against  one  joint 
trespasser,  without  satisfaction,  is  no  bar  to  an  acUon  against  a  co-trea- 
passer.  The  plaintiff  may  proceed  to  judgment  against  each  in  his 
several .  actions,  but  he  can  enforce  but  one  satisfaction  for  the  same 
injury  except  for  costs,  in  the  respective  cases,  which  he  may  enforce 
the  collection  of  by  execution.  In  such  case  the  plaintiff  maf  elect  hia 
satisfaction  either  out  of  the  most  solvent  of  the  parties— or  the  larger 
judgment — and  such  election  and  satisfaction  will  forever  preclude  him 
from  proceeding  against  either  of  the  other  defendants. 


FBOM    BEDFORD. 


This  was  an  action    of  trespass    on  the  case  brought 
by  Cunningham    against   Knott,  in    the   circnit  court  of 
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Bedford.  It  seems  that  Knott  and  one  StnaDing  were 
racing  their  horses  along  a  pnblic  road,  and  overran  the 
defendant,  Cunningham,  and  inflicted  serious  injuries  upon 
himself  and  his  horse,  which  resulted  in  the  death  of 
his  horse.  This  was  the  foundation  of  this  suit,  which 
was  commenced  on  the  28th  of  March,  1853.  The  de- 
fendant pleaded  the  statute  of  limitations  of  one  year; 
and,  also,  that  the  plaintiff  had  already  recovered  a  judg- 
ment against  his  co-trespasser,  Smalling,  for  the  same 
cause  of  action,  which  "said  judgment  remained  in  ftdl 
force,  not  reversed,  vacated  or  satisfied."  To  both  of 
these  pleas  the  plaintiff  demurred,  and  the  court  sustain- 
ed the  demurrer  to  each.  At  the  April  term,  1864, 
the  cause  was  submitted  to  a  jury  of  Bedford,  before 
judge  Davidson,  and  resulted  in  a  verdict  for  the  plain- 
tiff of  $140  damages,  and  judgment  thereon,  from  which 
the  defendant  appealed  in  error  to  this  court. 

E.  A.  Keeble,  for  the  plaintiff  in  error,  said : 

The  plea  of  a  former  recovery  of  damages  for  the 
same  trespass  against  B.  Smalling,  and  taking  judgment 
on  said  verdict,  is  a  complete  bar  to  the  present  action. 
Davis  vs.   Chance^   2  Yerg.  Rep.,  94. 

The  assessment  by  the  jury  of  several  damages  against 
several  defendants,  charged  in  the  same  suit,  with  any 
trespass,  whether  they  join  or  sever  in  tlieir  pleas,  wiU 
render  the  judgment  erroneous,  unless  plaintiff  enters  a 
nolle  prosequi  as  to  all,  except  th  *  one  he  takes  judg- 
ment against  first.      1  Saunders,  207,  a,  note  2. 

The  statute  of  limitations  of  one  year  is  a  good  bar 
to  the  action.     Act  1715,  ch.  27,  §  5,  N.  &  C,  439. 
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A  smgle  «ct  of  trespass  cannot  be  divided,  so  as  to 
bring  two  suits,  for  the  same  cause  of  action.  Farring- 
ton  vs.  Smithy  15  Johnson,  482. 

Ed.  Oooper,  for  the  defendant  in  error,  said: 

1.  The  action  may  well  be  sustained  upon  the  proof 
in  the  record.    See  acts  of  1849,   1850,  page  345. 

2.  The  demurrer  of  the  defendant  in  error  to  the 
special  plea  of  former  recovery  against  co-trespasser, 
was  sustained  by  the  court  below.  In  this  there  was 
no  error. 

It  is  necessary  in  a  plea  of  former  recovery y  that  it 
should  be  alleged  in  the  plea,  that  the  plaintiff  had  re- 
ceived the  amount  recovered  against  the  co-trespasser, 
in  the  other  action,  before  it  can  be  pleaddin  har  of  the 
present  action.  See  1  Johns.  Eep.,  290;  16  Johns. 
Eep.,  215.  7  Cowen  Eep.  8  Cowen  Eep.  Where_ 
it  is  well  settled,  both  upon  reason  and  authority,  that 
the  mere  recovery  of  a  separate  judgment  against  one 
tre^assery  is  no  satisfaction  of  the  trespass,  unless  the 
judgment  has  been  paid,  or  otherwise  satisfied.  Separate 
actions  can  be  sustained  against  several  trespassers,  and 
the  mere  recovery  of  a  judgment  does  not  bar  the  right 
of  action,  or  the  prosecution  of  the  action  to  judgment, 
against  the  other  trespassers.  See  authorities  already 
cited. 

3.  The  case  in  2  Yerger,  94,  96,  does  not  conflict 
with  the  view  here  presented — the  facts  in  the  case  show 
that  it  was  attempted  by  the  plaintiff  to  recover  of  one 

fof  the  trespassers,  against  whom  he  had  already  a  judg- 
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ment  for  a  certain  amount,  a  larger  sxuD)  because  tlyd 
jury  had  afterwards  returned  a  much  larger  verdict 
against  one  of  the  co-trespassers — and  the  court  correctly 
decide,  that  this  could  not  be  done — ^but  that  the  plain* 
tiff  might  elect,  which  judgment  he  would  collect,  as 
against  the  trespassers. 

4.  The  language  used  by  the  court,  that  there  can 
be  but  one  judgment  for  every  trespass,  evidently  has 
reference  alone,  to  the  perBon  against  whom  the  judg- 
ment had  been  recovered,  not  to  the  offence  v^ere  com* 
mitted  by  several  trespassers. 

5.  Again:  Ii  Cunningham  has  a  right  to  a  recove- 
ry, against  each  tre^asaer^  for  the  wrong  committed  by 
them,  then  he  has  the  right  to  elect  which  judgment 
he  will  collect,  and  the  recovery  of  the  one  judgment  is 
no  answer,  to  the  recovery  of  another  against  a  different 
trespasser.    See  2  Yerg.,  94,  96.    6  Humph.,  Ill,  113. 

6.  This  being  an  action  of  trespass  on  the  case, 
the  statute  of  limitations,  of  one  year,  does  not  apply; 
and  thei-efore  the  demurrer  to  that  plea  was  well  taken, 
and  the  action  of  the  court  correct. 

McKunoT,   J.,  delivered  the  opinion  of  the   court. 

This  was  an  action  of  trespass  on  the  oase^  brought 
by  Cunningham  against  Knott  in  the  circuit  court  of 
Bedford.  The  plaintiff  recovered  judgment  for  one  hun- 
dred and  forty  dollars  damages ;  and  to  reverse  this  judg- 
ment an  appeal  in  error  has  been  prosecuted  to  this 
court. 

The  gravamen   of  the  action   is,    that  the  defendant, 
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Knott,  and  one  Smalling,  in  rnnning  their  horsee  for  a 
wager,  upon  the  public  highway,  ran  against  the  horse 
on  which  the  plaintiff  was  riding,  whereby  the  plain- 
tiff was  thrown  from  his  horse,  and  greatly  bruised  and 
injured,   and  his  horse  was  killed. 

The  defendant,  among  other  pleas,  pleaded  that  the 
plaintiff  had  brought  an  action  against  said  Smalling,  in 
the  circuit  court  of  Bedford,  for  the  same  identical  cause 
of  action;  and  at  the  August  term,  1862,  of  said  court, 
had  recovered  a  verdict  and  judgment  against  said  Small- 
ing for  $145  60.  And  this  judgment,  the  plea  avers, 
remains  in  its  full  force,  not  "reversed,  sati^d^  or 
made  void." 

The  defendant  also  pleaded  the  statute  of  limitations, 
"not  guilty  of  the  supposed  trespass  within  one  year  be- 
fore the  commencement  of  the  action." 

To  each  of  these  pleas  there  was  a  demurrer,  which 
were  sustained:  and  in  this,  the  supposed  error  consists. 

1.  The  plea  of  the  statute  of  '^one  year^^  cannot  ap- 
ply in  this  case.  It  is  true,  that  on  common  law  prin- 
ciples, the  injury  complained  of  in  the  declaration  consti- 
tutes the  proper  ground  of  an  action  of  trespass  vi  et  ar- 
misy  and  not  of  trespass  on  the  case.  But  by  the  act  of 
1850,  ch.  141,  the  common  law  upon  this  subject  ia 
changed.  It  enacts:  "That  in  all  cases  where  an  ac- 
tion of  trespass  would  lie,  by  the  existing  law,  it  shall 
be  lawM  to  bring  an  action  of  trespass  on  the  case,  or 
trespass,  at  the  election  of  the  party."  Under  this  sta- 
tute, the  present  action  is  brought  in  case.  With  re- 
ference to  the  statute  of  limitations,  this  is  an  important 
change  in  the  law.  By  the  act  of  1715,  ch.  27,  §6, 
the  limitation    depends  on  the  form  of   the  action.     In 
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actions  of  trespass  on  the  case,  the  period  required  to 
form  the  bar  is  three  years:  Whereas,  in  an  action  of 
trespass  vi  et  armisy  for  injuries  to  the  person  or  per- 
sonal property,  the  period  is  only  one  year.  In  this 
view,  the  plea  of  the  statate  of  limitations  of  one  year 
was  improperly  pleaded. 

2.  It  is  supposed  the  court  erred  in  sustaining  the 
demurrer  to  the  plea,  which  sets  up  the  recovery  against 
SmaQing,  in  bar  of  this  action. 

This  plea  assumes  that,  if  an  action  be  brought, 
and  a  judgment  recovered  against  one  of  several  persons 
who  jointly  committed  a  trespass,  the  judgment  recover- 
ed in  such  case,  without  satis&ction,  is  a  bar  to  an  ac- 
tion against  the  others.  And  this  doctrine  is  sanction- 
ed by  some  of  the  authorities;  but  other  authorities 
maintain,  and  upon  sounder  and  more  consistent  princi- 
ples, that  a  judgment  against  one  joint  trespasser,  with- 
out satis&ction,  is  no  bar  to  an  action  against  a  co- 
trespasser;  and  such  is  the  settled  course  of  decision  in 
this  State. 

The  law  distinguishes  between  wrongs  which,  in  their 
nature,  may  in  legal  contemplation  be  committed  by 
several  concurrently,  and  such  as  may  not.  The  former, 
according  to  all  the  authorities,  are  regarded  as  several 
as  well  as  joint ;  the  wrong  being  in  its  nature  the  sep- 
arate act  of  each  individual. 

The  authorities  relied  upon  in  support  of  the  plea, 
seem  to  hold,  that  if  the  plaintiff  elects  not  to  sue  the 
the  wrong  doers  jointly,  he  may  single  out  any  one  of 
them,  and  sue  him  separately,  and  proceed  to  judgment 
and  execution  against  him  alone;  but  that  this  will  pre- 
clude the  plaintiff  from  proceeding  against  either  of  the 
15 
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other  parties.  This  doctrine  proceeds  upon  the  principle 
that,  whether  the  action  be  against  all^  or  only  against 
one  of  the  several  wrong-doers,  damages  must  be  assess- 
ed commensurate  with  the  entire  injury  sustained  by  the 
plaintiff:  and  that  the  judgment  of  itself,  without  re- 
gard to  the  question  of  satisfaction,   constitutes  a  bar. 

The  more  reasonable  doctrine,  on  the  other  hand,  is, 
that  as  each  of  the  wrong-doers  is  liable  for  his  own 
act,  separate  actions  may  be  brought  at  the  same  time, 
or  successively,  against  each  of  tlie  several  trespassers: 
in  each  of  which  the  plaintiff  may  proceed  to  judgment. 
But  as  he  can  claim  or  enforce  only  one  satisfaction  for 
the  same  injury,  he  must  elect  against  which  of  the 
several  he  will  proceed  to  execution  for  the  satisfaction 
of  his  damages.  If  the  several  assessments  vary  in 
amount,  he  may  elect  to  take  the  larger  sum,  or  if  the 
defendants  be  not  all  solvent,  he  mss  elect  to  proceed 
against  the  solvent  party.  And  such  election,  followed 
by  actual  satisfaction  of  that  particular  judgment,  will 
preclude  the  plaintiff  from  proceeding  against  either  of 
the  other  defendants,  upon  the  judgments  recovered 
against  them,  except  for  the  costs  in  the  respective  cases, 
which  he  may  enforce  the  collection  of  by  execution. 

In  this    view  of  the    case,  there  is   no   error    in  the 
record,  and  the  judgment  wiU  be  aflBjrmed, 
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1.  Laud  Law.  JEgedmeni.  How  plaintiff  «n,  nuty  etiablith  iitU.  The 
plaintiff  in  the  action  of  ^'ectment,  in  this  State,  may  establish  a  title  in 
himself  first,  by  a  connected  chain  of  oonreyanees  from  the  grantee,  or 
secondly,  by  operation  of  the  1  §  of  the  statute  of  limitations  of  1819,  or 
thirdly,  long  possesdon,  which  in  legal  contemplation  is  an  assurance  of 
title.  If  he  reHes  upon  the  first,  his  chain  of  conveyances  from  the 
grantee  must  be  complete  and  unbroken ;  if  upon  the  second,  he  must 
show  that  the  Umd  has  been  granted  by  this  State  or  North  Carolina  to 
some  person,  no  matter  who,  as  an  indispensable  prerequisite  to  his  clium 
under  the  statute ;  if  upon  the  third,  he  must  also  show  a  grant,  either 
in  fact  or  by  presumption  of  law.  If  he  cannot  in  the  latter  case  pro- 
duce the  grant,  or  show  that  the  land  has  in  &ct  been  granted,  then  he 
may  resort  to  the  presumption  of  law  arising  from  a  continued  uninter- 
rupted possession  for  a  period  of  twenty  years. 

2.  Same.  J\mUy  year»  post€$9ion.  Premmpium  of  law^  not  aided  hy 
eohr  of  title.  The  doctrine  of  presumption  of  title  rests  upon  the  sim- 
ple fact  of  long  continued  use  and  enjoyment,  which  is  regarded  in  law 
as  evidence  of  title  and  seisen  in  fee,  and  supplies  the  absence  or  loss  of  a 
grant  It  requires  no  aid  from  color  of  title.  The  possession  is  prima 
taeie  eyidence  of  title,  and  the  law  supposes  that  it  had  a  legal  origin. 
It  rests  alone  upon  a  principle  of  pubhc  policy,  to  quiet  the  titles  of  those 
who  can  show  no  other  title  than  long  continued  possession  and  use. 


FROM  BEDFORD. 


This  action  of  ejectment  was  submitted  to  a  jury  of 
the  connty  of  Bedford,  at  the  December  term,  1853,  of 
the  circuit  court  of  said  county,  before  judge  Pepper, 
and  resulted  in  a  verdict  and  judgment  for  the  defend- 
ant, fipom  which  the  plaintiff  appealed  in  error  to  this 
court. 

FosTEB,  E.  A.  Kebblb  and  Tilman,  for  the  plaintiff. 

CoLDWELL,  Ed.  Ooopsr  and  Whtiesides,  for  the  de- 
fendant. 


2en2U 
17      ^ 


^ 


KASHVILLE: 


Robert  Cannon  v$.  Jamee  B.  PhiUipa. 


MoKiNNET,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  ejectment.  The  plaintiff  failed 
in  the  action,  and  the  case  is  brought  here  upon  an  ap- 
peal in  error.  The  only  point  neoessary  to  be  consider- 
ed,  arises  upon  the  charge  of  the  court. 

The  jury  were  instructed,  "that  the  plaintiff  in  de- 
raigning  his  title,  must  do  so  regularly  from  the  State  rf 
Tennessee,  or  North  Carolina,  either  to  himself  or  to 
some  other  person  under  whom  he  claimed;  or  he  must 
show  twenty  years  possession  under  a  deed,  or  some 
color  of  title,  which  would  make  his  title  good  in  the 
absence  of  any  grant." 

This  instruction  is  singularly  inaccurate. 

Under  our  law,  the  plaintiff  in  ejectment,  may  estab- 
lish a  title  in  himself:  1st,  by  a  connected  chain  of  con- 
reyances  from  the  grantee,  or  secondly,  by  operation  of 
the  first  section  of  the  statute  of  limitations  of  1819;  or 
thirdly,  long  possession,  which  in  the  eye  of  the  law,  is 
an  assurance  of  title. 

Where,  as  in  the  case  before  us,  the  plaintiff  claims 
to  have  acquired  a  "good  and  indefeasible  title  in  fee 
simple,"  to  the  premises  sued  for,  by  operation  of  the 
statute  of  limitations,  it  is  required  that  he  should  show, 
not  only  seven  years  possession,  held  or  claimed  by  virtue 
of  a  deed,  devise,  grant,  or  other  assurance  purporting  to 
convey  an  estate  in  fee  simple:  he  must  likewise  show 
that  the  land  had  been  granted  by  this  State  or  North 
Carolina,  either  in  fact,  or  by  presumption  of  law. 

Until  the  land  has  been  granted,  the  statute  cannot 
attach  or  begin  to  run.  But  if  in  point  of  &ct,  there  has 
been  a  grant,  it  is   unimportant  to   whom  it  may  have 
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issued.  So  &r  as  respects  the  title  of  the  possessor, 
whether  the  land  was  granted  to  the  person  from  or 
through  whom  the  possessor  derives  title,  or  to  another 
and  adverse  claimant,  is  a  consideration  that  does  -not  in 
the  slightest  degree  affect  the  operation  of  the  statute. 

The  only  enquiry  is,  has  the  land  been  granted?  no 
matter  to  whom. 

If,  however,  as  in  the  case  under  consideration,  the 
plaintiff  be  unable  to  produce  the  grant,  or  to  show  that 
the  land  has  in  fact  been  granted,  he  may  resort  to  the 
presomption  of  law  arising  from  a  continued  uninterrupt- 
ed possession  for  the  space  of  twenty  years.  This  long 
continued  possession  is  regarded  in  law,  as  evidence  of 
title  and  seisin  in  fee,  and  it  supplies  the  absence  or 
loss  of  a  grant. 

But  in  the  latter  case,  where  the  plaintiff  relies 
upon  the  presumption  of  a  grant,  it  is  no  more  im> 
portant  than  in  the  former,  where  a  grant  is  shown  to 
esdst;  that  the  possession,  upon  which  the  presumption 
is  founded,  should  have  been  a  possession  in  the  per- 
son from  whom  the  plaintiff's  assurance  of  tide  was 
derived,  or  those  under  whom  he  claimed.  The  effect 
as  respects  the  operation  of  the  statute  upon  the  plain- 
tiff's title,  will  be  the  same,  although  the  possession 
were  adverse  to  the  claim  of  those  from  whom  the 
plaintiff's  deed  or  other  assurance  was  derived.  Here, 
as  in  the  former  ease,  the  only  matter  of  importance 
is,  the  fact  of  such  a  prior  possession,  as  is  sufficient 
to  raise  the  presumption,  With  the  aid  of  the  presump- 
tion of  a  grant  thus  arising;  or  upon  showing  the  ac- 
tual eidstenee  of  a  grant,  as  before  stated,  the  party 
whose  title  has  become  indefeasible  by  force  of  the  first 
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section  of  the  statute,  is  in  a  condition  to  maintain 
ejectment,  or  any  other  form  of  action,  for  an  injury 
to  the  premises. 

Th^  first  proposition  laid  down  in  the  charge  of  the 
court,  that  the  plaintiff  must  show  a  grant,  "either  to 
himself,  or  to  some  other  person,  under  whom  he  claim- 
ed," is  wholly  erroneous.  And  the  second  proposition 
is  no  less  erroneous.  It  assumes  that  if  the  existence 
of  a  grant  cannot  be  established,  the  party  "must  show 
twenty  years  possession  under  a  deed,  or  some  color  of 
titie."  This  is  confounding  the  doctrine  of  presump- 
tion with  the  statute  of  limitations,  things,  which  in 
their  nature,  are  very  different. 

The  doctrine  of  presumption  of  tifle,  rests  upon  the 
simple  fact  of  long  continued  use  and  enjoyment,  and 
requires  no  aid  from  "color  of  titie."  Possession  of 
land  is  prima  facie  evidence  of  title ;  the  law  supposes 
that  it  had  a  legal  origin,  and  when  undisturbed  for 
the  period  of  twenty  years,  it  becomes  in  view  of  the 
law,  an  assurance  of  title  of  no  less  force  or  efficacy 
than  the  actual  grant,  whose  place  it  supplies.  The 
presumption  is  not  founded  upon  the  idea,  that  as  a 
matter  of  fact,  a  grant  once  existed,  nor  is  it  aided 
by  the  fact,  that  the  possession  may  have  been  held  un- 
der some  defective  form  of  assurance:  it  rests  alone 
upon  a  principle  of  public  policy,  to  quiet  the  tide  of 
those  who  can  show  no  other  titie  than  long  continued 
possession  and  use. 

The  judgment  will  be  reversed. 
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1.  BiLSTARDT.  Right  of  appeaL  AeU  of  1852,  eh,  18*7,  %2j  and  1822, 
eh.  29,  eoTuirued.  Id  proceedings  under  the  bastardy  laws,  the  contest 
is  conducted  in  the  name  of  the  State  for  the  use  of  ^e  mother,  and 
under  the  act  of  1852,  ch.  187,  §  2,  either  party  may  appeal  from  the 
judgment  of  the  county  court  to  the  circuit  court,  where  the  matter  shall 
•be  tried  by  a  jury.  The  words  "either  party  **  in  said  act,  authorize 
«n  appeal  by  the  mother  or  by  the  defendant,  as  either  may  conceiye 
her  or  himself  unjustly  dealt  with.  The  public,  it  is  true,  have  an  in- 
terest in  the  proceeding  to  a  certain  extent — ^but  it  is  authorized  also  for 
the  benefit  of  the  mother  and  child — and  the  mother  or  the  defendant, 
as  the  case  may  be,  have  the  right  of  appeal 

2.  Samb.  Appeal  hy  mother  in  forma  pauperis.  Amendment,  The 
mother,  as  relator,  has  a  right  of  appeal  in  cases  of  bastardy,  without 
security,  upon  affidavit  tn  forma  pauperis.  If  she  marry  pending  said 
appeal,  it  is  no  error,  to  amend  by  making  the  husband  a  party 
thereto. 

8.  Sake.  Evidence,  Affidavit  of  putative  father  09  againtft  that  of  the 
relator.  When  the  proceedings  in  cases  of  bastardy  have  been  brought 
into  the  circuit  court,  the  accusatory  affidavit  of  the  mother,  as  well  as 
that  of  the  defendant,  are  both  evidence  to  be  weighed  by  the  jury. 


FROM    BEDFORD. 


This  proceeding  in  bastardy,  was  instituted  by  Mary 
Sharp,  in  the  name  of  the  State  by  warrant,  before  a 
justice  of  the  peace  of  the  county  of  Bedford,  against 
James  Oneal,  in  January  1853.  He  was  recognized  to 
appear  before  the  county  court,  when  upon  issue  joined, 
a  judgment  was  given  for  the  defendant.  Mary  Sharp 
prayed  and  obtained  an  appeal  to  the  circuit  court,  from 
this  judgment  of  the  county  court,  without  security,  upon 
affidavit  in  forma  pauperis.     After  the  appeal  was  tak- 
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en,  she  intermarried  with  one  Lucas,  and  upon  motion 
in  the  circuit  comt  the  proceedings  were  amended  by 
making  the  bosband  a  party.  The  canse  was  sub- 
mitted to  a  jury,  before  judge  Davidson,  at  the  August 
term,  1854,  which  resulted  in  a  verdict  for  the  relator, 
upon  which  judgment  was  rendered.  The  defendant 
moved  for  a  new  trial  and  in  arrest  of  judgment,  which 
motions  being  overruled,  he  appealed  in  err<»r  to  this 
court. 

WisEKBB,  Ed.  Ooopbb  and  E.  A.  Kbkrt.tc,  for  the 
plaintiff  in  error. 

OoLDWKLL  and  Tilman,  for  the  relator. 

Oabuthees,   J.,  delivered  the  opinion  oi  the  court. 

This  is  a  proceeding  under  the  bastardy  acts,  in 
which  questions  of  parties,  of  evidence,  and  the  right 
of  appeal  are  presented. 

On  the  28th  of  January,  1853,  Mary  Sharp,  then  a 
single  woman,  appeared  before  G.  F.  Neely,  a  justice 
of  the  peace  for  Bedford  county,  and  made  oath  that 
the  defendant  was  the  father  of  a  bastard  child,  of 
which  she  had  been  delivered,  on  the  28th  day  of  the 
preceding  August.  Upon  this  information,  a  warrant 
was  issued  and  the  defendant  brought  before  the  said 
justice  of  the  peace,  and  entered  into  recognizance  to 
appear  before  the  next  term  of  the  county  court  to  an- 
swer the  charge.  He  there  appeared,  and  made  an  is- 
sue, by  filing  his  affidavit,  denying  the  accusation.  The 
issue  was  tried  by  the  court,   and  decided  in  his  fiivor. 


r 
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from  which  an  appeal  was  granted  to  the  B«id  Maiy 
Sharp,  without  secnrity,  upon  her  taking  the  panpet 
oath,  to  the  circuit  conrt.  After  one  miBtrial,  seTeral 
continuances,  and  a  BuggeBtion  of  the  marriage  of  Mary 
Sharp  with  James  A.  Lucas,  and  a  change  of  tiie  stjlo 
of  the  case,  as  it  now  appears,  a  trial  was  had  at  the 
August  term,  1854,  and  the  defendant  was  found  guilty 
by  a  jury,  and  adjudged  by  the  court  to  be  the  &ther 
of  the  said  bastard.  Whereupon  he  was  recogniied  to 
appear  at  the  next  term  of  the  county  court  '^to  be 
dealt  with  as  the  law  directs."  Motions  for  a  new 
trial  and  in  arrest  of  judgment  were  overruled  by  the 
court,  and  appeal  in  error  to  this  court. 

The  main  ground  relied  upon  for  a  new  trial,  is, 
{hat  an  appeal  could  not  be  taken  by  the  woman  from 
the  decision  in  the  county  court,  but  only  by  the  State, 
if  at  all. 

The  legislature  of  1851,  which  made  so  many 
changes  in  the  law  for  the  furtherance  and  promotion  of 
justice  by  the  removal  of  all  formal  and  technical  ob* 
structions  which  lay  in  the  way,  without  regard  to  the 
veneration  due  to  their  age  and  antiquity,  did  not  omit 
to  provide  for  cases  of  bastardy.  In  chap.  187,  after 
providing  for  the  enforcement  of  recognizances  taken  by 
justices,  for  the  appearance  of  persons  charged  in  the 
county  court,  in  case  of  failure  to  attend,  it  is  provided 
in  case  they  do  attend,  and  make  an  issue  by  denying 
the  paternity  of  the  child  on  oath,  as  prescribed  by  the 
act  of  1822,  ch.  29,  and  the  same  is  tried  and  decid* 
ed  by  the  county  court,  "that  either  party  shall  have 
the  right  to  appeal  to  the  circuit  court,  where  the  case 
shall  be  tried  by  a  jury,  as  in  other  cases  of  issues  of 
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tact."  This  was  certainly  a  wise  provision,  as  great  in- 
joetiee  might  be  done  to  either  party  in  a  tribunal 
where  there  is  no  jnry,  and  bnt  indifl&rent  qualifications 
to  conduct  an  exciting  and  difficult  investigation,  accord- 
ing to  the  rules  of  law.  Even  the  wicked  and  debased 
should  have  even-handed  justice,  so  far  as  they  have 
rights  which  are  founded  in  the  law.  The  law  is  made 
for  the  protection  of  all,  of  every  grade  and  condition, 
and  should  be  administered  in  its  purity  to  every  one 
who  is  permitted  to  enter  into  its  temples,  and  the  way 
made  open  to  the  highest  tribunals  provided  for  the 
correction  of  errors. 

But  the  controversy  here  is,  what  is  meant  by 
"either  party."  It  is  insisted  that  the  mother  of  the 
bastard  is  not  the  party  referred  to,  but  it  is  the  State 
on  one  side,  and  the  accused  on  the  other.  It  is  true, 
that  the  proceeding  is  in  the  name  of  the  State,  for  the 
use,  either  expressly  or  impliedly  of  the  mother,  and 
upon  her  information,  and  she  is  in  fact  the  actor. 
The  public  have  an  interest  in  the  proceeding,  so  fSar 
as  to  have  a  bond  given  to  indemnify  the  county 
against  the  child  ever  becoming  a  public  charge,  but 
the  main  and  principal  interest  is,  that  of  the  mother, 
under  the  act  of  1862,  which  provides  for  an  allow- 
ance to  be  made  for  her,  to  aid  in  the  support  of  her- 
self and  child  for  three  years,  out  of  the  property  of 
him,  who  is  often  the  wicked  instrument  of  her  ruin. 
She  is  mainly  interested,  and  acts  for  her  own  benefit, 
having  a  right  in  her  weakness  and  degradation,  to  the 
great  name  and  strong  arm  of  the  State,  in  her  de- 
mands for  justice.  Although  the  suit  is  in  the  name 
of  the    State,    yet    these    contests  are    in    their  nature, 
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under  onr  laws,  between  the  mother  and  reputed  Ei- 
ther of  the  unfortunate  bastard,  for  the  support  of  the 
firuit  of  their  mutual  crime.  The  representative  of  the 
State,  the  attorney  general  of  the  different  circuits,  can- 
not be  present  at  all  the  county  courts  where  these  is- 
sues may  be  tried,  to  determine  in  behalf  of  the  State, 
whether  injustice  is  done,  and  an  appeal  proper  to  be 
taken.  For  these  and  other  reasons  that  might  be  as« 
signed,  we  think  the  legislature  in  giving  the  right  of 
appeal  to  either  party;  had  reference  to  the  mother, 
in  case  she  thought  injustice  had  been  done  her  by  the 
county  court,  although  the  proceeding  is  in  the  name 
of  the  State,  it  being  mainly  for  her  benefit.  And 
this  being  settled,  there  certainly  could  not  be  a  strong- 
er case  for  the  application  of  the  act  made  for  the 
benefit  of  those  who  are  unable  to  give  security  for 
cost.  There  is  then  no  error  in  allowing  the  appeal, 
or  in  dispensing  with  security  for  cost,  on  the  pauper 
affidavit  made  by  her.  Nor  is  there  error  in  permitting 
her  husband,  who  had  become  such  after  the  appeal,  to 
be  united  with  her  upon  the    record,  by  amendment. 

There  is  certainly  nothing  more  commoi^  in  our  prac- 
tice than  suits  in  the  name  of  the  State  for  the  use 
and  benefit  and  under  the  control  of  others.  Such  la 
the  case  in  all  bonds  taken  to  the  State  in  penalties 
for  the  performance  of  duties  in  which  individuals  are 
interested.  It  was  held  by  this  court,  at  Knoxville, 
that  a  prosecutor  in  a  peace  warrant,  which  is  in  the 
name  of  the  State,  and  properly  a  State  proceeding,  if 
the  defendant  is  improperly  discharged  by  the  justice  of 
the  peace  before  whom  the  case  is  to  be  tried,  may 
have  redress  or  re-examination  by  petition  in  the  name 
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of  the  State,  in  the  circuit  court,  on  bringing  up  the 
case  by  certiorari.  And  this  is  upon  the  ground  that 
the  proceeding  is  instituted  by,  and  for  the  benefit  of 
the  prosecutor,  and  for  his  individual  protection  and 
safety,  and  not  for  the  infliction  of  punishm^it  for  crime* 

These  analagous  cases  go  strongly  to  sustain  the 
principle  on  which  we  place  the  case  under  considera- 
tion. We  have  no  doubt  of  its  correctness  in  its  pre- 
sent application. 

The  second  objection  is,  to  the  effect  given  to  the 
affidavit,  by  the  charge  of  the  court.  He  charged  that 
the  accusatory  affidavit  of  the  woman,  as  well  as  that 
of  the  defendant,  denying  the  charge,  were  both  evi-  • 
dence  to  be  weighed  and  considered  by  the  juiy.  This 
is  unquestionably  correct.  Until  the  late  act  to  which 
reference  has  been  made,  the  affidavit  of  the  mother  of 
the  bastard  was  conclusive,  even  against  the  affidavit  of 
the  reputed  &ther,  which  served  no  other  purpose  but 
to  entitle  him  to  an  issue,  unless  he  could  exonerate 
himself  by  proof.  But  now,  his  affidavit  by  the  8rd 
section  of  said  act,  is  to  be  received  as  evidence  for 
him  on  the  trial  of  the  issue.  They  are  both  interest- 
ed in  the  result,  but  this  can  only  go  to  their  credit 
nnder  these  statutes. 

The  court  gave  the  proper  judgment  on  the  verdict, 
which  was,  that  the  defendant  should  be  regarded  as  the 
fitther  of  the  bastard  child,  pay  the  cost,  and  enter  into 
a  recognizance  to  appear  at  the  county  court  to  abide 
by  and  perform  such  judgments  and  orders  as  that  tri- 
bunal might  render,   according  to  the  act  of  1822. 

The  judgment  will  be  affirmed,  and  the  defendant  re- 


r' 
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quired  to  enter  into  a  recognizance  here  to  appear  at 
the  March  term  of  the  connty  conrt  of  Bedford,  to  be 
dealt  with  as  the  law  direots. 


Nanct  McGhsk  et  al.  vs.  Geo.  McGhee  et  al. 


DiroBCX.  SighU  af  er^Hion  wer  «i/V«  daim  to  alimony.  The  cUumi 
of  the  hnaband^s  bona  fidfi  cveditoiS)  or  IkbHitiee  properly  iDCurred  oo 
his  behalf^  existing  prior  to  an  application  for  diyorce  and  alimonj  by 
ihe  wife,  raiiflt  preTail  orer  the  rights  of  the  wife,  and  be  first  dis- 
chai;^  out  of  the  pioparty  of  the  huband. 


FSOM    OTESTON. 


The  complainant,  Nancy  McQhee,  ffled  in  the  circnit 
conrt  of  Overton  county,  in  October  1852,  her  bill  for 
divorce  and  alimony  against  the  defendant,  George 
McGhee,  her  husband,  who,  as  alleged,  had  abandoned 
and  otherwise  maltreated  her,  and  fled  the  country. 
His  property  was  attached  in  obedience  to  the  prayer  of 
the  bill,  to  aUde  the  result  of  the  suit.  One  of  the  com- 
plainants. Smith,  surety  on  a  guardian  bond,  and  others, 
creditors  of  the  said  George  McGhee,  thereupon  filed 
their  cross  bills,  praying  the  payment  of  their  debts, 
eontraoted  by  the  said  George  McGhee  prior  to  the 
filing  of  said  bill  of  divorce,  out  of  the  property  of  the 
88id  George  McGhee.     The  property,  most  of  which  the 
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defendant  derived  from  his  wife,  consisted  of  a  small 
tract  of  land  and  some  personalty,  Rarely  enough  to 
support  the  complainant  and  her  children,  of  which  the 
defendant  had  taken  off  with  him  about  $260  worth  of 
chattels  and  $500  in  money.  The  debts,  part  of  which 
were  in  judgments  prior  to  the  filing  of  the  original 
bill,  amounted  to  between  three  and  five  hundred  dol- 
lars. The  complainant  Smith,  as  surety  of  the  defend- 
ant upon  his  guardian  bond,  paid  his  liability  under 
the  same  pending  the  litigation,  and  recovered  a  judg- 
ment at  law  therefor.  The  cause  came  on  to  be  heard 
before  ,Goadall',  judge,  at  the  February  term,  1863,  of  the 
circuit  court  of  Overton,  who  rendered  a  decree  of  di- 
vorce, but  transferred  the  cause  to  the  chancery  court  at 
Livingston,  for  the  adjudication  of  the  other  questions 
involved.  His  honor  T.  Nixon  Van  Dyke,  chancellor,  at 
the  September  term,  1854,  of  said  court,  decreed  in  fi^ 
vor  of  the  rights  of  the  wife  to  the  whole  property, 
subject  to  the  payment  of  the  debts  aforesaid.  He  also 
gave  a  decree  in  favor  of  the  wife  over  against  the 
husband  for  the  amount  of  the  debts  aforesaid.  The 
complainant,   Nancy  McGhee,   appealed. 

M.  M.  Bbien,  for  the  appellant. 

Gabdenhisb  and  McHbnby,  for  the  creditors. 

MoKiNHET,  J.,  delivered  the  opinion  of  the  court. 

Smith,  the  complainant  in  one  of  the  above  cases — 
prior  to  the  filing  of  the  bill  for  divorce  by  Nancy 
McGhee  vs.  George  McGhee — ^had  become  bound  as  the 
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surety  of  George  McGhee,  the  defendant,  as  guardian  of 
certain  minors.  Smith's  liability  as  surety  at  the  time 
of  Mrs.  McGhee's  application  for  divorce,  exceeded  two 
hundred  dollars.  All  the  property  of  defendant  McGhee 
having  been  attached  at  the  instance  of  his  wife,  in 
the  divorce  case,  and  he  having  fled  beyond  the  limits 
of  the  State,  Smith  interposed  by  bill  in  equity,  to  have 
as  much  of  the  property  attached  by  the  wife  as  might 
be  necessary,  appropriated  to  the  discharge_^f^^.  lia- 
bility  as  surety.  To  this  bill  Mrs.  McC 
answer,  resisting  the  relief  sought,  upon  ^Sunds  merelj 
technical.  Pending  the  divorce  case, 
final  decree,  vesting  the  wife  with  title! 
attached,  Smith  discharged  his  liability 
the  bond,  by  payment  of  the  amount 
the  hands  of  the  guardian;  and,  thereupon,  by  a  pro- 
ceeding at  law,  obtained  judgment  against  his  princi- 
pal, George  McGhee,  for  the  amount  thus  paid;  and  by 
the  final  decree  in  the  divorce  case,  the  property  given 
to  the  wife,  was  charged  with  the  payment  of  this  sum 
to  Smith. 

In  this,  there  was  no  error.  The  proviso  to  the  11  § 
of  the  act  of  1835,  introduces  no  new  rule.  Upon  well 
established  general  principles  of  law,  the  claims  of  the 
husband's  bona  Jide  creditors,  or  liabilities  properly  in- 
curred on  his  behalf,  existing  prior  to  the  application 
for  divorce,  must  prevail  over  the  rights  of  the  wife. 
We  are  not  prepared  to  admit,  that  the  term  "credi- 
tors" used  in  the  11  §  of  the  act  of  1835,  is  to  be 
taken  in  the  restricted  sense  contended  for  by  the  coun- 
sel of  Mrs.  McGhee. 

But  upon  this  point,  no  opinion  is  called  for  in  the 


»34  NASHVILLE: 


The  State  v9,  Peter  Harris. 


present  case,  as  Smith  was  a  judgment  creditor  before 
the  final  decree,  declaring  the  wife's  right  to  the  pro- 
perty. 

Hie  decree  will  be  affirmed. 


Thb  Stats  v9.  Petbr  Habbib. 


GKiiHffAL  Law.     InJR^HMnt.     Aa  indiotBieiit  I6r  giviDg  qrfrhnoiis  liqom 

to  a  slaye  without  the  oonflent  of  the  owner,  which  avers,  that  it  wat 
so  given  "to  a  certain  slave,  name  unknown,  whose  owner  also  is  un- 
known." IB  good. 


FKOM  DAVIDSON. 


The  defendant,  a  licensed  retailor  of  spirituons  li- 
quors, was  indicted  in  the  criminal  court  of  Davidson 
for  giving  spirituous  liquors  to  a  slave  without  the  con- 
sent of  the  owner.  The  indictment  averred  that  the  gift 
was  to  "a  certain  slave  to  the  jury  unknown,  whosQ 
owner  was  also  unknown."  The  defendant  moved  to 
quash  the  indictment,  which  was  sustained  by  the  court. 
Turner,  judge,  presiding;  whereupon  Attorney  General 
Bate  appealed  on  behalf  the  State  to  this  court. 

Snbed,  Attorney  General,  for  the  State, 


John  Hugh  Smtth,  for  the  defendant. 

0 
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Oasuthebs,  J.,  delivered  the  opinion  of  the  oonrt. 

Hub  is  an  appeal  hj  the  State  from  a  judgment  of 
his  honor  tbe  judge  of  the  criminal  court  at  Nashville, 
quashing  an  indictment  against  the  defendants  for  giving 
spirituous  liquor  to  a  slave,  upon  tiie  ground  of  an  in- 
sufficient description  of  the  offence* 

The  charge  is,  that  the  defendants,  on  tiie  15th  of 
April,  1854,  "unlawfidly,  a  certain  gill  of  spirituous 
liquors  to  a  certain  slave,  name  unknown^  and  the 
name  of  the  owner  of  said  ela^  unknottmj  then  and 
there  did  give,  wilbout  the  consent  in  writing  of  tlie 
owner,  or  person  having  the  lawAil  control  of  said 
slave,  the  said  Charles  W.  Harris  and  Peter  Harris,  be- 
ing licensed  retailors  of  spirituous  liquors,  contrary,"  ftc. 

This  indictment  is  under  the  act  of  1852,  ch.  174, 
§  10.  The  description  of  the  offence  is,  "  that  it  shall 
not  be  lawful  for  any  grocer,  or  retailor  of  spirituous 
or  vinous  liquors,  to  give  to  any  slave,  or  slaves,  vi- 
nous or  spirituous  liquors,  without  the  consent  of  the 
owner  or  owners,  or  other  person  having  the  lawM 
control  of  such  slave  or  daves;  such  consent  shall  be 
in  writing,  and  for  each  application."  The  objection 
taken  to  this  indictment  is,  that  the  name  of  the  slave, 
nor  that  of  his  owner,  is  given;  and  for  that  reason, 
it  should  be  quashed,  as  it  was,  for  uncertainly,  or  in- 
sufficient deseripdon  of  the  offenee. 

We  are  referred  to  the  ease  of  the  Commonwealth  of 

Kentucky  vs.   Oook^  18  B.  Monroe,  149,  in  support  of 

this  position,  and  also,  a  case  in  8  Hill's  8.  C.  Sep., 

page  61,  on  the  same  question.     In  tiie  Kentucky  case, 

it  does  not   appear  whether  tiie   question  was    properly 
16 
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raised  by  the  presentment,  averring  that  the  name  of 
the  slave  or  owner  was  "unknown,"  to  the  jurors, 
The  opinion  states  that  "the  presentment  does  not  al- 
lege to  whom  the  slaves  belonged,  nor  ftirmsh  any  de- 
scription by  name  or  otherwise,  by  whidi  they  could 
have  been  identified." 

In  the  South  Carolina  case  the  charge  is,  giving 
spirituous  liquors  "^o  a  slave  of  a  person^  and  name 
unknown^ 

This  is  the  same  in  substance,  with  the  case  before 
us,   and  cannot,  in  principle,  be  distinguished  from  it. 

The  decisions  of  our  sister  States,  however,  though 
highly  to  be  respected  as  evidence  of  the  law,  are  not 
by  any  means,  authority  binding  upon  us.  We  recog- 
nize the  general  principles  laid  down  in  those  cases,  as 
to  the  necessity  of  a  description  of  offences,  sufficiently 
certain  to  enable  the  accused  to  know  the  charge  which 
he  is  called  upon  to  answer,  and  to  protect  himself 
against  ftiture  indictments  for  the  same  acts. 

But  in  the  application  of  those  rules,  we  do  not 
concur  in  the  opinions  referred  to.  We  think  such 
strictness  as  that  required  in  those  cases,  would  result 
in  the  escape  of  lune-tenths  of  the  offenders,  under  this 
very  important  and  salutary  act  of  our  legislature.  In 
Older  to  bring  this  low  and  degraded  class  of  traders 
to  justice,  for  corrupting  the  slaves  of  their  neighbors, 
if  it  be  required  that  none  but  those  who  are  acquainted 
with  the  slave,  so  as  to  give  his  name,  or  some  accu- 
rate description  of  him,  can  bring  the  petty  offender  to 
justice,  it  is  eaefy  to  see,  that  he  can  go  on  with  his 
work  of  destruction  with  intpunity,  unless  the  testimony 
of  slaves    were    made  legal    in    sueh  cases.     The  prae- 
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tioe  of  Belling  spirits  to  slaves  is  generally  done  under 
the  most  guarded  secrecy;  most  generally  at  the  back 
door,  under  cover  of  night,  or,  in  violation  of  the  Sab- 
bath. The  pretended  gifts  •of  liquor  to  them,  by  tip- 
plers, is  generally  intended  as  a  bait,  and  not  nn&e- 
qnently,  as  a  reward  for  some  mean  pilfering  for  the 
benefit  of  the  kind  hearted  dram  seller.  This  rule 
then,  requiring  that  the  name  of  the  sknlking  slave 
shall  be  known,  before  his  corrupter  can  be  brought 
to  justice,  would  almost  make  a  dead  letter  of  the 
statutory  law,  which  was  so  strongly  called  for  by  the 
best  interest  of  society  for  the  promotion  of  the  health 
and  morals  of  their  slaves.  If  the  slave  is  *  unknown, 
of  course  the  name  of  his  owner  cannot  be  given.  The 
role  is,  that  the  indictment  must  either  give  the  name, 
or  allege  that  it  is  xmknown.  This  statute  only  applies 
to  regular  retailors,  and  of  course  these  remarks  relate 
to  no  others,  and  only  to  such  of  them  as  violate 
this  law.  The  number  of  cases  which  we  have  had 
before  us  at  the  present  term,  shows  that  tiie  acts  against 
selling  and  giving  spirits  to  slaves,  are  shamefully  dis- 
regarded by  those  privileged  dram  sellers. 

But  on  the  question  under  consideration,  we  are 
saved  from  die  responsibility  of  making  any  new  rule, 
for  the  purpose  of  giving  £>rce  and  vigor  to  the  statute 
under  consideration,  and  saving  it  from  that  disitinction 
to  which  the  technicality  insisted  upon  and  implied  by 
the  courts  of  Kentucky  and  South  Oaroiina  would  con- 
sign it. 

Our  predecessors,  in  the  case  of  I^  StixU  vs.  Oar^ 
ter^  7  Humph.,  158,  veiy  properly  considering,  that  a 
tippler  could  demand  no  greater   certainty  in  aa»  indidi- 
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ment  against  him  fin*  nnlawfiilly  seUing  spirits,  than  was 
reqnii^  by  tiie  well  seHled  law,  in  the  eases  of  miov 
der,  larceny,  and  otiiw  high  offences,  where  they  were 
ponished  by  death,  in  case  of  conTiction,  decided  tiiat 
an  indictment  against  him  was  good,  without  naming 
the  person  to  whom  he  sold.  It  is  attempted  in  tiie 
aignment,  bat  we  think  unsnocesafnlly,  to  distingniak 
the  case  of  sdling  or  giving  to  a  skve,  from  tbMi 
of  seUing  to  a  white  man.  It  is  argaed,  that  it  would 
be  very  difficult,  perhaps  impossible,  for  the  tipi^er  to 
establish  that  ground  of  defence  given  to  him  in  the 
statute,  to  show  a  permit  in  writing  from  the  master, 
unless  the  name  of  the  slave  and  master  be  given. 

K  he  engages  in  suoh  a  work  as  this,  it  is  not  re- 
quiring too  muoh  of  him,  to  prove  the  writing,  under 
which  he  acted.  The^  selling  or  giving  to  a  slave  con- 
stitutes the  charge;  that  is  the  entire  and  perfect  q£- 
fenoe.  It  is  the  business  cdT  the  defendant  to  prepaze 
his  defence*  ^e  State  should  not  be  required  to  help 
him,  nor  the  courts  to  establish  a  principle  to  fiusilitate 
his  escape,  more  stringent  and  technical,  than  that 
which  governs  cases  affecting  the  life  or  liberty  d  a 
citizen. 

To  be  smre,  the  proof  will  have  to  make  out  the 
ease  duurged;  tbe  offiance  created  by  the  statute,  that 
is,  that  the  defendants  were  retailors  of  spirits,  and  that 
they  gave  liquor  to  a  slave,  no  matter  who  may  have 
been  his  owner,  that  is  no  ingredient  in  the  oflfaaee. 

Upon  this  being  done  to  the  satis&ction  of  a  jmy, 
a  conviction  must  follow,  unless  the  defence  of  a  writ- 
ten permission,  as  prescribed  by  the  statute,  can  be 
made  out 
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The  jndgmml  will  be  vevefsed  a&d  the  oase  Temand* 
ed  far  tnsL 


Thb  Stats  tw.  Jessb  AsuBDaB  ^^  al. 


8eiBl  f  AOiig.  Againti  hail  <m  r6$ognuane$  takm  5y  ,/ittffM  of  the  jmom. 
IPHot  If  mua  veeite,  X  9eire  fitem  inoed  froan  the  drcnit  Mmvt  apoa 
ft  ftnftited  rooQ^gnizaDM  taken  by  a  JiMti«e  of  tbe  peace  for  the  appear- 
ance fai  the  dreidt  court  of  a  defendant  in  a  State  proeecution  oommeno- 
•d  hf  warrant)  moat  aMome  aoeh  a  atate  of  fii«la  as  the  kw  raqolrea,  to 
ftntiioriae  the  takiag  of  the  reeognUanee.  So,  a  9Hr$  ftuiaM^  in  nich 
case,  that  does  not  recite  the  issoanee  of  the  wananti  or  the  arreet  or 
eomndtmeiit  of  the  aocMed,  or  the  return  of  the  reeo(giiizaaee  into  the 
dreait  oonit,  is  intally  defectSv>e.  The  proper  pmoHM  hi  saeh  case  is 
to  Ime  ft  new  amended  •m^fo/eiaM, 


FBOM  VRAKKim. 


This  was  a  proeeeding  by  Bidre  faeum^  to  make  the 
defendants  in  error  liable  npon  a  recognijsance  entered 
into  by  them,  as  secnritieB  of  one  Samnel  Taylor,  be- 
finre  a  jnstice  of  the  peace  of  FranUin  county,  condi- 
tioned that  Taylor  should  appear  before  the  circuit  court 
of  said  county,  to  answer  the  State  upon  a  charge  of 
larceny.  The  scire  fdoias  is  directed  to  the  sheriff  of 
FranMin,  and  recites,  that  "Whereas,  heretofore,  to  wit: 
on  the  80th  day  of  March,  1852,  before  Thomas  Finch, 
J.  P.,  for  said  county,  Jesse  Arledge,  James  P.  Keith 
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and  Andrew  J.  Gossage,  acknowledged  themselveB  indebt- 
ed to  the  State  of  Tennessee,  in  the  snm  of  one  thoasand 
dollars,  jointly,  to  be  levied  of  their,  respective  goods 
and  chattels,  lands  and  tenements,  to  the  nse  of  the 
State;  but  to  be  void  on  condition  that  Samnel  Taylor 
should  make  his  personal  appearance  before  the  judge 
of  the  circuit  court  for  said  county,  then  sitting  at  Win- 
chester, to  answer  the  State  of  Tennessee,  upon  a 
charge  of  grand  larceny,  and  not  depart  without  leave 
of  the  court  first  had  and  obtained;  and  whereas,  to 
wit:  on  the  6th  day  of  April,  1852,  during  said  term, 
the  said  Samuel  Taylor  being  solemnly  called  to  come 
into  court  and  answer  said  charge,  came  not,  bat  made 
default,  and  the  said  Arledge,  Keith  and  Gossage,  being 
called  to  come  into  court,  and  bring  with  them  the 
body  of  said  Samuel  Taylor,  came  not,  but  made  de- 
&ult.  It  is  ther^oie  considered,  &c."  To  this  edre 
facias  the  defendants  demurred,  and  the  court,  judge 
Marchbanks,  presiding,  sustained  the  demurrer.  The  at- 
torney general  appealed  in  error  on  behalf  the  State  to 
this  court. 

SifnaBD,   Attorney  General,  for  the  State. 

HiOKEBSON,  for  the  defendants. 

McKmNEY,   J.,  delivered  the  opinion  of  the  court. 

The  defendants,  on  the  30th  of  March,  1852,  became 
bound,  jointly,  by  a  recognizance  bond,  in  the  penalty 
of  one  thousand  dollars,  for  the  appearance  of  Samuel 
Taylor,  before  the  judge  of  the  circuit  court  of  Frank- 
lin county,  then  in  session^  to  an3wer  the  State  on  a 
charge  of  grand  larceny. 
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Daring  said  term  (the  defendant  Taylor  failing  to 
appear)  a  forfeiture  was  taken  against  hini,  and  the  de- 
fendants as  his  bail.  Scire  facias  was  issued  and  serv- 
ed, to  which  the  defendants  demurred;  and  on  argu- 
ment, the  demurrer  was  sustained.  The  attorney  general, 
in  behalf  of  the  State,  appealed  in  error  to  this  court. 
The  record  contains  a  bill  of  exceptions  tendered  by  the 
attorney  general,  setting  forth  the  warrant  upon  which 
Taylor  was  apprehended  and  brought  before  the  justice; 
the  justice's  judgment,  and  the  recognizance  bond. 

The  question  presented  by  the  demurrer  related  to 
the  sufficiency  of  the  recitals  of  the  scire  facias.  And 
in  considering  this  question,  we  are  confined  to  the  face 
of  the  writ,  and  can  look  to  nothing  extrinsic  in  aid  of 
its  omissions  or  defects.  The  matters  set  forth  in  the 
bill  of  exceptions  cannot,  therefore,  be  looked  to:  conse- 
quently we  cannot  consider  the  question  as  to  the  ap* 
plication  of  the  act  of  1852,  ch.  256,  $  9,  to  the  re- 
cognizance bond,  as  it  is  not  set  out  either  in  tlio 
scir^  facias^  or  upon  oyer. 

The  scire  facias^  we  think,  is  essentially  defective. 
It  contains  no  recital  of  the  issuance  of  the  warrant; 
or  of  the  arrest  and  conmiitment  of  the  accused;  or  of 
the  return  of  the  recognizance  into  the  office  of  the 
circuit  court  of  Franklin:  and,  therefore,  fails  to  show 
such  a  state  of  facts  as  is  required  by  law  to  authorize 
the  taking  of  the  recognizance. 

It  was  argued  by  the  counsel  of  the  defendants,  that 
the  recognizance  bond  is  invalid,  because,  no  day  certain 
is  fixed  for  the  appearance  of  Taylor  before  the  circuit 
court. 

The  condition  of  the  bond,    as    recited    in    the   scire 
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/aoiaSj  is  for  tiie  defendant's  appearance  belSMre  tiie 
jodge  of  &e  circnit  ooort,  now  in  9es9umj  dkc. 

Hub  objection,  we  thisk,  is  not  well  founded,  tfie 
condition  of  the  bond  is  snfScientiy  oeitain,  and  bonnd 
tbe  defendant  to  appear,  inUanUfj  befinre  the  ciieut 
oomrt  to  answer  the  charge  exhibited  against  him. 

The  demnrxer  to  tlie  Mtr«  faoiaB  was  well  taken, 
and  prop^ly  sustained;  and  thus  fiir  we  affirm  the 
judgment.  But  tiie  case  will  be  remanded  to  tiie  cir- 
cuit conrt,  with  liberty  to  amend,  by  issuing  a  new 
writ  of  ^evre  faciM. 


David  Pultb  v9.  Tbz  Statb. 

Fluono&  DuerttUm  of  tomrU  in  nupenHf^  tMtuiitn  0f  JtiJ^immt  m 
wki^mdl  MiM.  The  oowts  of  this  Stale  have  oootrol  of  their  jad^- 
BMDta  Id  criminal  caeee,  to  ftff  aa  to  anepeikd  the  exeention  thereof  on 
•iifBeleot  reesoQ  eppeering.  And  if  aoeh  svapenaion  be  had  fqxm  ap- 
plieatioD  of  detendan^  it  oonstltates  no  error  of  wjuch  he  can  take 
adrantage.  The  oonrta  will  be  preawned  to  hare  esereiaed  aicfa  di»> 
cretlon  in  s  preper  case. 


FBOM    GBUHDT. 


The  plaintiff  in  error,  with  others,  was  indicted  and 
convicted  in  the  circuit  court  of  Orundy  county,  for  an 
afBray.  He  was  fined  and  ordered  to  be  imprisoned  for 
two  days.     The    court,  (judge    Marchbanka,   presiding,) 
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upon  aiqplication  of  ib^  prisoner,  after  liie  fine  was  se- 
onred,  ^'and  for  reasooB  satialactary  to  tke  court,"  sus- 
pended tbe  execution  of  the  sentence  of  inprisonment^ 
until  tiie  aeait  succeeding  term  of  the  court,  upon  the 
defendant's  entering  into  reoogniaance  to  appear  at  Hie 
next  term  and  undei;go  said  imprisomnent.  The  defend- 
ant duly  appeared  at  the  next  t^rm  in  disdiaxge  of  his 
leoognizanoe,  and  upon  motion  of  the  Attorney  General, 
he  was  ordered  to  be  imprisoned  in  pursuance  of  the 
judgm^it.  From  this  order  tiiie  defendantp  tiieveupon, 
appealed  in  error   to  this  court. 

No  counsel  appeared  for  the  plaintiff  in  error. 

Sbsed,  Attorney  Greneral,  for  the  State: . 

At  common  law,  the  courts  have  always  exercised 
in  their  discretion,  a  right  of  respite  and  suspension  of 
sentence  in  criminal  cases,  where  a  manifest  necessity 
existed  for  such  interposition  ou  the  part  of  tbe  court. 
There  is,  therefore,  no  error  in  this  proceeding — ^as  the 
record  assumes  the  existence  of  a  proper  case;  and  if 
there  be,  tibe  defendant  surely  cannot  be  allowed  advant- 
age of  it,  as  the  suspension  was  granted  upon  his  ap- 
plication, ^^upon  satis&ctoiy  reasons  appearing  to  the 
court." 

Thus,  the  judgment  of  the  court  in  manslaughter, 
which,  before  the  code  of  1829,  was  branding  in  the 
hand,  was  suspended  by  the  supreme  court,  "until  far- 
ther order,"  and  the  prisoner  enlarged  upon  bail.  Vide 
Allen  vs.   Tke  State^   M.  &  Y.,  Bep.,  294. 

In   eases  of  felony  or  treason,    says  Mr.  Ohitty,  ito 
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new  trial  can  be  granted  when  the  proceeding  has  been 
regular,  but  if  the  conviction  appear  to  the  judge  to 
be  improper,  he  may  respite  the  execution,  to  enable 
the  defendant  to  apply  for  a  pardon.  1  Ohitty  Cr.  L., 
653.      6  Term  E.,   625,  688.     13  East  E.,  416. 

Many  things  might  occur,  rendering  the  exercise  of 
such  discretion  absolutely  necessary  and  imperative  upon 
the  court.  There  are,  say  this  court,  many  things 
done  and  transacted  in  the  circuit  courts,  as  to  which 
from  their  very  nature  the  supervision  of  this  court 
would  be  difficult  and  could  not  be  made  effective.  S 
Humph.,  167.  This  court  will,  therefore,  never  inter- 
fere in  matters  of  discretion,  unless  palpable  injustice 
has  been  done.      5  Hump.,  569. 

In  the  case  at  bar,  the  defendant  sought  the  respite 
of  his  punishment,  which  the  court,  "for  satisfactory 
reasons  appearing,"  granted  him.  He  now  seeks  to 
take  advantage  of  his  own  wi'ong — ^and  defeat  the  exe- 
cution of  the  law,  by  assuming  that  although  this  act 
of  judicial  clemency  was  granted  him  on  his  own  re- 
quest and  seeking,  yet  there  is  error  in  it,  by  which 
he  goes  "unwhipt  of  justice." 

Upon  the  authorities  cited,  and  especially  Allen^s 
case,  it  is  clearly  within  the  discretion  of  the  courts,  to 
control  their  judgments  in  criminal  cases,  where  the 
interests  of  public  justice  and  the  rights  of  the  prisoner 
are  not  affected  thereby. 

ToTiEN,   J.,  delivered  the  opinion  of  the  court. 

At  January  term,  1854,  of  the  circuit  court  of 
drundy,  David  Fults,  with  others,  was  convicted  of   an 
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affiray.  He  was  sentenced  to  a  fine  of  ten  dollars  and 
two  days  imprisonment,  Hie  fine  and  costs  were  se* 
cnred,  and  there  appears  of  record  the  following  entry: 

^^  On  motion  of  defendant,  David  Fnlts,  and  for  rea- 
sons appearing  to  the  satisfaction  of  the  court  by  ad- 
missicm  of  the  Attorney  General,  and  the  evidence  in 
the  case,  he  is  permitted  to  enter  into  reoogniTance  to 
appear  at  the  next  term  of  this  court  and  then  nnde^ 
the  imprisonment  adjudged  against  him,  and  abide  by 
and  perform  the  sentence  of  the  court." 

The  defendant  gave  bail,  and  at  the  next  term  made 
his  appearance  before  the  court.  It  was  thereon  ordered 
that  the  defendant  be  imprisoned  in  accordance  with  the 
judgment  at  the  former  term,  and  the  defendant  appeal- 
ed in  error  to  this  court. 

We  see  nothing  irregular  in  this  proceeding  to  which 
the  defendant  can  except.  There  are  many  cases  no 
doubt,  where  it  is  necessary,  and  proper,  to  suspend  the 
execution  of  the  final  judgment.  For  instance,  where 
the  prisoner  has  become  non  compos  between  the  judg- 
ment and  the  award  of  execution;  or,  in  order  to  give 
room  to  apply  to  the  Executive  for  a  reprieve  or  par- 
don, or  in  special  cases,  where  the  necessity  and  pro 
priety  of  such  course,  are  rendered  evident  to  the  mind 
of  the  court.  Allen  vs.  The  StaU^  M.  &  T.,  297.  4 
BL  Com.,  896. 

In  Allen's  case  it  was  considered,  that  a  right  to  pe- 
tition the  Executive  for  a  pardon,  was  a  constitutional 
right,  and  as  the  prisoner  was  convicted  of  manslaugh- 
ter, and  sentenced  to  be  Ircmded  in  the  ha/nd^  under 
the  law  then  in  force,  time  was  allowed  him,  until 
the    next  term  to   petition  for  a  pardon.      He  was  also 
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permitted  to  give  bail,  Ae  ooturt  namarMng,  ^^  in  <»m- 
mon  eases,  where  the  party  can  grre  bail  reasonablj, 
to  seenre  his  appearance,  that  he  may  be  fbitibiooming 
and  vabjeet  to  the  aeoftance  of  the  law,  ia  all  that  the 
law  requiree*" 

Now  it  is  tme,  thet  tiie  order  does  not  state  for 
what  came  the  respite  was  granted.  It  wem  belter  no 
doabt  that  the  cause  be  stated,  that  it  may  appear  to 
be  mch  as  the  law  will  recognise.  We  aare  boond^ 
however,  to  presmne  from  the  silence  of  the  me^nrd  in 
ttiis  respect,  that  the  respite  was  granted  on  snfficient 
eanse,  bot  if  it  were  not,  it  is  dear  that  the  objectian 
is  ooe  not  to  be  made  by  the  defiandant  who  takes  the 
benefit  of  it. 

The  judgment  will  be  affirmed* 


GaoBGB  W.  EzBLL  vs.  Benjamin  Franklin. 


1.  PAiiroiFAii  in  AOKVT.  Sale  of  pwonalty.  Powtr  to  warrani  tUU 
Okd  quality,  implied  from  power  to  M.  A  general  autboritj  given  by 
A  prindptl  to  an  agent  to  "sell  and  dispose  of**  personsl  praperti^ 
oarriea  with  |it,  by  necessary  legal  implication,  a  power,  also,  to 
wtftant  bodi  the  tide  and  the  quality  of  the  property  to  the  vendee 
thewwrf,  so  as  to  bind  the  owaar.  Thus,  where  an  agent  aoU  «  sla^ 
nnder  a  written  authority  of  the  owner  to  sell  and  dispose  of  said 
Shve,  and  executed  to  the  vendee  in  the  name  of  the  owner  a  bffl  of 
aaW  wamnllng  both  the  title  and  soundneas  of  said  slave,  the  owpd^ 
ia  liable  to  aaid  vendee  for  a  breach  of  such  warranty. 

S.    Bamb.     8anu,     Private  inetrttetione  to  agent  a»  tffeetimg  the  validiiy 
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9f  a  wumurty  mmk  hy  Aim.  Where  a&  agent  eelli  personal  property 
under  a  general  authority  from  the  prfaus^^  and  executes  a  warra^y 
to  the  purchaser,  any  Mcret  bistructionB  of  the  prhicipal  to  the  agent 
interdicllBg  a  warranty,  if  unknown  to  the  pvroheeer  at  the  time  of  the 
aale,  wffl  not  hivalidate  saoh  waramty,  but  the  eame  will  bfaid  the 
prindpal  aa  if  made  by  himaelC 
S.  Bajck.  Htm  fw  a  9§rbal  warranty  6y  offent,  wltt  Hnd  the  principat. 
Any  ▼farbal  statements  and  lepresentatioBB  of  an  agent  bating  mmhmhf 
to  sell,  and  made  ai  the  time  of  selling  pereonalty^  and  oonstitatlng  an 
inddtfit  in,  or  indnoement  to  the  trade,  which  amount  to  a  warranty 
of  any  quality  in  the  thing  sold,  will  bfaid  the  pdndpsL 


FBOM    G^BS. 


The  plaintiff  bionght  his  action  of  trespass  on  the 
ooBe  against  the  defendant,  in  the  drcait  conrt  of  GKles 
connty,  to  recover  damages  for  a  breach  of  warranty  of 
the  soundness  of  a  slave.  The  sale  was  made  to  the 
plaintiff  by  an  agent  of  the  defendant,  under  a  written 
aalhority  to  ^^sell  and  dispose  of''  the  slave,  containing 
no  express  power  to  warrant  the  title  or  qualily  of  the 
slave.  The  agait  sold  the  slave  to  the  plaintiff  at  a 
fair  price,  and  executed  to  him  a  bill  of  sale  with 
warranty  of  title  and  soundness,  in  the  name  of  his 
principal.  The  instrument  conferring  upon  the  agent 
&e  authority  to  sell,  and  liie  covenant  of  warranty 
also,  are  embodied  in  tbe  opinion  of  this  court  The 
cause  was  submitted  to  a  jury  before  Martin,  judge,  at 
the  December  term,  1868,  of  said  circuit  court.  In  re- 
fnrenee  to  the  validity  of  the  paper  relied  upon  as  a 
covemnt  of  warranty  on  the  part  of  the  defendant,  the 
oofurt  charged  the  jury  as  follows:  "The  bill  of  sale 
read  to  the  jury  puiports  to  be  executed  by  an  attor- 
ney in  &et  of  the  ddendant,  and  the  plaintiff  has  read 
to  the  jmy  a  power  of  attorney,  authorising  said  agent 
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to  sell  the  negro.  Ad  a  matter  of  law,  the  power  of 
attorney  read,  does  give  to  the  agent  authority  to  sell 
the  negro  and  execute  a  written  bill  of  sale  with  war- 
ranty of  title,  but  does  not  confer  authority  to  bind  the 
defendant  by  contract  for  the  soundness  of  the  negro, 
and  any  such  contract  made  by  the  agent,  does  not  bind 
his  principal,  unless  it  was  afterward  ratified  or  con- 
firmed by  the  defendant;  and  upon  this*  point,  if  the 
jury  shall  find  that  the  defendant  received  the  proceeds 
of  the  sale,  knowing  the  agent  had  warranted  the  sound- 
ness of  the  slave,  he  is  bound  by  such  warranty." 

There  was  verdict  and  judgment  for  tke  defendant, 
fi-om  which  the  plaintifi"  appealed  in  error  to  this  court. 

T.  M.  Jones,  for  the  plaintiff. 

It  is  insisted  that  the  judgment  of  the  circuit  court 
should  be  reversed  in  this  case,  for  an  error  in  the 
charge  of  the  circuit  judge  upon  two  points. 

1.  The  circuit  judge  charged  the  jury,  that  tiie  pow- 
er of  attorney  executed  by  Franklin  to  Kirkpatrick,  did 
not  confer  authority  upon  him  (Kirkpatrick)  to  bind  the 
principal  by  a  warranty  of  the  soundness  of  the  negro. 

The  power  of  attorney  confers  upon  the  agent  a  gen- 
eral authority  "to  sell  and  dispose  of  his  (my)  negro 
woman,  Harriet." 

The  agent  having  been  thus  clothed  with  a  general 
power  to  sell,  and  the  warranty  of  soundness  being  os- 
tensibly within  the  scope  of  that  power,  he  had  theau* 
thority  to  bind  the  principal.  See  Story  on  Contracts, 
145.  The  question  has  been  directly  adjudicated  as  to 
the  sale  of  real  estate.       See  Story  on    Contracts,  146. 
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laggart  vs  Stanhery^  2iid  McLean's  E.,  643.  Peters 
vs.  Fanwworth^  15th  Vermont  K.,  155.  22nd  Wend. 
B.,  649.  The  representations,  dedarations,  admissions, 
and  even  conceahnents  of  an  agent,  constituting  a  part 
of  the  res  gestm^  and  being  the  inducement  to  the  con- 
tract, and  made  at  the  same  time,  are  binding  upon 
the  principal.  See  Story  on  Agency,  §  136,  136-7, 
and  cases  cited.     2d  Story's  Sep.,  700. 

A  representation  made  by  an  agent,  at  an  anthor- 
ized  sale  of  a  horse,  that  the  horse  is  sound,  will  bind 
the  principal.  See  Story  on  Contracts,  147,  7th  Wend., 
446-      11th  Vermont,    477. 

K  an  agency  be  general,  a  warranty  of  soundness 
will  bind  the  principal,  even  if  contrary  to  instructions. 
See  Story  on  Contracts,  147.  Alexander  vs.  Oihson^ 
2nd  Camp.  R.,  556.  Comfoot  vs.  Fowke^  6  Meeson 
and  Welsby,  358.    16  East's  E.,  43.     3  Term.  E.,  760. 

2,  Whenever  an  authority  is  conferred  upon  an 
agent,  whether  express  or  implied,  special  or  general, 
it  is  always  construed  to  include  all  the  necessary  or 
usual  modes  and  means  of  so  executing  it,  as  to  ac- 
complish the  objects  of  the  agency.  Story  on  Con- 
tracts, p.  148,  §  137.  Story  on  Agency,  §  68.  Rogers 
vs.  Knedand,  10  Wend.,  218.    6  Sergt.  &  E.,  146. 

3.  It  has  been  decided  in  North  Carolina,  that  a 
general  agent,  created  by  parol,  has  the  authority  to 
bind  the  principal  by  a  warranty  of  soundness.  See  3 
Iredell,  349 — case  of  Jamjes  Williamson  &  Co.  vs.  Wy- 
att  Canxiday. 

Bbown  and  Waleeb,  for  the  defendant: 

The  plaintiff  in  his  declaration  does    not  allege  that 
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the  defendant  or  his  agent  knew  the  slave  to  be  un- 
sound, and  practised  a  firaud  upon  him,  but  he  allies 
that  the  slave  was  warranted  sound,  and  that  the  war- 
ranty was  broken,  inasmuch  as  the  slave  was  unsound. 
By  this,  the  plaintiff  elects  to  affirm  the  contract,  and 
not  to  disaffirm  it,  and  before  he  can  recover  upon  this 
ground,  he  must  show,  not  only  that  the  negro  was 
unsound,  but  that  the  defendant  warranted  her  sound. 

In  the  sale  of  chattels,  in  the  possession  of  the  ven- 
dor, the  law  implies  a  warranty  of  title  from  tiie  act 
or  feet  of  sale.  Charlton  vs.  Zay^  5  Humph.,  496, 
498 ;  but  it  does  not  imply  a  warranty  of  soundness  from 
the  mere  feet  of  sale.  The  defendant  did  not  sell  the 
slave  himself,  to  the  plaintiff.  The  sale  was  made  by 
an  agent,  William  H.  Eirkpatrick,  and  tiie  authority 
under  which  he  acted,  merely  authorized  him  to  sell 
and  dispose  of  the  slave,  and  did  not  give  him  any 
power  to  warrant  the  slave  sound,  so  as  to  bind  his 
principal  for  a  breach  of  such  a  warranty.  To  war- 
rant the  slave  sound  is  not  a  necessary  incident  to  the 
power  to  sell;  nor  is  it  a  business  in  which  the  power 
is  conferred  by  a  known  custom  thereby,  so  to  act. 
Lipsoomb  vs.  Mttrett^  11  Humph.,  256,  260. 

The  proof  shows  that  the  plaintiff,  himself,  sold  the 
slave  for  $700,  and  did  not  warrant  her  sound.  This 
proves  conclusively,  that  the  warranty  of  soundness  is 
not  a  necessary  incident  to  the  power  to  sell.  The 
plaintiff  cannot  go  upon  the  ground  of  fraud  and  for  a 
breach  of  warranty  v\  the  same  action;  he  must  elect 
upon  which  ground  he  will  proceed,  and  he  has  elected 
in  this  case  to  go  upon  the  ground  of  a  breach  of 
warranty,   and  it   is  contended  he  cannot  recover  upon 
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this  grouid,  becanBe  Eirkpatrick,  the  agent,  had  no  an- 
thority  to  bind  the  defendant  apon  a  warranty  of 
8onndne88. 

A  warranty  does  not  extend  to  defiscts  which  are 
risible,  or  «f  which  the  vendee  was  informed.  3 
Hnmph.,  305,  308. 

The  defendant  never  ratified  the  contract  of  Eirkpat- 
rick,  warranting  said  skive  sound,  as  th^re  is  no  proof 
that  he  ever  knew  that  Eirkpatrick  had  warranted  the 
slave  sound,  and  he  <;oald  not  ratify  a  thing  he  knew 
net  of. 

CAittmisBS,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  upon  a  breach  of  warranty  of 
soundness  in  a  slave,  made  in  writing  by  the  agent  of 
defendant. 

The  agency  is  created  in  these  words:  ^%  Benj. 
Franklin,  of  the  county  of  GUes,  Tennessee,  do  hereby 
authorize  and  empower  Wm.  H.  Eirkpatrick  to  sell  and 
dispose  of  my  negro  woman,  Harriet.  This  the  21st 
April,  1861.  BsNjAHiN  FnAKKLiiir." 

The  Ull  of  sale  was  made  in  Mississippi,  and  is 
as  follows: 

"Beceived,  May  6th,  1861,  of  G.  W.  EzeU,  $700 
in  fiiU,  for  a  negro  woman,  named  Harriet,  which  girl 
I  warrant  sound  and  healthy,  a  slave  for  life,  and  title 
good,  and  not  over  21  or  22  years  old. 

Benjamin  Fbansxin. 

By  Wjluau  H.   Eiskpatbiok." 

Much  proof  was  introduced  on  the  question  of  sound- 
ness, and    the  case  went    to  the  juiy,  under  a  charge 
17 
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of  the  oonrt,  to  which  two  exceptions  are  taken. 

1.  His  Honor  stated  the  law  to  be,  that  under  the 
agency,  there  was  no  power  to  make  a  warranty  that 
the  slave  was  sonnd,  so  as  to  bind  the  prindpal. 

2.  Hiat  this  contract  was  Toid  nnder  the  Constita- 
tion  and  laws  of  Mississippi,  and  coold  not,  for  that 
reason,  be  the  foundation  of  a  snit. 

Both  positions  are  manifestly  erroneous.  If  an 
agent  bo  empowered  to  sell  personal  property,  the  law 
implies  a  power  to  bind  his  principal  in  a  warranty  of 
soundness.  A  general  authority  to  sell  personal  pro- 
perty, or  even  one  particular  article,  carries  with  it  the 
power  to  warrant,  both  the  title  and  quality  of  the 
thing  sold,  so  as  to  bind  the  owner,  for  whom  ihiQ  sale 
is  thus  made. 

This  is  an  incident  to  the  power  conftrred,  if  un- 
restricted. 

Even  private  instructions  in  conflict  with  this  gene- 
ral authority,  if  unknown  to  the  purchaser,  would  not 
protect  the  principal,  because,  as  the  agent  acted  within 
the  general  scope  of  the  authority  to  sell,  the  public 
cannot  be  supposed,  or  perhaps  required,  to  be  acquaint- 
ed -mih  secret  limitations  of  his  power,  and  private 
instructions.  2  Kent,  621,  and  note  A,  citing  8  Term 
R,  757.     16  East,  45.      3  Ired'l,   349. 

Verbal  statementEt  and  representations  of  an  agent, 
amounting  to  a  warranty  of  soundness,  or  any  other 
quality,  made  in  connection  witli,  and  at  the  tuoe  of 
the  transactions  of  the  agency,  will  bind  the  piincipal. 
But  not  so,  if  it  be  made  at  ano&er  time,  for  it 
would  not  then  be  a  part  of  the  res  ge§t(B^  and  as 
such   constitute   an  incident  in,    or    inducement   to    tbe 
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These  positionB  are  Bustained  by  an  unbroken  cur- 
rent of  authorities,  which  need  not  here  be  accumulated. 

The  case  of  Lipscomh  vs.  EUrdl^  11  Humph.  E., 
260,  cited  and  relied  upon  by  the  counsel  for  Franklin, 
does  not  conflict  with  this  doctrine,  but  rather  confirms, 
by  an  express  acknowledgment  of  it. 

The  court  there,    in  effect,  admit  the  general  princi- 

^  pie,  "that  an  agency    to  sell  confers  on    the  agent  the 

incidental   power  to  warrant  the    thing   sold" — ^but  say, 

that    it    had   no     application    to   the    case    then    under 

consideration,  as  it  surely  had  not 

It  is  certainly  true,  that  under  a  special  or  limited 
agency,  the  principal  cannot  be  boimd  by  an  act  not 
embraced  by  the  authority  given,  or  by  the  exercise  of 
a  power  beyond  such  authority,  or  of  a  different  char- 
acter. If  the  agency  be  to  sell  one  article,  or  one  spe- 
cies of  property,  it  will  not  extend  to  any  other. 

2.  The  second  error  assigned  upon  the  charge  in 
relation  to  the  invalidity  of  the  contract  by  the  laws  of 
Mississippi,  was'  doubtless  committed  by  his  Honor,  be- 
cause, of  the  absence  of  the  authority  showing  that  the 
Constitution  of  that  State,  on  that  subject,  was  changed, 
and  the  act  made  in  pursuance  thereof,  repealed,  previ- 
ous to  the  date  of  the  contract  upon  which  this  suit 
was  brought. 

For  these  errors  in  the  charge,  without  any  refer- 
ence to  the  merits  upon  the  facts,  the  judgment  will  be 
reversed,  and  a  new  trial  granted. 

Judgment  reversed  and  cause  remanded. 
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SoiKS  Facias.  Agaifui  mtnen  for  fum-aUendanee.  Act  [of  1794,  eA. 
1,  §  2.  A  jttdgment  niti  upon  a  forfeiture  againat  a  witneas  for  non-at- 
tendaoce  upon  tubpcmoj  and  the  9cire  faeUu  thereon,  must  embody  sndi 
a  statement  of  the  &ct8  as  wDl  show  directly  and  certainly,  and  not  by 
mere  inference  only,  the  legal  ground  of  the  witnew's  liability  to  the 
penalty  sought  to  be  enforced  against  him.  So,  a  teire  faeiiu  reciting 
a  Judgment  in  such  case,  that  does  not  show  by  distinct  ayerment,  or 
by  necessary  implication  from  the  paper  itself,  that  the  §ubpcma  was 
executed  five  days  before  the  term,  is  bad  on  demurrer. 


FROM  BEDFORD. 


The  plaintiff  in  error  recovered  in  tiiie  circuit  court 
of  Bedford  county,  a  judgment  nisi  against  the  defend- 
ant upon  a  forfeiture  for  non-attendance  as  a  witness  in 
a  civil  suit,  in  which  the  former  was  a  party,  upon 
which  judgment,  scire  facias  issued,  reciting  the  same; 
upon  the  execution  and  return  of  which  there  was  a 
general  demurrer  filed  by  the  defendant.  The  scire  fa- 
etas  states,  that  the  said  suhpoBna  was  returned  into  the 
clerk's  office,  endorsed,  "Executed  on  Morgan  Smith  the 
same  day,  came  to  hand.  J.  M.  Johnson,  Shff.,"  and 
which,  according  to  another  endorsement  of  said  sheriff, 
"came  to  hand  when  issued."  The  subpmna  was  is- 
sued, as  appears  from  another  statement,  on  the  27th  of 
November,  1852,  returnable  to  the  ensuing  term  of  the 
court  on  the  first  Monday  in  December.  It  does  not 
appear  from  the  scire  facias^  or  the  record,  on  what 
day  of  the  month  the  first   Monday    of  December    was. 
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or  any  where  by  distinct  averment,  that  said  enip<Bna 
was  served  five  days  before  the  commencement  of  said 
term  of  the  court.  Jndge  Davidson  gave  judgment  np- 
on  the  demurrer,  sustaining  the  same,  whereupon  the 
plaintiff  appealed  in  error  to  this  court. 

Ed.  Cooper,  for  the  plaintiff. 

£.  A.  Eeeblb,  for  the  defendant.  He  cited,  act  of 
1794,  ch.  1,  §  1.  Dickinson  vs.  Eincaid^  11  Hxmiph., 
72.     State  vs.  Lacyy  8  Humph.,  225. 

McEnfNsr,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  scire  facias  to  recover  the  penalty  of 
one  hundred  and  twenty-five  dollars,  given  by  the  act  of 
1794,  for  the  failure  of  Smith  to  appear  as  a  witness, 
summoned  on  behalf  of  the  plaintiff,  in  a  suit  pend- 
ing in  the  circuit  court  of  Bedford,  Knott  vs.  Miller. 
The  defendant  demurred  to  the  scire  facias^  and  the 
demurrer  was  sustained. 

Several  objections  are  made  to  the  sufficiency  of  the 
sovre  facias^  the  principal  of  which  is,  that  it  does 
not  show  that  the  suhpcsna  was  served  on  the  witness 
five  days  before  the  commencement  of  the  term  to 
which  it  was  returnable. 

By  the  established  course  of  decision  of  this  court, 
great  strictness  is  required  in  the  proceeding  to  subject 
a  witness  to  the  penalty  of  the  statute:  and  experience 
demonstrates  that  it  is  highly  proper  that  it  should  be 
so.  Were  it  otherwise,  it  is  to  be  feared  that,  some- 
times   the   matter    in   controversy    between    the    partiea 
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might  be  lost  sight  of,  or  become  an  object  of  lees  in- 
terest than  to  seonre  forfeitareB  against  witneBses  by  one 
artifice  or  oth^ .  The  statute  is  extremely  stringent. 
In  addition  to  the  penalty,  it  makes  the  witness  in  de- 
fatdt  subject  to  an  action  in  favor  of  the  party,  ^for 
the  ftill  damages  which  may  be  sustained  for  want  of 
such  witness'  testimony."  This  right  to  recover  dam- 
ages commensurate  with  the  injury  sustained,  ftirnishes 
another  reason  for  a  high  degree  of  strictness  in  the 
proceeding  to  recover  the  penalty. 

The  scire  fadas^  in  the  present  case,  pursues  the 
judgment  nm.  The  statement  in  relation  to  the  ser- 
vice of  the  mbpqma,  is,  ^^that  said  svbpiBM,  was  re- 
turned into  the  clerk's  office,  endorsed,  executed  on 
Morgan  Smith  the  same  day  came  to  hand.^^  Jas.  M. 
Johnson,  Shff. ;  and  which,  according  to  another  endorse- 
ment of  the  said  Jas.  M.  Johnson,  Shff.,  ''came  to 
hand  when  issued."  The  sfibpoBna  was  issued,  as  we 
learn  from  another  averment,  on  the  27th  of  November, 
1852,  returnable  to  the  ensuing  term  of  the  court,  on  the 
first  Monday  of  December.  Taken  together,  the  return 
is,  ''executed  the  same  day  came  to  hand,  and  came  to 
hand  when  issued."  If  it  be  admitted  that  this  retum 
sufficiently  shows  that  the  suhposna  was  served  on  the 
witness  on  the  27th  of  November,  the  day  of  its  issu- 
ance ;  still,  it  no  where  appears  in  th2  scire  facias^  or 
in  the  Weord  upon  which  it  is  founded,  what  day  of 
the  month  the  first  Monday  of  December  was.  But  it 
is  said  that  a  reference  to  the  almanac  will  ascertain 
this,  and  show  that  there  were  five  entire  days  be- 
tween the  27th  of  November  and  the  retum  day  of  the 
%a.     How  this  may  be,   we  do   not,  and   cannot 
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judicially  know,  because  it  is  not  allowable,  according 
to  the  settled  course  of  decision  on  this  subject,  to 
refer  to  anything  extrinsic  of  the  record  upon  which  the 
^cire  fadias  is  founded  to  aid  its  averments. 

The  judgment  nin  must  embody  such  a  statement  of 
the  facts  as  will  show  directly  and  certainly,  and  not 
by  mare  inference  only,  the  l^al  ground  of  the  wit- 
ness' liability  to  the  penalty  sought  to  be  enforced 
against  him.  3  Humph.,  225.  11  Humph.,  72.  This, 
the  judgment,  as  set  forth  in  the  9eire  fcmaa^  fSuls  to  do. 

The  judgment  of  the  circuit  court  will  be  affirmed. 


Joshua  Eldeb,  AdmW^  dsc.  vs.  John  BBAnLSr. 

1'  LiKnxnON.  Statute  of,  JRule  of  cofutructiou.  The  Tarioos  statatea  of 
fimitatioDa  are  rigorous  roles,  the  enactment  of  which  public  policy 
demanded.  While  it  is  the  duty  of  the  courts  to  enforce  them,  they 
are  not  bound  to  giTe  them  that  construction  which  will  operate  moe( 
prgudiciaHy  to  those  whose  remedies  and  rights  are  to  be  forfeited  by 
<hem,  bat  ralfaer  In  favor  of  the  right  which  lo  all  such  cases  Is 
imperiled. 

2.  Siju.  £kme.  Computation  of  time.  Rule  et$  to.  Where  an  ad- 
ministrator or  executor  relies  upon  the  statute  of  limitations  of  two  or 
three  years,  as  the  ease  may  be,  in  bar  of  a  ereditor*s  demand,  the  day 
sjpoo  which  the  administrator  or  executor  qualified  must  be  exduded  b 
the  computation  of  time. 


FBOM     MONXaOMBBT. 


The  defendant  in  error,  as  a  domestic  creditor  of  the 
estate  of  M.  A.  Martin,  dec'd,  instituted  this  action   of 
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debt  in  the  circnit  court  of  Montgomery  against  the 
plaintiff  in  error,  as  the  administrator.  The  writ  was 
issued  on  the  1st  day  of  September,  1853,  "at  20  min- 
utes after  nine  o'clock,  A.  M."  TBie  plaintiff  in  error 
qualified  as  administrator  on  the  Ist  day  of  September, 
1851,  and  upon  the  trial  relied  upon  the  statute  of  lim- 
itations of  two  years.  The  cause  was  submitted  to  a 
jury  at  September  term,  1854,  before  the  Hon.  "Wesley 
W.  Pepper,  judge,  who  held  in  his  charge  to  the  jury, 
that  the  day  of  the  administrator's  qualification  as  such 
was  to  be  excluded  by  the  jury  in  the  computation  of 
time.  There  was  a  verdict  and  judgment  for  the  cred- 
itor, from  which  the  administrator  appealed  in  error  to 
this  court. 

James  E.  Bailet,  for  the  plaintiff  in  error,  said: 

In  Jones  vs.  The  Planter^9  Bank,  6  Humph.,  622, 
the  supreme  court  of  Tennessee,  reviewing  this  whole 
question,  as  to  the  day  from  which  time  is  to  be  com- 
puted, say:  "The  principle  that  seems  to  govern  in  all 
the  modem  cases  is,  that  the  time  will  be  so  computed 
as  to  save  the  right  intended  to  be  &vored  by  the  law, 
or  to  be  secured  to  the  parties  to  a  contract." 

Upon  this  principle  was  decided  the  case  of  "  The 
Etng  vs.  Adderleyy  Doug,  E.,  463,  cited  in  &  Humph. 
The  statute  20,  Geo.  11,  provided  that  a  sheriff  should 
not  be  liable  to  be  called  upon  to  return  process,  unless 
within  six  lunar  months  after  he  went  out  of  office. 
And  Lord  Mansfield  decided,  that  the  day  on  which  he 
goes  out  of  office,  is  to  be  reckoned  as  part  of  the  six 
months. 
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So  fdflo,  tiie  case  of  Nbrris  vs.  The  Sundred  cf 
Oautris^  where  in  an  action  upon  the  statute  of  hue  and 
ciy,  where  the  robbery  was  laid,  and  proved  to  have 
been  on  the  9th  Oct.  13  Jac.  1,  and  the  action  was 
brought  on  the  9th  October,  14  Jac.  1,  it  was  held  that 
the  action  was  brought  too  late.  That  is,  that  in  com- 
puting the  time  the  day  on  which  the  offence  was  com- 
mitted, was  to  be  included.  See  Aug.  Lim.,  42.  Upon 
the  same  principle  was  decided,  Presby  vs.  WUliamaj 
15  Mass.,  193.  Where  it  was  held,  that  in  comput- 
ing time  under  the  statute  of  limitations,  the  day  when 
the  cause  of  action  accrued,  should  be  included,  and  that 
an  action  brought  six  years  afterwards,  on  the  same  day 
of   the    month,  was  too  late. 

All  these  are  cases  where  statutes  for  the  limitations 
of  actions  or  rights  were  before  the  court,  and  in  all, 
the  decision  is  the  same. 

Our  act,  of  1789,  was  passed  for  the  benefit  of  the 
estates  of  dec'd.  persons,  and  intended  to  limit  the  time 
within  which  actions  might  be  brought.  It  is  the  estate 
that  the  law  favors,  limiting  and  taking  a  right  which 
existed,  and  the  case  falls  clearly  within  the  principle. 

James  M.  Quaslbs,  for  the  defendant  in  error,  said: 

The  principles  which  are  settled  by  the  weight  of 
authority  seem  to  be: 

1.  That  the  act  done,  from  which  the  computation 
of  time  is  made,  inclusive  of  the  day,  is  an  act  to 
which  the  party  against  whom  the  time  runs  is  privy. 
Aug.  Lim.  51. 
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2.  That  the  day  is  excluded,  where  a  right  is  to  be 
divested  or  a  forfeiture  indnded. 

3.  Such  a  construction  is  to  be  given  as  will  ope- 
rate most  to  the  ease  of  the  party  entitled  to  fitvor. 
Ang.  Lim.  p.  57,  note  5.  5  Humph.,  622.  Vide  re- 
view of  the  cases  in  Ang.'  Lim.,    from  page  47  to  60. 

Now,  as  Bradley  is  clearly  in  privity — ^the  ques- 
tion is,  which  of  these  parties  is  entitled  to  the  favor 
of  the  court.  The  creditor  in  pursuit  of  his  honest 
earnings,  or  the  debtor,  who  has  received  the  benefit 
of  his  labor,  and  does  not  pretend  to  deny  the  justice 
of  the  claim,  but  seeks  to  avoid  it  by  a  defence  purely 
technical. 

ToTTEK,  J.,  delivered  the  opinion  of  the  court. 

Debt—judgment  for  Bradley,  the  plaintiff  below,  for 
$881,  and  Elder,  the  defendant,  appealed  in  error.  The 
said  Elder  was  legally  appointed  administrator  of  M.  A. 
Martin,  on  the  1st  of  Sept.,  1851 ;  this  action  was  in- 
flftituted  by  the  issuance  of  the  writ  on  the  1st  of  Sep- 
tember, 1863. 

The  defendant  pleaded  the  statute  of  limitations  of 
two  yeara^  as  a  bar  to  the  action.    1789,  ch.  23,  §  4. 

The  question  is,  was  the  suit  instituted  within  the 
two  years^  as  limited  by  the  statute? 

The  provision  is,  that  "creditors"  resident  in  the 
State,  as  in  this  case,  ^' Shall  vdthin  two  years  from 
the  qualification  of  the  executor,  or  administrator,"  ex- 
hibit and  demand  their  debts,  and  if  they  ''fail  to  de- 
mand and  bring  suiV^  '-within  the  aforteaid  time  lim- 
itedj^^  they  shall  be  forever  barred. 
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Far  fee  defendant,  the  adminifltrator,  it  is  argued,  that 
the  day  when  he  ^^^ qualified^  and  assumed  the  office, 
is  to  be  indnded  in  the  c<»nputation,  and  he  relies  npon 
Jones  vs.  PlcmUfNf  Bank^  6  Humph.  E.,  622.  King 
vs.  Adderh/^  Doug.,  468.  Hhrris  vs.  Bundred  of  Oau- 
trisj  Hohart,  139.  Preah&y  vs.  Williams^  16  Mass. 
E.,  193. 

In  the  computation  of  time,  from  an  act  done,  or  an 
event,  <yt  from  a  date,  or  the  day  of  a  date,  there  is 
such  discord  in  the  numerous  cases,  that  it  is  not  possi- 
ble, as  it  seems  to  us,  to  deduce  a  principle  from  them, 
in  which  they  will  harmonize. 

In  Olamngton  vs.  BawUngs^  3  East.,  407,  it  was 
declared  upon  the  authority  of  several  cases,  that  where 
tiie  computation  is  to  be  made  from  an  act  done^  the 
day  when  the  act  is  done  is  to  be  included.  Olayton^s 
caae^  5  Co.,  1.  King  vs.  Adderly^  Doug.  463.  CartU 
vs.  BtiTdett^  3  Term  E.,  624.  Norria  vs.  Hundred  qf 
OatUris^  Hobart,  139. 

So  in  Pearpont  vs.  Oraham^  4  Wash.  (Cir.  Oo.) 
E.,  233.  Mr.  justice  Washington  said,  afker  reviewing 
the  eases,  diat  where  the  computation  of  time  is  made 
fron  a/f^  obGt  done^  the  day  <»i  which  the  act  is  perform- 
ed is  included,  because  the  act  is  the  terminus  a  quo^ 
the  computation  is  to  be  made.  On  the  contrary,  ia^ 
Jones  vs.  Planters*  Bank^  6  Humph.  R,  620,  where 
the  subject  was  very  much  considered,  this  principle  was 
repudiated,  and  the  court  say,  the  principle  that  seems 
to  have  governed  in  all  the  modem  cases  is,  that  the 
time  will  be  so  ccmipated,  as  to  save  the  right  intended 
to  be  &vored  by  the  law,  or  to  be  secured  by  the  par- 
ties, to  a  tsontract.     And  it  was  held^  under  the  Act  of 
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1820,  ch.  11,  giving  the  debtor,  whoee  land  has  been 
sold  by  execution,  the  right  to  redeem  "at  any  time 
within  two  years  after  such  sale,"  that  the  day  of  the 
sale  is  to  be  excluded  in  the   computation. 

This  decision  rests  on  the  principle,  tiiat  where  it  is 
necessary  to  save  a  rights  or  prevent  a  foTfeiUire^  the 
day  of  the  act,  or  event,  will  be  excluded  in  the  com- 
putation. Vid,  Dowling  vs.  Foxallj  1  Ball  &  Beatty, 
193.  Bigelow  vs.  Wilson^  1  Peck  R.,  486.  Lester  vs. 
Garland,  15  Ves.  E.,  248. 

And  so  in  Sims  vs.  Hampton,  1  Serg.  and  Bawle., 
411,  it  was  Tield,  that  in  computing  the  twenty  days  al- 
lowed for  an  appeal,  by  the  arbitrative  statute  of  that 
State,  the  day  on  which  it  is  entered  is  excluded,  on 
the  principle,  that  the  day  on  which  the  act  is  done, 
is  to  be  included  or  excluded,  as  the  nature  of  the  case 
may  require  a  liberal  or  rigorous  construction. 

To  the  same  effect  is  the  opinion  of  Mr.  Kent  (4 
Com.)  95,  note)  who  says  there  is  no  general  rule  on 
the  subject,  and  in  computing  time  from  an  <ict,  or  an 
ei>ent,  the  day  is  to  be  inclusive,  or  exclusive,  accord- 
ing to  the  reason  of  the  thing,  and  the  circumstances  of 
the  case.  It  seems,  as  before  intimated,  that  the  prin- 
ciple is  not  capable  of  a  more  precise  and  definite 
statement. 

But  it  may  be  safely  assumed,  that  the  tendency  of 
the  modem  cases  is,  to  exclude  the  day  of  the  act  or 
event,  unless  for  a  special  reason,  it  be  necessary  to  in- 
clude it.  Thus,  in  Lester  vs.  Garland,  15  Ves.,  248, 
the  day  of  Sir  John  Lester^s  death,  was  reckoned  as  ex- 
clusive of  the  six  months  allowed  to  Mrs.  P.  to  give 
security    that   she  would  not  many  the  person  named; 
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npon  the  principle,  that  where  time  from  a  particular 
event  is  allowed  a  party  to  do  an  act,  the  day  of  the 
event  is  to  be  excluded  in  the  computation,  in  &Tor  of 
the  right  to  be  secured  by  such  act.  Vide  Blaymie  vs. 
Ealey^  6  Meeson  &  W.,  49. 

Now,  from  the  time  when  the  executor  or  adminis- 
trator shall  qualify,  two  years  are  allowed  the  creditor 
to  sue  for  his  debt,  and  if  he  fail  to  sue  in  the  time 
limited,  except  in  certain  cases,  provided  for,  his  reme- 
dy is  forever  barred.  However  just  and  eqxdtable  the 
demand  may  be,  the  remedy  is  denied,  and  the  debt 
becomes  extinct.  It  is  true,  it  may  be  a  &vor  to  those 
entitled  to  the  estate  of  the  deceased,  but  it  is  an  evi- 
dent injury  to  the  vested  rights  of  the  creditor.  It  is 
a  hard  and  rigorous  rule,  which  from  motives  of  policy, 
the  legislature  has  thought  proper  to  declare,  and  while 
it  is  of  course  tiie  duly  of  the  courts  to  enforce  it,  it 
is  not  their  duty  to  give  it  that  construction,  which  will 
be  most  to  the  prejudice  of  those,  whose  remedies  and 
rights  are  to  be  forfeited  by  it,  but  in  favor  of  the 
right,  which  in  all  such  cases  is  in  peril.  "We  think  it 
just  and  reasonable,  that  a  liberal  construction  be  adopt- 
ed, and  that  the  day  when  the  executor  or  administra- 
tor shall  qualify,  be  excluded  in  the  computation. 

The  suit  was,  therefore,  instituted  in  time,  that  is, 
on  the  last  day  of  the  time  limited,  the  day  when  the 
defendant  qualified  as  administrator,  being  excluded. 

Let  the  judgment  be  affirmed. 


Upoa  the  general  subject  of  cOmpntation  of  time,  see,  ebo,  Gowper, 
714,  Pugh  TB.  .Ihik€  o/  UedM,  1  Bony.  Inst.^  d46,  §  861.  2  Meigi 
IHg.,  1004,    §  1876.      1  Peck,    486,    Bigelom  tb.    WiUtm.      a   Swan,  06, 
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1.  SoiRi  Facias.  Corporation,  Air  informatioQ  and  teire  faeioi  Aerean 
against  a  corporation  seeking  a  forfeiture  of  ita  firanchiaes  for  a  non- 
compliance with  its  charter,  must  ayer  the  aOeged  fum-feaaance^  mU- 
foMonce  or  mal-feiuaiM$  to  haye  been  wfHld  on  the  part  of  the  cor* 
poration. 

2.  Amindxxmt.  In  penal  proceedings.  In  a  proceeding  by  9eire  faeias 
upon  an  information  against  a  turnpike  company  for  an  alleged  mt*- 
feasance  whkhf  if  established,  would  work  a  forfeiture  of  its  charter, 
an  amendment  of  the  proceedings  was  ordered  in  the  court  below,  but 
omitted  to  be  made :  Such  a  proceeding  being  highly  penal  in  its  na- 
ture, upon  appeal  in  error  to  the  supreme  court,  is  not  within  the  pur- 
yiew  of  the  statute  of  amendments  of  1862,  ch.  162,  and  said  couit  haa 
no  power  to  order  said  amendment,  or  to  consider  it  as  haying  been 
made  in  the  court  below. 


FBOM    MAUBT. 


An  information  was  preferred  in  the  circuit  court  of 
Maury  county  Judge  Martin  presiding,  by  the  acting 
Attorney  General  of  the  8th  circuity  in  the  name  of  the 
State  against  the  Columbia  and  Hampshire  Turnpike 
Company,  a  corporation,  charging  such  a  non-complianee 
with  the  terms  and  requirements  of  its  charter,  as  to  en* 
title  the  State  to  have  a  forfeiture  of  the  same  declar- 
ed, and  asking  a  forfeiture  accordingly.      Upon  this  in- 


Simpeon  ys.  PecJi^s  BzWa,  4  Pick.,  167,  WheeUr  si  oL  tb,  BrmL  1 
Ghitty's  General  Practice,  '7*74,  764,  765.  8  Yerg.  215,  Caraon  ys.  Xove. 
11  Mass.  R.,  400,  Holden  ys.  Jame9.  2  U.  S.  Dig.,  889,  §§  5,  7,  9,  10» 
11,  12,  18,  26.  8  td,  518,  §§  1,  4,  7,  12.  2  Liyhigston  Law  Mag., 
RUiha/rdton  vo.  Ford.  14  IIL  Rep.,  882.  Slii^  (New  Series,)  141. 
Dwarria  on  StaAutes,  779.  2  Ck>wen,  606,  «k  pitrU  Bean.  2  id^  6SO9 
Hcman  ya.  LiitoeU^  wliich  wece  cited  in  thie  oanae. 
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formation  a  writ  of  scire  facias  was  issued  and  returned 
executed  upon  the  officers  of  said  company.  The  infor- 
mation, and  the  scire  /ados  reciting  the  same,  no 
where  averred  tihat  the  non-compliance  alleged,  was  wil- 
M  on  the  part  of  the  company.  Upon  the  retnm  of 
scire  fadas^  the  Attorney  General  moved  to  amend 
both,  by  '^  inserting  in  the  proper  plaees,  the  words, 
wilfully,  negligently  and  knowingly,"  which  amendment 
was  ordered  by  the  court,  but  never  made.  At  the  Au- 
gust term,  1854,  of  said  court,  the  defendant  moved  to 
quash  the  proceedings,  which  was  done,  whereupon  the 
Attorney  General,  on  behalf  of  the  State,  appealed  in 
error  to  this  court. 

M.  8.  Fbiebsok  and  Gaht,  for  the  State. 

Mtbbs,  Stkes,  Ewihg  and  Cooper,  for  tiie  defendant. 

By  the  Coubt: 

The  information  and  sci.  fa.  thereon  are  bad;  be- 
cause ihey  do  not  allege  a  wilful  nonfeasance  and  mis- 
feasance in  respect  to  the  spedfications  and  charges  re- 
lied on,  as  a  forfeiture  of  the  defendant's  franchise. 

Leave  was  properly  granted  to  the  plaintiff  to  amend; 
but  no  amendment  was  made,  and  the  pleadings  remain 
as  they  were  when  institnted.  The  amendment  cannot 
be  made  in  this  court,  under  the  statute  of  jtcfaUs^  it 
not  being  a  case  under  that  statute. 

Judgment  affirmed. 
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ISAAO  M.  JOHBS  VS.   GsOBGB  D.   HaHLBT. 


1.  RAnnoATioir.  Accepting  indemnity  againit  feirgtd  note,  Ettoppd, 
Deed  of  Tnut.  Where  a  party  accepts  a  conveyance  of  property  to  a 
trustee,  as  indemnity  against  promissory  notes,  upon  which  his  name  has 
been  forged,  he  thereby  adopts  and  ratifies  the  debt— and  his  Iiabifity 
being  so  fixed,  he  is  estopped  from  any  relief  in  equity  against  said 
notes— nor  yet  can  the  hci  of  his  filing  a  bill  afterwards,  repudiating 
said  debts  on  account  of  said  forgery,  aifeet  the  validity  of  sidd  ooi»- 
yeyance. 

2.  Djckd  of  Trust.  Itight9  of  creditort,  A  deed  of  trust,  purporting  to 
convey  property  "as  a  security  for  all  the  debts  for  which  the  cettm 
^ue  tnut  therein  named,  had  become  liable,"  is  not  to  be  construed  as 
merely  for  the  indemnity  of  said  cestui  que  truet  alone,  but  eyery  other 
creditor  having  an  interest  under  the  same,  has  a  right  to  compel  the 
trustee  to  appropriate  the  proceeds  of  the  property  to  the  satisfiustioii 
of  his  debt,  even  in  the  eyent  of  the  discharge  of  the  cestui  gue  tnut 
named,  from  all  liability.  In  such  case  it  is  the  duty  of  the  trustee 
to  protect  the  property,  and  hold  it  sutject  to  the  trusts  declared. 

3.  £▲!».  WAen  not  void  npon  its  face.  Sffeet  of  « ^fiulat^m  to  paijf 
surplus  to  debtor.  Where  a  debtor  conveys  property  of  an  unascer- 
tained yalue,  to  indemnify  another  as  his  security  upon  certain  debts 
named,  and  all  other  debts  upon  which  he  was  security,  it  cannot  be 
assumed  that  the  deed  stated  debts  which  had  no  existence  in  hibt^  or 
that  the  property  was  more  than  sufficient  to  cover  the  debts  intended, 
and  a  stipulation  in  such  deed,  that  alter  the  discharge  of  said  debts, 
the  surplus  should  be  paid  by  the  trustee  to  the  debtor,  will  not  inyali- 
date  the  deed. 


F&OH  DAVIDSON. 


ISiis  action  of  trover  was  institated  by  Gtoo.  D.  Ham- 
let against  Isaac  M.  Jones,  in  the  circuit  court  of  Da- 
vidson, to  recover  damages  for  the  seizure  and  conver- 
sion of  certain  slaves  conveyed  to  the  plaintiff  in  trust, 
and  levied  upon  and  sold  by  the  defendant,  as  an  officer, 
to  satisfy  certain  executions  in  his  hands,  against  one 
Freeman,  the  maker  of  the  deed  of  trust. 
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The  ftcta  are  bo  fbUy  stated  in  the  opinion,  it  is  nn- 
neceseary  to  reiterate  them.  The  canse  was  submitted  to 
a  jniy,  before  judge  Baxter,  at  the  May  term,  1854,  of 
said  eourt,  and  resulted  in  a  verdict  and  judgment  for 
the  plaintifi^  for  nine  hundred  dollars,  from  which  the 
defendant  appealed  in  error  to  this  court. 

Mwflfli  for  the  plaintiff  in  error. 
Bbid>  fiur  the  defendant  in  error. 
IkloKmnr,  J.,  deliyered  the  opinion  of  the  court 

This  waa  an  action  of  trover^  brought  in  the  circuit 
oourt  of  Davidson,  by  Hamleti  as  trustee  in  a  certain 
deed  q£  trust  made  by  Qinton  L.  Freeman,  to  the  de- 
ftndaat  in  error,  Geoige  D.  Hamlet,  on  the  ISth  daj 
o£  Marob,  185S,  for  the  benefit  of  William  McMurray, 
%^n8t  Isaa^  H.  Jones,  plaintiff  in  error,  as  deputy 
sheriff  of  said  county,  fcxr  the  seisure  and  conversion  of 
two  alavea,  Harriet  and  Henry,  conveyed  in  said  deed 
€i  trust. 

On  the  trial,  at  the  May  t6r%  1854,  the  jury  found 
jGpr  the  plaintiff,  and  aasesaed  the  dama^  at  t900:  and 
a  new  trial  having  been  refhsed,  judgment  was  rendered 
iqpen  tike  vwiiet;  to  reverse  which,  an  appeal  in  error 
iias  been  piosecuted  to  ihia  ooort 

It   appeaia    fiom    proo^   tibak  two  notes,   purporting 

te  have  been  made  by  Clinton  L*  Freeman  and  William 

JMAMuxny,  payable  to  William  Allen:  the  first  for  tl50, 

d«tod  th^  IQth  of  Maicb,  1851,  due  at  lour  months;  and 

tba   mrad   fi»    $200,  dated  Ut   MiQr,   1851,   at   six 
18 
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months;  were  Bold  in  the  market  by  said  Allen,  and 
pnrchased  by  Samuel  S.  Bell,  who  afterwards  brought 
suit  thereon  before  a  justice,  and  obtained  judgments  on 
the  8th  of  March,  1852,  against  Freeman  and  McMur- 
ray,  jointly. 

Five  days  after  said  judgments  were  rendered,  to  wit: 
on  the  13th  day  of  March,  Freeman  made  a  deed  of 
trust,  by  which,  among  other  property,  he  conveyed  to 
Hamlet,  as  trustee,  the  slaves  Harriet  and  Henry,  the 
subject  matter  of  the  present  suit.  McMurray  was  pre- 
sent when  the  deed  was  made,  and  caused  it  to  be  re- 
gistered on  the  day  of  its  execution.  The  deed  recited, 
that  McMurray  had  become  liable,  as  the  surety  of 
Freeman,  on  divers  notes,  amounting  to  about  $8500; 
that  upon  some  of  said  notes  judgments  had  been  ob- 
tained against  them  jointly,  and  executions  thereon  were 
then  in  the  hands  of  ofScers  for  about  $1200.  Some  o( 
the  notes  are  particularly  described  in  the  deed,  but  as 
to  others,  it  is  stated,  that  lihe  maker  of  the  deed  was 
unable  to  give  a  "full  description." 

The  intention,  however,  is  expHcifly  declared  to  em- 
brace all  outstanding  notes  for  which  McMurray  had  be- 
come liable,  as  surety  of  Freeman.  The  two  notes 
above  mentioned,  purchased  by  Bell,  are  admitted  to  be 
embraced  by  the  deed. 

The  deed  provides,  that  upon  the*  fidlure  of  Free- 
man to  pay  and  satisfy  said  notes  and  judgments,  on  or 
before  the  17th  day  of  April,  1852,  tiie  trustee  should 
proceed  to  sell  the  slaves  and  other  personal  properly 
described  in  the  deed,  aftfer  ten  day's  notice,  for  caah, 
"and  apply  the  proceeds  to  the  satisfaction  of  said  judg- 
ments, and  such  of  said  notes  as  may  be  due^;  and  hcdd 
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the  balance,  if  any,  in  his  bands,  to  meet  the  remainder 
of  said  notes  as  they  may  respectively  fall  dne.^'  The 
concludifig  clause  of  the  deed  provides,  that  ^^the  balance 
of  the  proceeds  of  said  slaves  and  other  property  above 
described,  after  the  payment  of  aU  said  notes  and  judg- 
ments, (after  deducting  the  costs  incident  to  the  execu- 
tion of  this  deed  of  trust)  j>ay  over    to  iTie." 

After  the  execution  of  this  deed  of  trust,  namely,  on 
the  22nd  day  of  March,  1852,  Bell  caused  executions 
to  issue  on  the  two  judgments  before  mentioned,  and 
|daced  them  in  the  hands  of  Jones,  the  plaintiff  in  error, 
who,  on  the  same  day,  by  virtue  thereof,  levied  upon 
43aid  slaves  Harriet  and  Heiizy,  as  the  properly  of 
Freeman. 

It  ftirther  appears,  that  on  the  10th  day  of  the  same 
month,  March,  1852,  Bell  obtained  another  judgment  be- 
fore a  justice  of  the  peace,  against  Freeman  alone,  for 
9150  48.  And  oa  the  23d  of  March  he  caused  an  ex  ' 
ecution  to  issue  on  said  judgment;  and  at  the  same 
time  sued  out  an  attachment  against  Freeman,  as  an  ab- 
sconding debtor,  founded  on  a  note  for  $200.  This  at- 
tachment, with  the  foregoing  execution  issued  on  the 
aame  day,  w^:e  likewise  levied  upon  said  slaves,  Harriet 
jind  Henry,  as  the  property  of  Freeman. 

Jones,  it  appears,  proceeded  to  sell  said  slaves,  and 
ihis  action  was  brought  bj  the  trustee  to  recover  their 
value. 

On  iihe  trial  of  the  cause,  the  defendant  introduced^ 
«nd  read  as  evidence,  the  copy  of  a  bill  in  equity  filed 
by  McMurray  against  Bell,  on  the  Srd  of  May,  1853, 
seeking  an  injunction  and  relief  agamst  said  two  judg- 
ments recovered  on  the  8th  of  March,  1852,  as  before 
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stated:  first,  npon  the  gronnd  that  the  eignature  of  the 
complainant,  McMurray,  to  said  notes  was  forged;  and 
secondly,  npon  the  ground  of  usury.  Whether  or  not 
this  suit  was  prosecuted,  or  any  step  taken  therein  sub- 
sequent to  the  filing  of  the  bill,  does  not  appear  firom 
the  record  before  us.  It  is  very  clear,  however,  firom 
the  allegations  of  the  bill,  which  need  not  here  be  no- 
ticed, that  McMurray  had  no  claim  to  relief  in  equity 
against  his  liability  to  Bell  upon  said  notes,  which  had 
been  previously  fixed  at  law. 

But  on  the  trial  of  the  case  under  consideration, 
it  was  argued  for  the  defendant,  Jones,  and  the  same 
argument  has  been  repeated  here,  that  inasmuch  as  the 
deed  of  trust  was  made  for  the  indemnity  of  McMurray, 
and  not  to  secure  the  debts  to  Bell,  his  denial  of  his 
liability  upon  the  notes  to  which,  as  he  alleges,  his  sig- 
natures were  forged^  ought  to  be  held  to  vitiate  and 
avoid  the  deed  of  tmst,  upon  the  ground  that  he  cannot 
repudiate  the  debt  or  avoid  his  liability,  against  whidi 
he  has  been  indemnified,  and  still  hold  to  the  security; 
and  thus  deprive  Bell  of  any  remedy  either  against  him- 
self, or  against  tlie  property  of  Freeman. 

With  reference  to  this  position,  the  circoit  judge  in- 
structed the  jury,  "that  if  Freeman  forged  McMurray*B 
name  without  his  knowledge  or  consent,  and  afterwards 
made  the  deed  of  tmst  to  secure  the  notes  upon  whidi 
the  name  of  McMurray  had  thus  been  forged;  the  fiust 
that  McMurray  repudiated  the  notes  was  not  sufficient 
of  itself  to  avoid  the  deed  of  trust.  That  the  danger 
in  which  a  party  is  involved  of  being  unable  to  prove 
a  forgery  when  sued,  is  a  risk  that  may  be  legally  in- 
sured  against  by  a  deed  of  trust;  and  a  party  tfius  cir- 
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comstanced  is  not  driven  to  his  election,  either  to  but- 
render  his  rights  nnder  the  deed  of  trust,  or  to  assume 
the  debt  upon  which  his  name  has  been  forged." 

This  instruction  is  incorrect,  but  yet  its  error  cannot 
possibly  have  operated  to  the  prejudice  of  the  defendant, 
Jones.  The  error  is,  in  assuming  that  McMurray,  after 
accepting  a  deed  of  trust  to  indemnify  him  (among 
other  things)  against  his  liability  to  Jones  upon  the  two 
judgments  previously  rendered,  on  the  notes  to  which 
his  name  was  forged,  could  afterwards  controvert  such 
liability.  It  was  held  by  this  court,  in  a  similar  case, 
Fit^atrick  vs.  School  Commissioners^  7  Humph.,  224, 
that  as  a  promissory  note,  (and  of  this  character  we 
must  take  it,  &om  the  record,  were  the  notes  held  by 
Bell  in  the  present  case,)  might  be  ratified  by  parol, 
without  re-execution  or  re-delivexy,  and  the  acceptance  of 
a  deed  of  trust  by  the  parties  whose  names  had  been 
forged  as  sureties  to  the  note,  for  their  indemnification 
was  such  a  ratification  or  acknowledgement  of  their  lia-^ 
bility,  as  made  the  note  binding  upon  them. 

Upon  this  principle,  which  we  think  correct,  it  fol- 
lows, that  McMurray's  liability  being  conclusively  fixed, 
he  could  not  be  deprived  of  his  security  until  discharg- 
ed of  his  liability,  unless  other  objections  existed  to  its 
validity. 

This  view  of  the  case  is  decisive  against  the  plain- 
tiff in  error.  It  might,  however,  be  presented  in  other 
aspects,  which  would  lead  to  the  same  result. 

The  deed  of  trust  is  not  to  be  construed  as  merely 
-for  the  indemnity  of  McMurray,  as  argued  by  the  coun- 
sel for  the  plaintiff  in  error :  It  is  likewise  by  the  plain 
terms  of  the  deed,  a  security  for  all  the  debts  for  which 
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McMurray  had  become  liable:  and  Bell,  or  any  other 
creditor  provided  for  in  the  deed,  cotdd  have  compelled 
the  trustee  to  have  appropriated  the  proceeds  of  the  pro- 
perty to  the  satisfaction  of  his  debt,  even  in  the  event 
of  McMurray's  discharge  from  liability. 

In  this  view,  the  trnst^e  had  the  right,  and  it  was 
hifl  dnty  to  protect  the  property,  and  hold  it  subject  to 
the  trusts  declared  in  th€  deed,  and  his  neglect  to  do 
BO  would  have  been  a  palpable  violation  of  his  obliga- 
tions to  the  several  other  creditors  to  whose  benefit  the 
deed  equally  enured  with  Bell. 

We  think  there  is  no  ground  for  impeaching  the 
deed  as  fraudulent  in  law.  We  cannot  assume  that  the 
debts  specified  in  the  deed,  as  due  to  Cheatham  and  J. 
0.  Bell,  were  not  secured  by  McMurray;  nor  can  we  as- 
sume that  the  deed  falsely  recites,  that  McMurray  is  lia- 
ble for  certain  debts  for  which,  in  fact,  he  is  not  liable: 
Neither  can  we  assert,  from  any  thing  in  the  record, 
*that  the  amount  of  property  conveyed  is  more  than  suf^ 
ficient  to  secure  the  several  debts  provided  for.  Under 
such  circumstances,  we  are  of  opinion,  that  the  provi- 
sion contained  in  the  deed,  that  after  discharging  all  the 
debts  specified,  and  the  costs  of  executing  the  trust,  the 
balance  of  the  proceeds,  if  any,  should  be  paid  over  to 
Freeman,  does  not,  in  law,  vitiate  the  deed.  This  pro- 
vision confers  upon  the  maker  of  the  deed  no  right  or 
benefit  that  he  would  not  have  possessed  as  fuHy  -snth- 
out  it.  As  between  himself  and  the  trustee,  he  had  the 
undoubted  right  to  receive  any  balance  that  might  re- 
main after  the  trust  was  fully  executed:  True,  he  could 
not  do  SD  to  the  prejudice  of  other  creditors,  not  pro- 
vided for  in  the  deed;   but  we  are  not  at  liberty,  from 
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any  thing  on  the  fece  of  this  deed,  to  condnde  that 
there  were  any  other  creditors;  and  if  the  feet  were 
otherwise,  we  could  not  presume  that  this  provision  was 
made  with  the  fraudulent  design  of  appropriating  the  sur- 
plus for  his  own  benefit,  against  the  rights  of  his  other 
creditors.  See  Austin  vs.  Johnson^  7  Humph.,  191. 
Judgment  afiSrmed. 


Franklin  Turnpike  Co.  vs.  Joseph  Orockbtt,  AdrrCr, 

1.  KuiSANOi.  In  publie  highway,  A.  post,  tree  or  other  object  on  the 
margin  of  a  turnpike  road,  is  not  per  te  a  nuiaance,  but  may  become  so 
by  the  non-femance  of  the  proprietors  of  said  road  in  keeping  the  same 
in  the  condition  prescribed  by  the  charter,  whereby  sach  object  may 
become  an  obstruction  or  inconyenience  to  the  traveling  public. 

2.  Sami.  Same.  Where  the  line  of  a  turnpike  road  is  not  well  defined 
by  yisible  objects,  an  obstruction  not  in  its  Umits  but  in  the  general 
line  and  course  of  trayel  may  prove  to  be  a  nuisance  and  render  the 
owners  liable. 

8.  Saxx.  Same,  If  the  charter  of  a  roftd  requires  that  it  be  construct- 
ed of  a  certain  width,  and  according  to  a  plan  therein  defined,  firee  of 
defect  or  obstruction,  and  the  proprietors  at  their  option  make  it  wider 
than  required  by  the  charter,  the  whole  must  be  constructed  on  the  plan 
prescribed,  and  they  are  liable  for  any  obstruction  within  the  limits  of 
the  road  so  made  and  used,  although  it  be  without  its  chartered  limits. 


FROM  DAVTOBON. 


This  action  was  instituted  in  the  circuit  court  of  Da- 
vidson, under  the  act  of  1860,  ch.  58,  by  the  defendant 
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in  error,  as  adminiBtrator  of  John  Foyner,  dec'd,  agidnst 
the  Franklin  Turnpike  Co.,  to  recover  damages  for  the 
use  and  benefit  of  the  widow  and  children  of  the  intes- 
tate, for  a  casually  which  resulted  in  his  death.  It  ap- 
pears that  the  deceased  was  driving  along  1}ie  Franklin 
turnpike  road  in  a  covered  wagon,  when  his  horse  took 
fright  and  ran  the  wagon  against  a  telegraph  post  situ- 
ated in  the  drain  on  the  margin  of  said  road,  by  which 
the  deceased  was  precipitated  against  said  post  with  such 
violence  as  to  produce  his  death  a  short  time  thereaf- 
ter. It  seems  that  the  charter  of  the  company  required 
that  said  road  should  be  thirty  feet  wide,  free  from  all 
obstructions,  and  the  alleged  nuisance  which  caused  the 
intestate's  death,  was  placed  on  the  margin  of  said  road 
by  a  company  authorized  by  law  to  constmct  their  lines 
^  along  the  road,  so  as  not  to  interfere  with  the  conunon 
•  use  of  the  same — and  that  it  was  set  in  the  ground 
^  some  fifteen  feet  and  ten  inches  from  the  center  of  the 
"  road.  The  cause  was  submitted  to  a  jury  of  Davidson 
county,  at  the  January  term,  1854,  of  the  circuit  court, 
before  Baxter,  judge,  and  resulted  in  a  verdict  and 
judgment  for  the  plaintiff  of  three  thousand  dollars,  from 
which  the  company  appealed  in  error  to  this  court. 

N.  S.  BsowN  and  Trimble,  for  the  Oompany. 

Andbbw  Ewmo,  for  Crockett. 

ToTTEN,  J.,  delivered  tiie  opinion  of  the  court. 

This  is  an  action  on  the  case,  founded  on  tiie  act  of 
1860,   ch«  68,  which  gives    to   Uie    representatives  of  a 


DEOEMBEB  TEBM,  1864. 


Franklin  Turnpike  Go.  m.  Joseph  Crockett,  ^dbiV, 


person  who  has  come  to  his  death  by  injnrieB  received 
from  another,  an  action  for  damages  where  the  injurieB 
are  sneh,  ^'in  case  death  had  not  resulted,  an  action  of 
damages  woiild  lie  at  law" — 4he  recovery  to  be  for  the 
use  of  the  widow  and  children,  free  from  the  clahna 
of  creditors. 

The  defendant  is  an  incorporated  tnmpilce  company, 
and  its  McAdam  road  extends  from  Nashville  to  Frank- 
Un,  on  which  it  receives  tolls  at  its  several  gates,  ac- 
cording to  the  rates  pemutted  by  its  charter. 

The  declaration  avers,  that  the  defendant  negligeotly 
permitted  said  road  to  be  and  remain  obsttncted  by  the 
erection  of  a  cedar  post  in  the  road,  six  inches  in  di- 
ameter, and  twenty  feet  high,  firmly  set  in  the  earth; 
that  said  post  was  a  nuisance  in  the  road,  rendering  it 
dangerous  to  persons  passing  and  using  the  road.  It 
then  avers,  that  on  the  7th  December,  1851,  while  tlxe 
plaintiff's  intestate  was  passing  on  said  road  in  his 
carryall,  his  horse  became  suddenly  frightened,  and  said 
intestate  was  thrown  violently  against  said  post^  re- 
ceiving such  injury  thereby,  that  he  died  of  the  same 
soon  afterwards. 

The  defendant  was  incorporated  in  1828,  and  its 
charter  provides,  that  "the  said  road  shall  be  opened 
at  least  thirty  feet  wids^  with  sufficient  ditokea  on  €ach 
side,  at  all  times  to  earry  of  the  wat^r  and  drain  the 
same;  shall  gradually  descend  from  the  middle  to  the 
side  ditches;  shall  be  substantially  gravelled  or  payed,^^  &c. 
The  commissioners  were  to  "decide  upon  the  depth  and 
width  of  the  rock  pavements  on  said  road,  and  different 
parts  thereof."     Charter,  1828,  §11. 

By  the  act  of  1882,  ch.   100,  to  amend  the  charter. 
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the  road  was  to  be  covered,  ^^with  a  snfScient  dep&  of 
rock,  according  to  the  McAdam  plan,  to  admit  of  tirayel 
thereon."  The  road  being  confltructed  and  completed 
according  to  its  charter,  as  it  is  insisted,  the  defendant 
for  many  years  has  been,  and  is  in  the  nse  and  enjoy- 
ment of  its  franchise    as  granted  in  the  charter. 

By  the  act  1847,  ch.  10,  a  magnetic  telegraph  com- 
pany, was  incorporated,  with  "power  to  set-  up  their 
fixtures  along  and  across  any  of  the  roads,  streets  or 
waters  of  this  State,  without  it  being  deemed  a  public 
nuisance;  or  subject  to  be  abated  by  any  private  per- 
son; the  said  fixtures  to  be  so  placed  as  not  to  inters 
fere  with  the  common  use  of  such  roads,  streets  and 
waters."  And,  then,  there  is  a  provision  for  indenmity, 
for  injury  to  private  property.  By  a  gwieral  law,  these 
rights  are  conceded  to  the  owners  of  any  system  of  tel- 
egraphing used  in  this  State.    1848,  ch.  83.  §  10. 

In  virtue  of  these  powers,  a  line  of  telegraph  posts 
was  erected  along  said  road,  on  which  the  wire  is  sus- 
pended, for  use  in  the  transmission  of   dispatches. 

The  road,  where  the  post  in  question  is  situated, 
about  three  miles  fi-om  Nashville,  was  survq^ed  at  the 
request  of  the  parties,  by  witness  Hagan,  who  returned 
a  plat  and  description  of  the  same. 

The  post  is  15  feet  10  inches,  west  from  the  centre 
of  the  turnpike  road,  computing  the  distance  to  the 
centre  of  the  poet,  which  is  8  inches  in  diameter:  is 
16  to  20  feet  high,  firmly  set  in  the  earth,  at  the  in- 
ner- edge  of  the  ditch.  It  was  two  feet  from  the  usual 
wheel-tracks  on  that  side  of  the  road,  and  the  metal  or 
rock  on  the  road  had  spread  out  to  the  base  of  tiie 
post. 
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The  road  at  that  place  ^  was  80  feet  wide,  dear  of 
all  obstruction,  and  wide  enongh  for  all  vehicles  to  pass 
without  collision.  There  were  fences  on  each  side  of 
the  road,  outside  of  the  ditches,  and  said  post  was  10 
feet  3  incKes  from  the  fence  on  that  side.  The  post 
is  at  a  level  sur&co  at  the  base  of  a  long  descent  of 
the  road. 

John  Poynor  was  going  firom  Nashville  in  his  carryall, 
was  a  little  excited  by  the  use  of  spirits;  his  horse 
was  not  perfectly  gentle;  he.  passed  a  wagon,  taking 
the  left  side;  his  horse  was  frightened  and  started  sud- 
denly to  the  right  side  of  the  road,  and  passing  be- 
tween said  post  and  the  fence,  the  inner  wheel  struck 
the  post,  the  deceased  was  thrown  forward  violently 
against  the  post,  his  head  striking  it,  which  caused  a 
fracture  of  the  skull,   of  which  he  died  in  a  few  days. 

Such  are  the  leading  facts  of  the  case. 

A  portion  of  the  charge  of  his  Honor  the  judge,  is 
as  follows: 

"You  wiU  enquire  whether  the  telegraph  post  con- 
stituted a  nuisance,  or  was  unlawftdly  planted  where  it 
stood?"  After  stating  that  defendant  was  not  bound 
to  make  the  road  wider  than  30  feet,  he  says,  but  if 
made  wider  the  defendant  is  bound  to  keep  it  free  from 
obstruction  to  the  extent  it  has  been  made.  The  ditches 
do  not  constitute  a  part  of  the  road  designed  to  be 
traveled  on,  but  they  are  appurtenant  to  the  road,  and 
the  fact  that  a  post  is  planted  in  and  by  the  ditches, 
does  not  make  it  lawful,  provided  it  constitute  an  ob- 
struction to  the  common  use  of  the  road." 

"If  you  should  think,  that  the  post  constituted  an 
obstruction  to  the  road,  as  built  and  used,  and  that  the 
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deceased  was  killed  by  it,  without  fault  on  hiB  part, 
then  the  defendant  will  be  liable,  although  the  poet  may 
have  stood  in  the  ditch,  and  although  it  was  more  than 
fifteen  feet   from  the  center  of  the  road." 

The  verdict  and  judgment  were  for  the  plaintiff  for 
three  thousand  dollars,  and  the  defendant  appealed  in 
error. 

The  question  is,  was  the  telegraph  post  a  nuisance, 
for  the  erection  and  continuance  of  which,  the  defend- 
ant, the  Turnpike  Company,    is  responsible? 

It  was  erected  by  the  Telegraph  Company,  assuming 
to  act  under  the  authority  of  law.  The  company  had 
power  ^^to  set.  up  its  fixtures  along  and  dcross  the  road, 
without  it  being  deemed  a  public  nuisance,  or  subject 
to  be  abated  by  any  private  person;  the  fixtures  to  bo 
BO  placed  as  not  to  interfere  with  the  common  use  of 
the  road." 

K  any  ii\jury  were  done  to  the  defendant,  by  the 
erection  and  establishment  of  the  telegraph  line  along 
its  road,  it  was  entitled  to  indemnity,  as  in  the  case  of 
any  private  person,  to  whose  property  a  similar  ii]gui7 
was  done.  The  franchise  of  the  telegraph  company, 
and  that  of  the  turnpike  company,  were  both  granted 
upon  the  same,  considerations  of  public  use,  convenience 
and  utility.  Nor  was  it  intended,  that  the  one  should 
supersede  the  other,  that  the  former  should  supersede 
the  latter,  as  both  may  continue  and  subsist  together, 
and  be  promotive  of  the  public  convenience  and  interest. 

To  avoid  a  conflict  of  the  rights  and  duties  which 
appertain  to  the  respective  franchises,  the  telegraph  com- 
pany is  forbid  in  erecting  its  fixtures,  ^^to  interfere 
with  the  common  use  of   the  road." 
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If,  therefore,  its  fixtures  interfere  with  the  common 
nse  of  the  road,  the  same  being  tmanthorized  by  its 
charter,  are  illegal,  and  may  be  abated,  in  like  manner 
as  if  erected  by  any  other  unauthorized  person.  And 
it  is  the  duty  of  the  turnpike  company,  to  cause  the 
nuisance  to  be  abated;  a  duty  which  it  must  perform  at 
the  peril  of  its  responsibility  to  the  public,  and  to*  per- 
sons who  incur  special  injury  on  account  of  the  nuisance. 

But  this  right  to  abate  the  fixtures  of  the  telegraph 
company,  is  limited  to  the  case  where  they  interfere 
with  the  common  use  of  the  road.  Where  this  is  not 
the  case,  and  yet  such  fixtures,  necessary  to  the  proper 
use  and  enjoyment  of  the  franchise,  occasion  a  private 
injury  to  the  property  of  the  turnpike  company — ^an  in- 
jury to  its  road,  then  the  former  must  make  indemnity 
to  the  latter  for  the  injury;  and  the  fixtures  are  not 
liable  to  be  abated.  The  rights  of  the  defendant,  un- 
der its  acts  of  incorporation,  stand  on  the  same  ground, 
in  this  respect,  as  the  rights  of  a  natural  person.  Each 
is  alike  entitled  to  indemnity,  for  the  necessary  injury 
done  to  private  property,  in  erecting  and  establishing  the 
telegraph  line,  for  the  public  use  and  convenience. 

The  case  then  comes  to  this:  did  the  erection  of  the 
telegraph  post,  interfere  with  tiie  connnon  use  of  the 
road? 

In  this  view,  it  is  material  to  consider  what  were 
the  duties  of  the  defendant,  in  regard  to  the  construc- 
tion of  its  road,  and  the  order  and  repair  in  which  it 
shall  be  kept. 

And  it  is  clear,  that  it  was  the  duty  of  the  defend- 
ant to  construct  the  road  on  the  plan  and  model  fully 
and  distinctly   stated  in    the   charter;  and  to   keep  the 
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same  in  perfect  repair.  If  this  be  done,  the  defendant 
has  performed  the  conditions  of  its  charter,  and  being  in 
no  &nlt,  cannot  be  liable  for  accidents  that  occnr  in  the 
use  of  the  road.  Otherwise,  the  defendant  has  incurred 
obligations  so  vagae,  indefinite  and  oppressive,  as  must 
repel  any  one  from  undertaking  a  similar  enterprise. 

Now,  the  charter  before  us,  requires  that  the  ^^road 
shall  be  opened  at  least  30  feet  wide,"  and  be  free,  *  of 
course,  of  any  defect  or  obstructions;  and  so,  if  it  be 
made  wider  at  the  option  of  defendant,  it  must  be 
constructed  on  the  plan  prescribed,  and  be  free  of  de- 
fect and  obstruction. 

For  this  is  the  road-bed,  designed  for  the  use  of 
travel,  and  whether  it  be  30  feet  wide,  or  more,  it  must 
be  in  safe  and  proper  condition  for  the  public  use. 
In  this  respect,  the  charge  of  the  judge  was  correct. 
Next,  as  to  the  ditches,  they  are  "drains"  for  the 
road,  and  must  be  ^^aufflcient^^^  for  the  purpose  intended. 
It  is  imderstood,  of  course,  that  at  many  places  they 
are  useless,  j^d  need  not,  perhaps,  could  not  be  con- 
structed. 

The  judge  left  it  to  the  jury  to  say,  "whether  the 
telegraph  post  was  a  nuisance,  or  was  unlawfully  plant- 
ed where  it  stood."  But  no  principle  is  stated,  and  the 
law  and  &ct  are  left  to  the  jury. 

He  further  instructed  the  jury:  "if  you  think  the 
post  constituted  an  obstruction  to  the  road  as  built  and 
used,  and  that  the  deceased  was  killed  by  it,  without 
&ult  on  his  part,  then,  the  defendant  will  be  liable,  al- 
though the  post  may  have  stood  in  the  ditch,  and 
although  it  was  m(»-e  than  fifteen  feet  from  the  centre 
of  the  road." 
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i  Here  again,  the  whole  case  is  left  to  the  jmy,  with- 

^  out   defining   the  nature    and    extent    of  the   defendant's 

le  >obligations« 

xj  K  the   road   were  of  proper    width    and  grade,  and 

it  peTfect  in  construction,   according  to  the  model  given  in 

the  charter,  then  it  must  be  conceded,  that  the  defend- 
l  ant  has  performed  its  obligations  to  the  public:   and,  if 

i  the  poet  be   planted  at   a   safe  and  convenient   distance 

g  beyond  the    margin  of    the    road,    as   made    and  ti&ed^ 

g  though  at  the  inner  edge  of  the  ditch,  which  is  intended 

^  for  a  drain,  it  is  not  prima  facie^  a  nuisance.    A  post, 

or  tree,  at  the  inner  edge  of  the  ditch,  is  not  per  ee  a 
{  nuisance. 

^  If  this  doctrine  be  not  true,   then,    the  defendant  is 

bound  to  constructive  obligations,  not  in  the  charter, 
and  which  would  probably  render  the  continuance  of  its 
frandiise,  a  greater  loss  than  profit. 

But  the  plan  of  the  road  being  given,  it  must  of 
course,  be  well  constructed,  be  firee  fix)m  defects,  be  safe 
and  convenient  for  travellers,  their  teams,  carriages  and 
other  vehicles. 

And  thiarefore,  in  case  of  ddect  in  its.  oonstructioii, 
and  repair,  a  post,  tree^  pit  or  other  obetmctioB,  within 
the  line  of  the  ditdies,  and ,  even,  out  of  it,  may  prove 
to  be  a  nuisance,  where,  by  reason  of  such  defect,  the 
safety  of  travel  is  endangered.  As  for  instance,  if  a 
decayed  tree  be  near,  or  overhang:  the  road,  or  a  pit  be 
<^ned  near  its  miargin,  or  a  precipice  or  bridge  remain 
without  guards,  :or  the  like.  So,  if  the  line  of  the  turn- 
pike be  not  well  defined  by  visible  objects,  an  obstruct 
tion  not  in  itB  limits,  but  in  the  general  line  and 
course  of  travel,  may  prove  to  be  a  nuisance,  an4.  ren- 
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der  the  owners  liable;  aa  in  CoggswM  yb.  InheMtanta 
cf  Lexington^  4  Onshing's  Bep.,  809. 

The  connsel  for  the  plaintiff  refers  to  Sriow  vb  Inr 
haUtantf  of  Adarm^  1  Onshing's  Bep.,  444,  and  Caa- 
saday  yb.  Stoekbridge^  21  Vermont  B»,  391. 

In  the  first  case,  the  obstraotion  being  1<^b,  boards 
and  planks,  piled  up,  was  witiiin  the  limiikB  of  the  road, 
and  BO  near  the  travelled  path,  as  to  i«nder  the  hi^- 
way  defeetive  and  nnsafe  for  travel.  In  the  other  case, 
21,  Vermont,  the  obstroction  was  a  ^^  sled-crook,"  which 
lay  where  the  ^^road  was  worked  and  lenel^^  and  on  the 
opposite  side,  at  the  distance  of  fourteen  feet,  was  an- 
other obstmction  in  the  road,  near  the  traveUed  path; 
and  it  was  left  to  the  jniy  to  say,  niiether  the  road 
was  sufficient  or  not? 

Well,  these  cases  prove,  that  an  obstmction  within 
the  limits  of  the  road,  and  so  near  the  line  of  the  tra* 
veiled  path,  as  to  endanger  travel,  is  a  nuisance.  And 
80,  we  have  said,  in  the  present  case,  that  if  the  post 
be  planted  at  a  safe  and  convenient  distance  beyond  tha 
margin  of  the  road,  as  made  and  used,  tJioagh  at  tba 
inner  edge  of  the  ditch,  it  is  not  prima  fmrie  a  nni- 
sance^  azid  tbe  converse,  of  course,  is  trae.  For  tha 
same  reason,  it  must  also  be  true,  that  a  post,  tz^e  or 
tiie  like,  ^danted  on  the  inside  of  the  ditoh,  but  sff 
the  trav^ed  path,  is   not  per  «o,  a  naisanoe* 

Now,  In  order  to  a  just  and  proper  trial,  tiie  nsteee 
and  extent  of  the  defendant's  dirty,  in  vespeot  to  tlso 
confitmction  and  repair  of  tlio  road,  and  tiie  law  of 
nnisaiice,  as  it  applies  to  the  case,  should  be  iiilly  stated 
by  the  jndge  to  the  jniy,  and  by  them  be  applied  to 
the  ftets,  in  coming  to  their  verdiot» 
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We  consider,  as  will  be  seen,  that  the  charge  was 
imperfect,  and  in  some  respects,  erroneous;  for  which 
the  judgment  will  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Judgment   reversed. 


The  State  vs.  Isham  Davbb. 


Cftiiiniix  Law.  Indiammt.  Ad  ^  1844,  eh,  215,  §  11.  A  dciCBnd- 
ant  on  an  indictment  cannot  avail  himself  of  the  &ct,  that  others  were 
engaged  with  him  in  the  identical  offence  of  which  he  is  indicted,  who 
are  net  embraced  In  the  indictment,  by  plea  in  abatement  or  otherwise. 
The  act  9f  1844,  ch.  215,  §  11,  providing  that  aU  persona  engaged  hi 
the  same  offence  shall  be  embraced  in  the  same  indictn^en^  is  direc- 
tory to  the  Attorney  General,  and  should  be  pursued  if  practicable — 
bot  if  not,  it  affords  no  matter  in  defence  to  one  of  several  CH);de- 
fendante  who  is  indicted  alone. 


FBOM   SUMNEB. 


The  defendant  was  indipted  in  the  circuit  court  of 
Sumner,  for  unlawful  gaming.  He  filed  a  plea  in  abate- 
ment, that  several  others  were  engaged  in  the  game  for 
which  he  was  indicted,  who  were  not  embraced  in  the 
indictment.  To  this  plea  the  Attorney  General  demur- 
red. The  court,  Judge  Pepper  presiding,  overruled  the 
demurrer  and  gave  judgment,  abating  the  indictment, 
whereupon   the    Attorney    General    appealed  in    error  to 

this  court. 

19 
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The  State  v$.  Isham  Dayia. 

Snkbd,   Attorney  General,  for  the  State, 

Guild  and  Axxen,  for  the  defendant. 

ToTiBN,   J.,  delivered  the  opinion  of  the  court. 

Indictment  for  gaming.  The  defendant  pleaded  in 
abatement,  that  M.  W.  Morris  and  Eobert  B.  Douglass, 
were  engaged  with  him,  the  said  defendant,  in  the 
same  act  of  gaming;  that  they  are  seyerally  indicted  in 
said  court  for  said  offence,  instead  of  joining  all  in  the 
same  indictment^  as  required  by  law  in  such  case. 

The  Attorney  General  demurred  to  this  plea:  the 
demurrer  was  overruled,  and  judgment  to  the  effect,  that 
said  prosecution  do  abate,  being  rendered,  the  Attorney 
General  appealed  in  error.  The  plea  is  based  on  the 
Act  of  1844,  ch.  215,  §11,  which  provides,  "That  in 
all  indictments  for  criminal  offences,  the  Attorney  Gene- 
ral shall  include  in  the  same  bill  of  indictment  all  per- 
sons engaged  in  the  same  offence,  and  the  costs  shall 
be  taxed  as  one  suit;  unless  the  defendants  bhall  sever 
in  their  trials,  and  in  that  event,  the  costs  shall  be 
taxed  as  two  or  more  suits,  according  to  the  nature  of 
the  case." 

The  question  is,  does  the  Act  contain  matter  in 
abatement,  or  matter  in  defence  for  the  accused,  where 
its  provisions  are  not  complied  with?  We  are  clearly 
of  opinion  that  it  does  not. 

K  an  indictment  be  found  against  one  or  more  per- 
sons, and  it  afterwards  be  discovered  that  others  were 
j>articq>s  crimini&j  in  the  same  offence,  are  they  to  go 
free  from   punishment,    unwhipt  of  justice,    because    not 
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known  and  indnded  in  the  first  indictment?  Certainly 
not,  and  yet,  snch  is  a  consequence  of  the  construction 
contended  for. 

The  Act  was  intended  to  lessen  costs  in  criminal 
cases,  and  in  this  respect  is  directory  to  the  Attorney 
General,  whose  duty  it  is  to  comply  with  its  provisions, 
and  to  include  in  the  same  indictment,  all  persons  ac- 
cused of  a  joint  offence. 

But  if  he  do  not,  it  is  no  defense  for  the  accused, 
who  may  defend  themselves  as  well,  whether  the  form 
of  the  accusation  be  joint  or  several. 

As  to  the  costs  incident  to  the  prosecution,  they  are 
subject,  under  the  law,  to  the  control  and  action  of  the 
court,  and  if  taxed  contrary  to  its  true  intent,  will  of 
course  be  corrected.  But  we  are  not  to  presume  that 
the  legislature  intended  to  make  the  public  justice  infe- 
rior to  a  mere  matter  of  costs. 

Reverse  the  judgment  and  remand  the  cause. 


William  Chaffin  vs.  Peteb  Gullbt  et  al. 


CovnLAcr,  JBMence,  LiabUiiy  of  OuarmUor,  Applieatioii  rnnst  be 
giTen  to  written  coDtncts  by  the  sorroundiDg  drcomstancefl  at  the  time 
the  eontnct  is  mide.  Thiu,  0.  and  G.  were  partners  in  a  certain  con- 
tract with  the  general  gOTemment,  in  1847,  for  carrying  the  mail  for 
three  years  at  $2,500  per  annum.  In  1848,  C.  sold  his  interest  in 
the  horses  and  ooaohes  nsed  upon  said  line  to  G.  for  |8,800,  still  con* 
tinning  his  liability  coi^}ointly  with  G.  to  the  goremment  upon  his  mail 
contract  for  the  balance  of  the  term.     The  contract  of  sale  was,  that  C. 
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The  State  vf.  Isham  Dayis. 
Snebd,   Attorney  General,  for  the  State* 
Guild  and  Allen,  for  the  defendant. 
ToTTEN,   J.,  delivered  the  opinion  of  the  conrt. 

Indictment  for  gaming.  The  defendant  pleaded  in 
abatement,  that  M.  W.  Morris  and  Bobert  B.  Douglass, 
were  engaged  with  him,  the  said  defendant,  in  the 
Bam«  act  of  gaming;  that  they  are  severally  indicted  in 
said  conrt  for  said  offence,  instead  of  joining  aU  in  the 
same  indictment^  as  required  by  law  in  such '  case. 

The    Attorney    General    demurred   to    this  plea:  the 
demurrer  was  overruled,  and  judgment  to  the  effect,  that 
said  prosecution  do  abate,  being  rendered,  the  Attorney 
General    appealed  in    error.      The  plea  is  based  on  the 
Act  of  1844,   ch.   215,  §11,   which  provides,    "That  in 
all  indictments  for  criminal  offences,  the  Attorney  Gene- 
ral shall  include  in  the  same  bill  of  indictment  all  per- 
sons  engaged  in  the   same  offence,  and  the    costs    shall 
be  taxed  as   one  suit;  unless  the  defendants   bhall   sever 
in    their    trials,   and  in    that    event,   the    costs    shall  be 
taxed  as  two  or  more  suits,  according  to  the   nature  of 
the  case." 

The  question  is,  does  the  Act  contain  matter  in 
abatement,  or  matter  in  defence  for  the  accused,  where 
its  provisions  are  not  complied  with?  "We  are  dearly 
of  opinion  that  it  does  not. 

If  an  indictment  be  found  against  one  or    " 
sons,   and  it  afterwards  be  discovered    that 
jpartioeps  criminis^  in  the  same  offence,  ar 
free  from    punishment,    unwhipt  of  justice 
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ment  on  the  partnership  contract,  however,  still  con- 
tinued. John  A.  Hongh  and  M.  A.  Price,  the  other 
defendants  in  this  action,  entered  into  a  written  guar- 
anty with  Gullet  to  Chaffin,  for  Gullet's  faithftd  per- 
formance of  the  mail  contract,  and  to  save  Chaffin 
harmless  on  account  of  any  default  therein.  Gullet  fail- 
ed to  perform  the  contract  for  carrying  the  mail,  another 
carrier  was  employed  by  the  department  in  his  stead, 
and  consequently  Chaffin  did  not  receive  the  balance  of 
the  purchase  money  for  his  horses  and  coaches.  He 
thereupon  instituted  this  suit  against  Gullet,  Price  and 
Hough,  upon  the  guaranty  to  recover  the  same.  The 
facts  were  specifically  embodied,  in  one  count  of  the  de- 
claration. The  court  below  was  of  opinion,  and  so  in- 
structed the  jury,  that  the  written  guaranty  only  bound 
Hough  and  Price  for  damages  and  loss  by  Chaffin  ac- 
cruing to  the  government  on  account  of  the  failure  ol 
the  contract  for  mail  service,  and  that  they  were  not 
liable  under  the  same  for  the  purchase  money  for  the 
coaches  and  horses.  There  was  verdict  and  judgment 
for  all  of  the  defendants,  from  which  the  plaintiff  ap- 
pealed in  error  to  this  court. 

Jones,  for  the  plaintiff. 

Walker,  Brown  and  Gant,  for  the  defendants. 

E.  H.  Ewing,  Special    J.,    delivered  the    opinion  of 
the  court. 

This  is  a  case    commenced  in    the    circuit    court    of 
Lawrence    county,  and    transferred  by  change  of  venue, 
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Sneed,   Attorney  General,  for  the  State. 

Guild  and  Axxen,  for  the  defendant. 

ToTTEN,   J.,  delivered  the  opinion  of  the  court. 

Indictment  for  gaming.  The  defendant  pleaded  in 
abatement,  that  M.  W.  Morris  and  Robert  B.  Donglass, 
were  engaged  with  him,  the  said  defendant,  in  the 
same  act  of  gaming;  that  they  are  severally  indicted  in 
eaid  court  for  said  offence,  instead  of  joining  all  in  the 
same  indictment^   as  required  by  law  in  such '  case. 

The  Attorney  General  demurred  to  this  plea:  the 
demurrer  was  overruled,  and  judgment  to  the  effect,  that 
said  prosecution  do  abate,  being  rendered,  the  Attornqr 
General  appealed  in  error.  The  plea  is  based  on  the 
Act  of  1844,  ch.  215,  §11,  which  provides,  "That  in 
all  indictments  for  criminal  ofiences,  the  Attorney  Gene- 
ral shall  include  in  the  same  bill  of  indictment  all  per- 
sons engaged  in  the  same  offence,  and  the  costs  shall 
be  taxed  as  one  suit;  unless  the  defendants  Bhall  sever 
in  their  trials,  and  in  that  event,  the  costs  shall  be 
taxed  as  two  or  more  suits,  according  to  the  nature  of 
the  case." 

The  question  is,  does  the  Act  contain  matter  in 
abatement,  or  matter  in  defence  for  the  accused,  where 
its  provisions  are  not  complied  with?  "We  are  clearly 
of  opinion  that  it  does  not. 

If  an  indictment  be  found  against  one  or  more  per- 
sons, and  it  afterwards  be  discovered  that  others  were 
particq>8  criminis,  in  the  same  offence,  are  they  to  go 
free  from    punishment,    unwhipt  of  justice,    because    not 
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known  and  included  in  the  first  indictment?  Certainly 
not,  and  yet,  snch  is  a  consequence  of  the  construction 
contended  for. 

The  Act  was  intended  to  lessen  costs  in  criminal 
cases,  and  in  this  respect  is  directory  to  the  Attorney 
General,  whose  duty  it  is  to  comply  with  its  provisions, 
and  to  include  in  the  same  indictment,  all  persons  ac- 
cused of  a  joint  offence. 

But  if  he  do  not,  it  is  no  defense  for  the  accused, 
who  may  defend  themselves  as  well,  whether  the  form 
of  the  accusation  be  joint  or  several. 

As  to  the  costs  incident  to  the  prosecution,  they  are 
subject,  under  the  law,  to  the  control  and  action  of  the 
court,  and  if  taxed  contrary  to  its  true  intent,  will  of 
course  be  corrected.  But  we  are  not  to  presume  that 
the  legislature  intended  to  make  the  public  justice  infe- 
rior to  a  mere  matter  of  costs. 

Reverse  the  judgment  and  remand  the  cause. 


WiLUAH  Chaffin  vs.  Peteb  Gullet  et  al. 

Goimuor.  JBndenee.  lAability  of  Onarantor.  Application  mii8t  be 
giren  to  written  oontractB  hj  the  sniromiding  circumstances  at  the  time 
the  contract  is  made.  Thus,  0.  and  G.  were  partners  in  a  certain  con- 
tract with  the  general  gOTemment,  in  1847,  for  cairying  the  mall  linr 
three  years  at  $2,600  per  annum.  In  1848,  0.  sold  his  interest  in 
the  horses  and  coaches  used  upon  said  line  to  G.  for  $3,800,  still  con- 
tinning  his  liabilitj  conjointly  with  O.  to  the  goremment  upon  his  mail 
contract  for  the  baknoe  of  tiie  term.     The  contract  of  sale  was,  that  C. 
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Sneed,   Attorney  General,  for  the  State. 

Guild  and  Allen,  for  the  defendant. 

ToTTBN,   J.,  delivered  the  opinion  of  the  court. 

Lidictment  for  gaming.  The  defendant  pleaded  in 
abatement,  that  M.  W.  Morris  and  Bobert  B.  Donglass, 
were  engaged  with  him,  the  said  defendant,  in  the 
8am«  act  of  gaming;  that  they  are  severally  indicted  in 
said  court  for  said  offence,  instead  of  joining  all  in  the 
same  indictment^  as  required  by  law  in  such '  case. 

The  Attorney  General  demurred  to  this  plea:  the 
demurrer  was  overruled,  and  judgment  to  the  effect,  that 
said  prosecution  do  abate,  being  rendered,  the  Attorney 
General  appealed  in  error.  THie  plea  is  based  on  the 
Act  of  1844,  ch.  216,  §11,  whidi  provides,  "That  in 
all  indictments  for  criminal  offences,  the  Attorney  Gene- 
ral shall  include  in  the  same  bill  of  indictment  all  per- 
sons engaged  in  the  same  offence,  and  the  costs  shall 
be  taxed  as  one  suit;  unless  the  defendants  bhall  sever 
in  their  trials,  and  in  that  event,  the  costs  shall  be 
taxed  as  two  or  more  suits,  according  to  the  nature  of 
the  case." 

The  question  is,  does  the  Act  contain  matter  in 
abatement,  or  matter  in  defence  for  the  accused,  where 
its  provisions  are  not  complied  with?  We  are  dearly 
of  opinion  that  it  does  not. 

K  an  indictment  be  found  against  one  or  more  per- 
sons, and  it  afterwards  be  discovered  that  others  were 
jpartioeps  criminisy  in  the  same  offence,  are  they  to  go 
free  from   punishment,    unwhipt  of  justice,    because    not 
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known  and  indnded  in  the  first  indictment?  Certainly 
not,  and  yet,  Bnch  is  a  consequence  of  the  constraction 
contended  for. 

The  Act  was  intended  to  lessen  costs  in  criminal 
cases,  and  in  this  respect  is  directory  to  the  Attorney 
General,  whose  duty  it  is  to  comply  with  its  provisions, 
and  to  include  in  the  same  indictment,  all  persons  ac- 
cused of  a  joint  offence. 

But  if  he  do  not,  it  is  no  defense  for  the  accused, 
who  may  defend  themselves  as  well,  whether  the  form 
of  the  accusation  be  joint  or  several. 

As  to  the  costs  incident  to  the  prosecution,  they  are 
subject,  under  the  law,  to  the  control  and  action  of  the 
court,  and  if  taxed  contrary  to  its  true  intent,  will  of 
course  be  corrected.  But  we  are  not  to  presume  that 
the  legislature  intended  to  make  the  public  justice  infe- 
rior to  a  mere  matter  of  costs. 

Reverse  the  judgment  and  remand  the  cause. 


WiLUAM  Chaffin  vs.  Peteb  Gullet  et  oL. 


GoimucT.  jSWcImetf.  Liabilitif  of  Owtrcmicr,  AppHcation  rnnst  be 
giren  to  written  contracts  by  the  sorroanding  circumstances  at  the  time 
the  contract  Is  made.  Thus,  0.  and  0.  were  partners  fai  a  certain  con- 
tract with  the  general  gOTemment,  in  184*7,  for  carrying  the  mall  for 
three  years  at  |2,500  per  annvm.  In  1848,  0.  sold  his  interest  in 
the  horses  and  ooachee  used  upon  said  line  to  G.  for  |8,800,  still  oon« 
tinning  his  liability  coqjointly  with  G.  to  the  goremment  iqpon  his  mail 
contract  for  the  balance  of  tiie  term.     The  contract  of  sale  was,  that  C. 
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tent  of  such  damages,  as  might  be  recovered  of  Chaffin, 
by  the  government,  for  failure  to  carry  the  mail,  and 
not  to  any  damages  that  Chaffin  might  sustain  by  fail- 
ing to  get  pay  for  his  coaches  and  horses,  under  his 
contract  with  Gullet.  This  part  of  the  judge's  charge 
has,  at  first,  an  appearance  of  correctness,  and  yet, 
when  the  circumstances  are  looked  at,  it  becomes 
eminently  fallacious. 

It  is  true,  as  stated  by  his  Honor,  that  parol  evi- 
dence cannot  be  admitted  to  vary,  alter,  or  explain  the 
intentions  of  the  parties,  as  expressed  in  a  written  in- 
strument, yet,  it  is  no  less  true,  that  application  must 
be  given  to  the  contract,  by  the  surrounding  circum- 
stances. See  1  Greenleaf,  §  278,  et  seq.  Story  on 
Contracts,  691,  and  authorities  cited.  Now,  what  were 
the  surrounding  circumstances,  to  give  application  to 
this  contract?  What  were  the  circumstances?  Gullet 
had  bought  property  of  Chaffin,  for  which  he  was  to 
pay  one  thousand  dollars  in  cash,  and  twenty-three  hun- 
dred dollars  in  quarterly  payments  of  the  government, 
on  their  mail  contract;  Chaffin  will  not  deliver  the  pro- 
perty until  he  is  paid  the  one  thousand  dollars,  and 
secured  in  the  balance.  Price  and  Hough  are  cogni- 
zant of  all  these  facts.  Chaffin  will  be  secnre,  if  Gul- 
let shall  discharge  his  duty  to  the  government,  by  car- 
rying the  mail,  but  Chaffin  will  not  be  secure,  if  Gul- 
let shall  only  procure  this  to  be  done,  and  at  Chaffin's 
expense,  or  by  Chaffin  losing  what  would  have  been 
their  joint  pay  from  the  government.  Suppose  this  pro- 
position had  been  presented  to  all  the  parties  at  the 
time  the  guaranty  was  signed.  Hough  and  Price  are 
to  guarantee,  that  the  government  contract  shall  be  per- 
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formed  by  Gullet,  or  by  some  other  person,  which  other 
person  is,  in  that  case,  to  receive  the  pay  from  the 
government.  Would  OhafBn  have  accepted  this?  Would 
he,  in  effect,  have  deprived  himself  by  contract,  of  the 
veiy  money  which  he  was  struggling  to  secure. 

So  soon  as  the  contract  between  the  parties  was 
complete,  the  fund  which  was  to  come  from  the  govern- 
ment, was,  so  fiff  as  Gullet,  and  Price  and  Hough 
were  concerned,  assigned  to  Chaffin,  and  could,  in  no 
manner,  be  used  by  the  defendants,  to  aid  them  in  dis- 
charging their  duties  to  the  government.  And  yet, 
what  is  the  effect  of  the  judge's  charge,  and  the  finding 
of  the  jury?  It  is  to  allow  this  very  ftmd,  thus  assign- 
ed, to  be  applied  to  the  relief  of  the  defendants,  in  car- 
rying out  the  government  contract.  The  rule  of  the 
Post  OflSce  Department  was  this,  that  if  a  mail  con- 
tractor failed  to  discharge  his  duties  in  carrying  the 
mail,  his  pay  was  first  to  be  suspended,  and  if  this  did 
not  produce  amendment,  it  was  to  be  applied  to  pro- 
cure other  and  more  faithfrd,  or  more  competent  persons 
to  carry  the  mail  in  his  place.  This  was  done  in  the 
case  before  us,  Gullet,  and  Price  and  Hough  soon  fiul- 
ing  to  discharge  their  duties,  the  government  applied  to 
one  Patrick,  who  did  the  services,  and  received  the 
money  which  would  have  come  to  Chaffin,  had  Gullet 
performed  his  duty. 

Now,  did  Price  and  Hough,  or  Gullet,  discharge  the 
duties  incumbent  on  them,  and  save  Chaffin  harmless? 
The  government,  indeed,  brought  no  suit  against  Chaf- 
fin, and  collected  no  damages  of  him  in  the  usual 
course  of  law,  yet,  did  it  not,  in  effect,  do  the  same 
thing.      By  a  summary  proceeding  in  rem^  it  impounds 
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the  fiind  which  wonld  otherwise  have  gone  to  Chaffin, 
and  procures*  another  to  do  those  seryices  which  Gnllet 
had'  failed  to  perform.  Where  is  the  substantial  differ- 
ence between  this,  and  suing  Ohaffin,  getting  money 
from  him,  and  with  it,  hiring  some  one  else?  The  gov- 
ernment has  his  money  in  hand,  and  subjects  it  with- 
out process,  and  certainly  damages  him  to  the  extent 
of  the  money  thus  taken. 

Ifow,  of  what  is  this  the  consequence?  It  is  the 
consequence  of  the  failure  of  defendants  to  carry  the 
mail.  But  it  is  said  to  be  too  remote  a  consequence. 
Now,  it  seems  to  us,  that  the  connection  between  the 
two,  is  as  direct  and  immediate,  as  that  between  work 
and  pay. 

For  ready  money  paid  him  by  A,  B  agrees  to 
work  for  0,  and  binds  himself  to  A  to  do  so;  d  is 
willing  to  pay  A,  if  B  will  work  for  him,  and  pro- 
mises to  do  so.  B  fails  to  work,  O  refuses  to  pay. 
Now  is  not  O's  reftisal  to  pay  A,  the  direct  conse- 
quence of  B's  failure  to  work?  Is  not  the  connection 
immediate,  and  the  dependency  complete?  And  does 
not  A  sustain  damage  precisely  to  the  extent  of  B's 
failure? 

It  may  be  said  that  Hough  and  Price  did  not  in- 
tend to  become  QuUet's  sureties,  for  the  balance  to  be 
paid  for  the  coaches  and  horses.  This  may  be  true, 
and  this  is  the  view  that  seems  to  have  been  in  the 
mind  of  the  circuit  judge.  They  did,  however,  intend 
to  become  his  sureties  for  the  performance  of  his  du- 
ties, as  mail  carrier,  and  to  subject  themselves  to  dam- 
ages for  his  &ilure,  and  for  such  damages,  they  are 
sued  in  the  5th  count  of  the  declaration.     If  these  dam- 
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ages  should  be  the  means  of  paying  Chaffin  for  his 
coaches  and  horses,  certainly  the  application  of  the 
damages  to  this  purpose,  is  no  objection  to  their  rjecov^ 
eiy.  Suppose  we  leare  ont  of  view,  altogether,  the 
coaches  and  horses,  and  take  it  that  Chaffin  had  paid 
Gullet  cash,  for  the  right  to  receive  his  paj  from  flie 
government,  and  Price  and  Hough  guarantee  that  Gullet 
shall  do  the  work,  which  is  the  consideration  of  the 
government  undertaking.  Is  not  the  government's  re- 
fusal to  pay,  the  direct  consequence  of  Gullet's  refiisal 
to  work,   and  the  loss  to  Ohaffin,  proportionate. 

Upon  tiie  whole,  we  are  of  opinion,  that  the  charge 
of  the  judge  was  incorrect  in  the  particular  above  men- 
tioned, and  that  the  plaintiff  is  entitled  to  a  new  trial 
as  to  all  the  defendants. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


John  PBrroEffirrr  vs.  Tab  Statw. 

1.  Crimihal  Law.  Lott  good*  as  the  wlfject  of  larceny,  CanitructivB  poM- 
setsion.  If  the  owner  of  property  know  where  it  is,  bo  that  he  would 
be  able  to  recover  the  actual  posseasion  when  desired— if  it  had  not 
been  removed  by  the  thief-«-he  is  tn  oonstmctiTa  poflsttsion — the  pro* 
perty  is  not  lost  and  is  the  subject  of  larceny. 

2.  Same.  Same,  Same.  The  owner  of  property  need  not  know  the 
exact  spot  where  it  is,  or  the  parlacnlar  place  in  a  house  or  Held  or 
road,  but  it  is  sufficient  if  he  knows  it  well  enough  to  be  able  to  re« 
gain  it  if  not  disturbed,  and  if  it  be  taken  malo  animo^  under  such 
drouooBtanees  the  taker  is  guilty  of  larceny.      Thus,  where  the  owner  of 
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a  watch,  left  it  with  a  jeweler  to  he  repured,  who  hung  it  hi  a  hay- 
window  in  front  of  his  store,  where  it  was  seen  during  the  afternoon  of 
the  day  npon  which  it  was  taken,  and  during  the  night  there  was  an 
explosion  of  gun  powder  in  the  dty,  by  which  the  bay-window  was 
broken  to  pieces,  and  many  watches,  that  in  question  supposed  to  be 
among  them,  wen  thrown  upon  the  payement  and  into  the  street,  and 
the  watch  was  afterward  found  in  the  possession  of  a  person  who  gare 
a  false  account  of  the  manner  he  obtained  It,  he  was  properly  oon- 
Ticted  of  larceny. 

8.  Sake.  Demurrer.  Praetiee,  Waiver,  Where  a  prisoner  goes  to 
trial  upon  the  plea  of  not  guilty,  without  inyoking  the  action  of  the  court 
upon  demurrers  to  other  special  defences,  he  must  be  held  to  Lave 
waived  them,  and  the  supreme  court  will  not  reverse  on  that  ground. 

4.  Samk.  Once  in  jeopardy.  A  prisoner  in  legal  contemplation,  is  never 
in  jeopardy  upon  an  indictment  invalid  in  itself. 

6.  Same.  New  trial.  Miwtmdud  of  jury.  A  jocular  conversation  held 
by  a  juror  engaged  in  the  trial  of  a  felony,  with  a  bystander  in  the  pre- 
sence of  the  officer  and  his  fellow  jurors,  upon  a  matter  having  no  refer 
ence  to  the  trial  or  the  prisoner,  is  no  ground  (or  a  new  trial 
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The  prifloner  was  indicted  and  convicted  in  the  crim- 
inal conrt  of  Davidson,  before  Turner,  judge,  of  the 
crime  of  larceny,  and  judgment  of  impriBonment  in  the 
penitentiary  pronoxmced  against  him  in  accordance  with 
the  verdict  of  the  jury.  He  moved  for  a  new  trial  and 
in  arrest  of  judgment,  which  being  severally  overruled, 
he  appealed  in  error  to  this  conrt. 

Foster,  East,  Shane  and  Vaughn,  for  the  prisoner. 

Snkbd,  Attorney  General,  for  the  State. 

Oabuthbbs,  J.,  delivered  the  opinion  of  the  conrt. 

Indictment  for  stealing  a  watch  worth  $80.    Oonvic* 
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tion.  Motion  for  a  new  trial  oyerruled  in  criminal 
court  of  Davidson,  and  appeal  in  error  to  this  conrt. 

The  case  as  made  out  by  the  proof  is,  that  a  man  by 
the  name  of  Stimple,  left  his  watch  with  a  silyersmith, 
named  Wagoner,  on  Market  street,  to  be  repaired ;  that 
on  the  occasion  of  an  outbreak  of  fire  in  the  shop  of 
the  smith,  by  the  explosion  of  gun  powder,  the  win- 
dow in  which  it  hnng,  with  other  watches,  was  blown 
out  upon  the  pavement,  and  that  it  was  taken  by  the 
defendant  either  from  the  window  or  the  pavement, 
with  the  intent  to  appropriate  the  same  to  his  own  use 
and  deprive  the  owner  thereof. 

The  only  question  upon  the  merits  is,  whether  the 
taking  under  these  circumstances  constitutes  the  crime  of 
larceny.  It  is  contended,  that  if  the  watch  was  upon 
the  pavement  it  was  lost,  and  therefore  not  the  subject 
of  larceny,  so  as  to  make  out  this  ofience,  as  the  law 
requires  that  there  should  be  a  trespass  in  the  taking, 
and  that  this  cannot  be,  where  there  is  no  possession 
in  the  owner,  either  actual  or  constructive. 

This  is  certainly  the  well  settled  law  of  this  State, 
and  would  necessarily  result  in  the  acquittal  of  the  de- 
fendant if  the  first  assumption,  that  the  properly  was 
lost,  in  the  sense  of  the  law,  as  expounded  in  our 
cases,  can  be  maintained. 

The  law  is  very  correctly  stated  by  his  Honor,  the 
criminal  judge,  in  his  charge  in  this  case,  upon  the 
point  in  controversy. 

The  English  courts,  in  some  cases,  as  well  as  those 
of  several  of  our  sister  States,  have  gone  further,  and 
ruled,  that  in  a  case  of  finding  lost  property,  if  the 
owner  be  known,  or  could  be  ascertained,  and  the  find- 
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er,  instead  of  restoring  it,  converts  it  to  his  own  use, 
he  is  guilty  of  larceny.  Wharton,  564.  9  Conn.  R., 
627.  But  we  have  not  gone  so  far  in  this  State,  but 
have  uniformly  held,  that  to  constitute  this  crime,  there 
mu^t  be  a  trespass  in  the  taking;  and  this  cannot  be 
unless  the  goods  were  at  the  time  they  were  taken,  in 
the  actual  or  constructive  possession  of  some  one.  Lost 
goods,  therefore,  are  not  the  subject  of  larceny.  Porter 
vs.  SbaU^  Mart.  &  Terg.,   227.      1  Humph.,   228. 

This  being  the  settled  law  of  our  State,  the  only 
difSculty  is  in  applying  it  to  the  fiujts  of  each  particu- 
lar case.  This  diflSiculty  arises  from  the  want  of  a  cor- 
rect and  uniform  understanding  of  the  meaning  of  the 
terms,  "lost"  and  "constructive  possession." 

It  was  decided  in  Lawrence  vs.  TJie  State^  1 
Humph.,  228:  That  where  a  man  unintentionally  left 
his  pocket  book  in  a  barber's  shop,  where  it  was  stolen 
by  the  barber  after  he  left,  it  was  not  lost  but  still  in 
his  constructive  possession,  if  he  recollected  after  he 
missed  it,  that  he  had  left  it  at  that  place.  The  de- 
fendant in  that  case  relied  upon  the  defence  that  the 
money  was  lost.  Li  the  case  of  Moran  vs.  TJie  State^ 
at  the  present  term,  we  held,  that  where  the  prose- 
cutor, who  had  been  engaged  in  a  job  of  work  on  his 
own  farm  with  defendant,  and  sent  his  coat  by  a  young 
man,  who  was  also  with  them,  to  his  house,  while  he 
returned  another  way,  and  his  pocket  book  with  his 
money  feU  out  of  the  pocket  of  the  coat  on  the  way, 
and  was  picked  up  by  the  defendant  who  was  with  him 
without  the  knowledge  of  the  boy,  and  appropriated  to 
hie  own  use,  it  was  larceny. 

The  general  rule    seems  to    be,  that    if  the    owner 
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knows  where  the  property  is,  so  that  he  would  be  able 
to  recover  the  actual  possession  when  he  desired,  if  it 
had  not  been  removed  by  the  thief,  then  he  is  in  the 
constructive  possession,  the  property  is  not  lost,  and  is 
the  subject  of  larceny. 

He  need  not  know  the  exact  spot  where  it  is,  or 
the  particular  place  in  a  house  or  field  or  road,  but  it 
is  sufficient  if  he  knows  it  well  enough  to  be  able  to 
regain  it,  if  not  disturbed,  when  he  desires   to  do  so. 

In  the  case  under  consideration  the  watch  had  been 
left  with  the  smith  for  repair,  he  knew  where  it  was, 
and  the  fact  that  it  had  been  thrown  out  upon  the 
pavement,  did  not  change  the  possession  any  more 
than  if  it  had  fallen  upon  the  floor  of  the  shop  and 
taken  from  there. 

The  circumstances  all  go  to  show  that  the  defendant 
obtained  the  possession  of  the  watch  fraudulently  and 
with  a  felonious  intent,  either  from  the  window  or  the 
pavement.  It  was  found  in  his  possession;  he  gave  a 
&Ise  account  of  the  manner  in  which  he  got  it,  saying 
he  purchased  it  from  Wagoner,  three  weeks  before  the 
fire.  This  is  disproved  by  Wagoner  and  others;  the 
watch  was  hanging  in  the  window  down  to  the  time 
of  the  fire* 

There  are  other  grounds  of  error  presented  lor  a 
new  trial. 

1.  There  was  a  plea  of  former  acquittal  for  the 
same  offence,  to  which  there  was  a  demurrer  by  the 
State,  and  the  same  never  disposed  of  by  the  court. 

We  have  held  in  several  cases  at  the  present  term, 

bofli  civil  and   criminal,  that   where  parties  go  to  trial 

upon  other   issues,  without    invoking  the    action  of  the 
20 
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coxirt,  upon  demurrere  to  the  other  defences,  it  shall  be 
regarded  as  a  waiver,  and  therefore  no  ground  for  re- 
versal. But  if  this  were  not  so,  in  this  case,  we  can 
see  from  the  record,  there  is  no  ground  for  the  plea 
of  former  acquittal.  It  seems  that  a  jury  was  sworn 
to  try  the  defendant  for  the  same  offence  upon  another 
indictment,  and  it  appearing  that  the  same  was  defec- 
tive for  want  of  a  prosecutor,  and  perhaps  in  other  re- 
spects, the  same  was  quashed  upon  motion  of  defend- 
ant's counsel,  and  the  jury  discharged.  The  present 
indictment  was  then  found.  The  discharge  of  the  jury, 
in  the  first  case,  resulted  from  the  successftd  motion  of 
defendant,  to  quash  the  indictment  under  which  he  had 
then  been  put  upon  his  trial. 

He  was  never  in  jeopardy  on  that  charge,  as  it  was 
not  good  in  law,  but  liable  to  be  quashed  at  any  time. 

2.  It  appears  by  affidavits  made  on  the  motion  for 
a  new  trial,  that  a  Mr.  Sumner  asked  one  of  the  jury, 
John  Taylor,  just  before  the  meeting  of  the  court,  on 
Wednesday  morning,  while  the  case  was  pending,  and 
in  the  presence  of  the  officer  in  charge  of  the  jury, 
what  had  become  of  a  certain  young  lady,  to  which  he 
replied,  that  "he  did  not  know,  and  that  she  was  too 
young  for  him."  It  appears  by  the  affidavits  of  the 
said  Sumner,  Taylor  and  the  officer,  that  this  was  all 
that  was  said,  and  that  the  conversation  was  jocular, 
and  in  ignorance  on  the  part  of  Sumner,  that  Taylor 
was  on  the  jury.  There  was  nothing  in  this  authoris- 
ing the  granting  of  a  new  trial ;  no  case  has  gone  so  &r. 

3.  The  evidence  preponderates  against  the  verdict. 
We  do  not  think  so,  but  on  the  contrary,  consider  that 
it  makes  out  a  clear  case  of  guilt,  by  circumstantial 
evidence. 
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The  judgment  then,  will  be    aflSrmed,    and   the    sen- 
tence executed. 


H.  F.  Beaumont,  Adm^r.  vs.  James  Iewin  et  al. 


Dkscsnt.  ah  of  1842,  eh.  169,  §  1,  construed.  By  the  act  of  1842,  ch. 
169,  §  1,  upon  the  death  intestate  of  a  person  owning  real  estate  in- 
herited from  the  fiither,  without  issue,  or  brothers  and  sisters,  or  the 
issue  of  such,  or  father  or  mother  surviTing— such  real  estate  Tests  ia 
the  right  heirs  of  the  fiither. 


FROM     MOMTGOMBBY. 


J.  M.  Irwin  departed  this  life  in  the  State  of  Lou- 
isiana, leaving  real  estate  in  Tennessee,  which  descend- 
ed to  his  only  child,  Adeline  B.  B.  Irwin,  then  an  in- 
fant of  tender  years,  whose  mother  had  also  died  before 
the  fether.  Adeline  B.  B,  Irwin  died  without  issue,  or^ 
brother  or  sister  in  either  degree,  or  the  issue  of  such, 
but  leaving  several  uncles  and  aunts  on  both  the  pa- 
temal  and  maternal  side.  This  bill  was  filed  in  chan- 
cery, at  ClarksviUe,  to  have  the  rights  and  interests  of 
the  parties  in  the  real  estate  aforesaid  stated  and  de- 
clared. The  uncles  and  aunts  on  the  paternal  side 
claimed  it  to  the  exclusion  of  the  maternal  line,  and 
the  latter  insisted  upon  an  equal  interest  with  the  for- 
mer.     The  chancellor,    at  April    term,    1854,    gave   his 
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decree  in  favor  of  an  equal  participation  of  the  pater- 
nal and  maternal  line,  in  the  property.  The  former 
appealed. 

BoBB  and  Bailet,  for  complainants: 

The  act  of  1842,  was  designed  by  the  legislature 
to  overthrow  the  common  law  canons  of  descent;  to 
change  the  principle  which  seems  to  have  governed  in 
passing  the  acts  of  1784,  and  in  accordance  with  na- 
tural justice, — ^with  the  commercial  spirit  of  the  age,  to 
place  the  succession  to  real  and  personal  estate  on  the 
same  footing. 

There  have  been  but  two  periods  of  legislation  upon 
this  branch  of  the  law  of  descents  in  Tennessee.  The 
one  about  the  close  of  the  revolution,  when  feudal  prin- 
ciples were  but  in  part  abandoned.  The  other  from 
1839  to  1842,  when  the  whole  policy  seems  to  have 
been  changed. 

The  act  of  1842,  introducing  a  new  system,  provides 
that,  if  the  deceased  die  without  issue,  or  brother  or 
sister,  all  estates  in  land  shall  descend  to  the  &ther  and 
mother,  if  living,  as  tenants  in  common,  if  either  be 
dead,  to  the  survivor,  if  both  be  dead,  then  to  the 
heirs  on  the  part  of  the  father  and  the  heirs  on  the 
part  of  the  mother,  if  they  stand  in  equal  degrees  of 
relationship,  if  they  do  not,  then  to  those  nearest  in 
blood. 

I  But  a  proviso  is  made,  that  if  the  land  be  acquired 
by  gift  from  either  parent,  or  by  descent,  gift  or  de- 
vise from  the  ancestor  of  either,  that  that  parent  from 
whom  or  whose  ancestor  it  was  derived,  shall  take  if 
living. 
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Great  changeB  are  made  in  the  law  of  descent,  au- 
thorizing us  to  Bay,  that  an  entirely  new  system  was 
designed  to  be  introduced. 

1.  It  destroyed  the  preference  given  to  the  fstther 
over  the  mother. 

2.  It  gave  the  mother  an  absolute  estate  in  fee  sim- 
ple in  all  lands  however  acquired. 

3.  It  destroys  the  preference  given  to  the  paternal 
over  the  maternal  Une. 

4.  It  gives  to  those  nearest  in  blood. 

5.  8ave  in  the  excepted  case,  it  destroys  all  distinc- 
tions as  to  the  manner  in  which  the  property  was  ac- 
quired by  the  deceased. 

In  these  particulars  it  places  real  estate  upon  the 
same  footing  with  personalty. 

The  language  of  the  act  is  broad  and  comprehensive. 
It  embraces  every  description  of  seisin,  and  every  in- 
terest in  real  estate.  The  enacting  part  makes  no  dif- 
ference as  to  the  mode  by  which  it  was  acquired,  and 
evidently  intended  to  introduce  a  new  rule. 
-  But  if  any  doubt  existed  as  to  the  construction  to  be 
given  to  the  enacting  part  of  the  law,  the  proviso  clears 
it  of  all  diflSculty,  by  securing  rights  which  existed  un- 
der the  act  of  1784,  and  which  by  the  comprehensive 
terms  of  the  previous  part  were  taken  away.  See  re- 
marks of  Catbon,   judge,  7  Yerg.,  Nichol    vs.  Dupree. 

Wm.  Thompson,  for  the  defendants,  said:  ^ 

It  is  contended  for  the  appellants  in  this  case,  that 
upon  the  death  of  Adeline  B.  B.  Irwin,  without 
leaving  mother,  brothers  or  sisters,  the  real  estate  which 
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had  descended  to  her  from  her  father,  became  the  in- 
heritance of  her  uncles  on  the  father's  side. 

It  will  not  be  denied,  we  presume,  bnt  that  from 
1784  to  1842,  such  was  the  unquestioned  law.  It  will, 
however,  be  argued  by  the  appellees  that  by  the  act 
passed  February  5ih,  1842,  §  1,  a  radical  change  has 
been  made  in  the  law,  and  that  the  paternal  uncles  and 
aunts  take  equally.  That  the  estate  should  be  kept  in 
the  line  from  which  it  descended  has  ever  been  a  favor- 
ed policy  of  our  law;  and  that  where  it  should  have 
been  acquired  otherwise  than  by  gift  or  descent  from 
the  one  side  or  the  other;  and  a  preference  was  to  be 
shown,  it  was  ever  to  the  paternal  side,  is  manifest. 
This  cherished  policy  of  the  law  then  from  1784  to 
1842,  in  preferring  the  line  from  which  the  estate  came, 
we  argue,  would  not  have  been  destroyed  at  one 
"swoop"  without  a  preamble  to,  or  a  reason  assigned 
in  the  repealing  law,  or  at  least,  if  such  was  the  in- 
tention of  the  legislature,  that  intent  would  not  have 
been  expressed  in  such  very  ambiguous  phraseology. 

Before  the  act  of  1842,  if  the  intestate  acquired 
the  estate  by  puvGhase  (actual)  or  otherwise  (than  being 
derived  from  the  paternal  or  maternal  line,)  it  should 
go  to  the  father,  if  living,  and  if  he  shoidd  be  dead,  then 
to  the  mother  for  life,  and  then  to  the  heirs  on  the  part 
of  the  father,  and  after  that  to  the  heirs  on  the  part  of 
the  mother. 

Here  then  is  a  case  in  the  acts  of  1784,  on  ^^lich 
the  first  section  of  the  act  of  1842  may  operate,  with- 
out construing  it  into  so  great  and  violent  a  change  as 
that  for  which  the  appellees  contend.  It  elevates  the 
mother  to  the  condition  of  the  father;    meaning    as   we 
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contend,  that  where  the  estate  is  acquired  by  purchase 
or  otherwise,  (not  derived  from  either  line,)  on  the  death 
of  the  intestate,  it  shall  go  to  them,  (the  parents,)  as 
tenants  in  common,  or  to  the  survivor — (a  change  from 
the  act  of  1784.  See  2  Yerg.,  115,) — and  in  like  man- 
ner if  both  parents  be  dead,  to  be  divided  equally  be- 
tween the  two  lines,  (another  change  in  the  act  of  1784.) 
But  in  the  last  of  the  section  the  provision  is  made  for 
a  case,  where  the  estate  is  derived  from  the  one  line 
or  the  other,  which  we  think  shows  an  intention  to 
keep  it  in   the  line  from  which  it  was  derived. 

Suppose  the  mother  had  here  survived,  if  we  are  not 
right  in  our  construction,  the  heirs  on  the  part  of  the 
father  would  be  cut  off  entirely,  and  the  estate  go  to 
strangers  to  the  father's  blood.  If  this  great  change 
were  intended  to  be  made,  we  believe  it  would  not 
have  been  without  a  preamble,  or  a  reason  assigned,  as 
was  done  in  the  great  radical  changes  in  the  ancient 
English  law  of  inheritance,  made  by  the  act  of  1784, 
ch.  22.  See  preamble  to  §§2,  3  and  7,  and  the  act  of 
1784,  ch.  10,  §  3.  N.  &  O.'s  Dig.,  347,  248,  249, 
and  260. 

There  is  no  express  repeal  of  the  law  of  1784,  and 
where  the  repeal  shall  be  argued  from  implication,  we 
contend  that  the  implication  will  not  be  extended  by  the 
court  beyond  the  imperative  necessity  imposed,  in  order 
to  give  any  effect  to  the  statute.  The  construction  of 
the  act  of  1842,  that  the  intention  was  to  place  the 
mother,  in  relation  to  purchased  lands,  upon  a  footing 
with  the  fether,  is  consonant  with  the  spirit  of  the 
present  age. 

But  there  has  been   no  feeling  or  sentiment  evinced 
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in  the  community,  showing  a  relinquishment  of  the  far 
vored  policy,  that  real  estate  shall  descend  in  the  line 
of  its  derivation. 

From  whatever  principle  the  feeling  emanates,  there 
has  ever  been,  in  the  hmnan  breast  a  desire  clearly 
evinced  Iby  the  proprietor,  that  the  lands  descending  from 
him,  with  the  fine  homesteads,  &c.,  &c.,  should  continue 
in  the  line  of  his  own  blo6d,  and  should  not,  at  least, 
by  inheritance,  pass  into  the  hands  of  those  who  might 
be  strangers  to  him  in  blood,  while  there  may  be  any 
of  his  own  kin  to  inherit. 

We  contend  there  has  been  no  intention  in  the  legis- 
lation of  the  country  to  thwart  and  cross  this  feeling, 
caU  it  prejudice,  or  whatever  else  you  please.  On  the 
land  so  descending  often  are  found  the  graves  of  his 
ancestors,  and  monuments  commemorative  of  their  life 
and  virtues  1  No  wonder  such  feelings  are  common  to 
man,  both  savage  and  civilized  I 

But  it  may  be  asked,  when  the  mother  is  placed  in 
relation  to  purchased  lands  on  a  footing  with  the  father, 
why  stop  there?  We  answer,  that  there  is  a  manifest 
difference  in  relation  to  lands  acquired,  not  by  descent, 
gift,  &c.,  in  elevating  the  mother  to  an  equality  with  the 
father,  as  to  these  purchased  lands,  no  violence  is  done 
to  any  cherished  feelings.  It  is  a  mere  act  of  what 
the  present  age  seems  to  look  on  as  equitable  and  just. 

These  lands,  "otherwise  acquired,"  are  not  derived 
from  or  through  the  fether,  or  the  paternal  line,  his 
feelings  have  never  intermingled  with  the  soil.  And  if 
the  father,  the  legislator  enacting  the  law,  should  have 
a  predilection  for  the  reality,  that  feeling  is  in  subordi- 
nation to  a  sense  of  justice,  and  he  in  doing  justice  to 
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the  mother,    can    well    say,    "Not  that   I  loved    Caesar 
less,  but  that  I  loved  Borne  more." 

Meigs,  for  defendants,  said: 

Land  iought  by  the  intestate,  or  otiierwise  acquired, 
so  that  it  was  not  acquired  by  descent  from  a  parent, 
or  by  ffiftj  from  a  parent,  or  by  ffiftj  devise  or  descent 
Srom  an  ancestor  of  a  parent,  goes: 

1.  To  the  intestate's  children,  and  their  heirs  in 
infinitum. 

2.  To  his  brothers  and  sisters  of  the  whole  and 
half  blood. 

3.  To  his  father  and  mother  as  tenants  in  common, 
or  the  snrvivor. 

4.  To  the  heirs  of  the  father  and  mother  in  equal 
degree  of  relationship  to  the  intestate;  or  if  said  heirs 
be  in  unequal  degrees  of  relationship,  to  the  nearer  in 
blood. 

Land  acquired  by  the  intestate  by  descent  from  a 
parent,  or  by  gift  from  a  parent,  or  by  gift^  devise  or 
descent  from  an  ancestor  of  a  parent,  goes: 

1.  To  his  children  and  their  heirs  in  infinitum. 

2.  To  his  brothers  and  sisters  of  the  whole  blood, 
and  of  the  half  blood  on  part  of  the  parent  from  whom 
the  land  descended  or  otherwise,  as  aforesaid,  proceeded. 

8.  To  the  parent  from  whom  or  whose  ancestor  the 
land  was  thus  acquired. 

4.  To  the  heirs  of  such  parent ;  i.  e.  to  the  heirs 
of  the  intestate  on  part  of  such  parent,  in  equal  degree 
of  relationship  to  the  intestate. 

This  all  seems   to  me  too  plain  to    need  the  support 
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of  argument.  And  it  cannot  be  disputed,  indeed,  that 
No.  4  would  succeed,  if  the  parent  survived  the  intes- 
tate and  took  the  land.  For,  if  the  parent  took  the 
land  from  the  intestate  child,  the  heirs  of  such  parent, 
in  exclusion  of  all  others,   woidd  succeed  to  such  parent. 

But  it  is  supposed,  it  seems,  that  if  both  parents  he 
dead  when  the  descent  happens^  then  the  heirs  of  both 
parents,  in  equal  degree  of  relationship  to  the  intestate, 
both  as  tenants  in  common,  whether  the  land  was  hought 
by  the  intestate  with  his  own  money,  or  whether  it  was 
given  to  him  by  a  parent,  or  by  an  ancestor  of  a  pa- 
rent, or  it  was  demsed  to  him  by  such  parent  or  an- 
cestor, or  it  descended  to  him  from  either. 

The  participation,  then,  of  the  inheritance  between 
the  heirs  on  part  of  the  father  and  mother,  depends 
upon  the  accident  of  the  death  of  both  previous  to  the 
descent,  and  not  upon  the  source  whence  the  estate  came 
to  the  intestate. 

But  our  law,  in  every  other  case  except  No.  4, 
looks  to  said  source,  and  not  to  accidents  for  those  on 
whom  a  succession  is  to  be  cast.  The  family  from 
which  the  land  came  is  uniformly  preferred;  and  why 
not  in  this  case?  The  supposition  that  it  is  not,  arises 
from  all  at  once  forgetting  l^at  a  distinction  is  kept  up 
between  the  case  of  land  hought  by  the  intestate,  and 
a^quire^  from  a  parent  or  parent s  ancestor^  as  well  in 
the  act  of  1841-2,  as  in  the  previous  laws.  It  is  true, 
the  distinction  is  not  mentioned  in  the  first  clause  of 
the  first  section,  but  it  is  in  the  second  proviso,  and 
that  is  all  the  same. 

The  act  of  1841-2,  does  not  expressly  repeal  any  of 
the  preceding   laws.     It  is    true    that  it  does    alter  the 
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preyions  laws  as  to  descent  to  the  father  and  mother, 
and  that  seems  to  have  been  the  principal  object  of  the 
law.  Bnt  certainly  no  one  can  say  that  that  act  chang- 
es, or  was  intended  to  change,  the  characteristic  of  onr 
law  of  descent,  to  prefer  the  iGEunily  from  which  the  land 
came,  in  seeking  for  a  successor  to  an  intestate. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  conrt. 

This  cause  involves  the  constniction  of  the  act  of 
1842,  ch.  169,  §1.  The  case  is  this:  Adeline  B.  B. 
Irwin  died  intestate,  in  the  year  1850,  seized  and  pos- 
sessed of  certain  real  estate.  She  died,  leaving  neither 
issue,  parents,  brothers  or  sisters,  or  the  issue  of  such. 
Her  nearest  of  kin,  are  uncles  and  aimts,  both  on  the 
paternal  and  maternal  side.  The  real  estate  of  which 
she  died  seized,  was  inherited  from  her  &ther.  And, 
the  question  presented  by  the  record  is,  does  it  descend 
in  "equal  moieties,"  to  the  uncles  and  aunts  on  both 
sides,  or  only  on  the  Other's  side? 

The  statute  enacts,  "that  where  any  person  shall  die 
seized  of  any  lands,  tenements,  or  hereditaments,  or  any 
right  thereto,  or  entitled  to  any  interest  therein,  not 
having  legally  disposed  of  the  same  by  last  will  or  tes- 
tament: and  having  no  issue,  or  brothers  or  sisters,  or 
issue  of  brothers  or  sisters;  his  or  her  estate  shall  de- 
scend in  equal  moieties  in  fee  simple,  to  his  or  her 
father  and  mother,  to  hold  as  tenants  in  common:  or, 
if  either  be  dead,  then  to  the  surviving  parent:  and  if 
both  be  dead,  then  the  estate  shall  descend,  in  equal 
moieties,  to  the  heirs  of  the  father,  and  the  heirs  of  the 
mother." 
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The  first  proviso  to  the'  above  clause,  declares,  that 
if  such  heirs  do  not  stand  in  equal  degree  of  relation- 
ship to  the  intestate,  those  who  are  nearest  in  blood, 
shall  take  the  estate.  And  the  second  proviso  declares, 
"that  when  the  estate  came  to  the  intestate  by  gift 
from  the  father,  or  by  gift,  devise,  or  descent  from  the 
ancestors  of  the  father,  the  same  shall  descend  to  the 
fether  only,  if  living,  in  preference  to  the  mother.  And, 
when  the  estate  c^me  to  the  intestate  by  gift  from  the 
mother,  or  by  gift,  devise  or  descent  from  the  ances- 
tors of  the  mother,  the  same  shall  descend  to  the 
mother  only,  if  living,   in  preference  to  the  father." 

This  statute  is  inartificially  framed,  and  its  meaning 
is  somewhat  obscure.  It  does  not,  in  express  terms, 
repeal  any  former  rule  of  succession  or  descent,  and  as 
a  construction  which  would  have  that  effect,  by  impli- 
cation, is  not  favored,  it  can  only  be  construed  a  repeal 
of  the  former  law,  so  far  as  it  is  so  clearly  repugnant 
thereto,  that  the  two  cannot  stand  together. 

In  what  respect,  then,  and  to  what  extent,  is  the 
act  of  1842,  inconsistent  with  the  former  law?  By  the 
acts  of  1784,  ch.  22,  §  7,  and  ch.  10,  §  3,  if  the  in- 
testate died  seized  of  an  estate  of  inheritance,  without 
leaving  issue,  or  brothers  or  sisters,  or  the  issue  of 
such:  and  such  estate  was  derived  from  either  parent, 
it  vested,  in  fee  simple,  in  the  parent  from  whom  the 
same  was  derived:  But  if  the  estate  was  "actually  pur- 
chased, or  otherwise  acquired  by  such  intestate,"  then 
it  vested  in  the  father,  if  living,  but  if  dead,  then  in 
the  mother  for  life^  and  after  the  death  of  the  mother, 
then  in  the  heirs  of  the  intestate  on  the  part  of  the 
father:   and  for  want  of  heirs  on  the  part  of  the  lather, 
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then  in  the  heirs  of  the  intestate  on  the  part  of  the 
mother  forever. 

It  is  true,  that  by  force  of  the  general  words  of  the 
enacting  clause  of  the  act  of  1842,  taken  alone,  and 
without  reference  to  the  proviso,  any  estate  of  which 
the  intestate  died  seized,  irrespective  of  how  it  was  ac- 
quired, whether  by  descent  or  purchase,  would  go  to 
the  father  and  mother  as  tenants  in  common:  and  if 
either  was  dead,  to  the  survivor ;  and  if  both  were  dead, 
then  in  equal  moieties  to  the  heirs  of  the  father,  and 
the  heirs  of  the  mother.  But  when  we  look  to  the 
proviso,  it  is  obvious,  that  such  is  not  the  intention  or 
proper  exposition  of  the  statute. 

The  proviso  qualifieif  and  restrains  the  generality  of 
the  enacting  clause.  It  excludes,  in  express  terms,  the 
operation  of  the  enacting  clause,  in  case  the  estate  came 
to  the  intestate  by  gift  from  either  parent,  or  by  gift, 
devise  or  descent  from  the  ancestors  of  either  parent: 
thus  clearly  demonstrating  that  it  was  not  the  intention 
of  the  legislature  to  alter  the  rule  established  by  the 
act  of  1784,  giving  preference  to  the  heirs  of  the  line, 
from  or  through  which  the  estate  was  derived  by  the 
intestate. 

And  this  being  so,  there  is  nothing  left  for  the  en- 
acting clause  to  operate  upon,  but  such  estate  as  the 
intestate  m^y  have  acquired  otherwise  than  by  gift  from 
either  parent,  or  by  gift,  devise  or  descent  from  the 
ancestors  of  either  parent.  If  the  substance  and  mean- 
ing of  the  proviso  were  incorporated  in  the  enacting 
clause,  no  question  could  have  arisen  as  to  the  proper 
interpretation  and  meaning  of  the  statute:  and  yet,  the 
construction  must  be  the  same,  as  if  it  had  been  so  in- 
corporated. 
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We  are  not  called  upon,  in  the  present  case,  to  ex- 
pound what  is  meant  by  an  estate  in  the  intestate,  by 
"gift"  from  the  father  or  mother,  or  by  "gift,"  devise, 
or  descent  from  the  ancestors  of  either — ^no  question 
having  been  made  as  to  the  meaning  of  these  expres- 
sions. The  words  used  to  define  the  modes  of  acquisi- 
tion are  not  technical,  and  are  different  in  meaning 
from  the  common  law  terms,  "descent"  and  "purchase." 

The  policy  of  the  statute  would  seem  to  be,  to  dis- 
tinguish between  such  estate  of  the  intestate  as  he  may 
have  acquired,  in  any  mode,  from  either  parent,  or 
either  parental  line,  and  such  estate  as  he  may  have 
acquired  otherwise.  And  that,  in  the  former  case,  the 
estate  shoidd  go  to  the  parent,  or  relations*  of  the  line 
whence  "it  came."  And  in  the  latter  case,  that  it 
should  go  in  equal  moieties  to  the  parents,  if  living,  or 
the  survivor:  and  if  both  were  dead,  then  in  like  man- 
ner to  the  heii*s   of  both. 

This  construction  gives  ample  operation  to  the  act  of 
1842,  and  effects  a  very  important  alteration  of  the 
former   law. 

By  the  act  of  1784,  in  a  case  like  the  present,  the 
father  would  take  tlie  entire  estate  in  fee  simple,  to  the 
exclusion  of  the  mother:  the  mother  could  only  take  in 
the  event  of  the  father's  death  in  the  life  of  the  intes- 
tate, and  then  only  a  life  estate,  with  remainder  to  the 
heirs  on  the  part  of  the  father.  But  under  the  act  of 
1842,  if  both  parents  be  living,  the  mother  takes  an 
equal  moiety,  as  tenant  in  common  with  the  father:  if 
the  father  be  dead  when  the  descent  happens,  the 
mother  takes  the  entire  estate  in  fee:  And  in  the  event 
of  the  death  of  both  parents  in  the  life  of  the  intestate, 
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the  heirs  of  the  fether,  and  the  heirs  of  t^e  mother  take 
the  estate  in  eqnal  moieties.  It  is  scarcely  necessary  to 
trace  the  confiision  and  derangement  of  the  established 
rules  of  succession,  and  the  absurd  consequences  which 
would  result  from  the  construction  contended  for  by  the 
complainants.  The  construction  we  have  put  upon  the 
statute,  while  it  leaves  important  principles  untouched, 
is,  we  think,  in  accordance  with  the  spirit  and  mean 
ing  of  the  law.  In  this  view  the  decree  of  the  chan- 
cellor is  erroneous,  and  will  be  reversed. 

Cabuthebs,  J.,  dissenting;  being  of  the  opinion  that 
the  act  of  1842,  will  not  admit  of  the  construction 
given. 


A.  C.  EssELiiAN  vs.  W.  P.  Bbown,  AdrrOr. 


Costs.  Witnetses  as  to  character  in  action  of  slander.  Act  of  IT 83, 
cA.  11,  §4,  construed.  The  act  of  1788,  ch.  11,  §4,  regulating  costs 
in  civil  actions,  which  provides  that  the  party  cast  shall  not  be  obliged 
to  pay  for  more  than  two  witnesses  to  prove  any  single  fact,  has  no 
reference  to  witnesses  testifying  to  the  general  character  of  a  party. 
The  taxing  of  costs  in  such  case  is  a  matter  purely  within  the  discre- 
tion of  the  judge  before  whom  it  is  tried,  who  may  charge  the  party 
cast  with  tke  attendance  of  all  the  witnesses  whose  testimony,  in  his 
opinion,  was  material  upon  the  question  of  character. 


FBOM    GILES. 


This  was  a  question  of    costs  from  the  circuit  court 
of  Giles,    arising   upon    the  construction    of   the  act    of 
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1783,  ch.  11,  §4,  which  provides  that  "the  party  cast 
shall  not  be  obliged  to  pay  for  more  than  two  witnesses 
to  prove  any  single  fact."  James  Shannon,  the  intes-- 
tate  of  defendant  in  error,  in  his  life  time  recovered 
judgment  against  A.  0.  Esselman  in  an  action  of  slan- 
der for  five  hundred  dollars  damages,  and  costs.  On 
the  trial  the  defendant  examined  sixteen  witnesses  im- 
peaching the  plaintijff's  general  character,  to  rebut  which 
the  plaintiff  examined  thirty-one  witnesses.  At  a  sub- 
sequent term  the  defendant  moved  the  court  to  correct 
the  taxation  of  costs,  by  discharging  him  from  the  at- 
tendance of  all  the  plaintiff's  witnesses  except  two. 
This  motion  was  refased  by  the  court,  Martin,  judge, 
presiding,  and  the  defendant  appealed  in  error  to  this 
court. 

W.  F.  OooPEB,  for  the  plaintiff  in  error,  cited  and 
relied  upon  the  act   of  1783,  ch.   11,  §  4. 

John  0.  Beown  and  John  C.  Walkkb,  for  the  de- 
fendant in  error,  cited  1  Hay.  Bep.,  21,  22.  Holmes 
vs.  Johnson^  11  Iredell  Law  E.,  65,  60. 

McEiNNET,  J.,  delivered  the  opinion  of  the  court. 

The  authorities  referred  to  folly  establiflb,  and  cor- 
rectly, as  we  think,  that  the  rule  is  not  applicable  to 
a  case  like  the  present,  where  the  point  involved  was 
the  general  character  of  the  plaintiff. 

The  general  character  of  a  party,  as  justly  remarked, 
cannot  properly  "be  called  a  single  fact?^  The  attack, 
as  well  as   the    defense,  in    such    case,    must  ordinarily 
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involre  various  distinct  &ct8  and  circnmstances:  making 
it  absolutely  proper  and  necessary  to  summon  a  num- 
ber of  witnesses.  In  such  cases,  the  ^^  party  cast," 
cannot  claim,  as  a  matter  of  right,  to  be  discharged 
from  the  payment  of  all  but  ttvo  witnesses  on  the  op- 
posite side:  On  the  contrary,  he  may  be  properly 
charged  with  the  attendance  of  all  the  witnesses,  whose 
testimony,  in  the  opinion  of  the  court,  was  material 
and  necessary  in  the  particular  case.  The  matter  must, 
therefore,  in  a  great  degree  be  left  to  the  discretion  of 
the  judge  before  whom  the  trial  takes  place. 

The  agreement  of  the  parties  contained  in  the  re- 
cord, is  not  necessary  to  be  noticed,  as  it  can  have 
no  bearing  on  the  question. 

Judgment  afiSrmed. 


Wm.  Franklin  et  al.  'M.  John  Abmfield  et  a}. 


1.  Ohabitablb  Dflxs.  StaiuU  of  48  ^tc,  #A.  4.  Ootut.,  Art  1,  §21 
What  u  a  eharityy   cmd  what   a  perpehUty.     A  eharity  is  a  gift  to  ft 

general  public  use,  the  trustees  whereof  may  sell  the  property  in  the  proper 
and  bona  fide  execution  of  the  trust,  and  a  court  of  chanoery  may  decree 
such  sale ;  while  it  is  of  the  essence  of  a  perpetuity,  that  the  property 
is  incapable,  beyond  the  period  prescribed  by  law,  of  being  sold,  freed 
from  all  limitations  and  trusts— by  the  use  «f  all  the  means  known  to  the 
law  for  affecting  sales. 

2.  Saxk.  Same,  Same.  The  maintenance  of  universities,  colleges,  aca- 
demies and  common  schools,  and  other  lawfhl  educational  institutions  is 
ft  eharitable  use,  inthout  rsferenee  to  the  wealth  or  poveKy  of  thoae  who 
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may  take  benefit  therefrom ;  and  gifts  for  such  mamtenance  if  good  in 
otlier  respects  will  be  sustained  by  the  courts  of  Tennessee. 

8.  Bjlme.  Bame,  Same.  Cote  in  judgnunt,  A  devise  of  property  to 
trustees  for  the  erection  in  Tennessee  of  proper  edifices  and  the  establish- 
ment therein  of  a  seminary  of  learning,  for  the  permanency  of  which 
proviedon  is  made,  in  which  are  to  be  educated,  and  supported  during 
the  period  of  pupilage,  the  children  of  the  testator  and  thehr  descend- 
ants ;  the  children  of  his  brothers  and  sisters  and  their  descendants,  and 
such  of  the  poor  children  of  the  county  as  the  trustees  might  select, 
creates  a  good  and  valid  charity,  not  inconsistent  with  the  oonstatution 
and  laws  of  Tennessee. 

4.  BxxcuTORS  AND  ADMINISTRATORS.  Chancery.  Where  an  executor  to  ex- 
onerate property  devised  by  will  from  an  incumbrance  pays  a  debt  at 
the  request  of  the  devisee,  such  payment  becomes  a  charge  upon  the 
property,  and  a  court  of  equity  will  decree  its  reunbursement  out  of 
the 


FROM    SUMNEB. 


The  matters  in  litigation  in  this  case  involve  the 
construction  of  the  will  of  Isaac  Franklin,  dec'd,  late  of 
the  county  of  Sumner,  and  a  proper  adjustment  of  ac- 
counts between  the  executors,  trustees,  legatees  and  de- 
visees as  to  their  rights,  interests  and  obligations  imder 
the  same,  as  fixed  and  declared,  as  well  by  the  laws  of 
Tennessee  as  by  those  of  Louisiana.  The  will  was  ex- 
ecuted in  the  State  of  Louisiana  on  the  24th  of  May, 
1841,  and  disposes  of  a  large  estate,  real  and  persoQal, 
in  the  States  of  Louisiana,  Mississippi  and  Tennessee, 
estimated  at  nearly  one  million  of  dollars.  The  testator 
died  in  the  State  of  Louisiana  on  the  27th  of  April, 
1846,  having  his  domicil  at  the  time  in  the  State  of 
Tennessee,  and  leaving  Adelicia  his  widow,  and  Victo- 
ria, Adelicia  and  Emma,  three  minor  children  of  the 
marriage.  Adelicia,  one  of  the  children,  died  on  the 
8th   of  June,  1846,  and  Victoria  on  the  11th  of  June, 


DECEMBER  TERM,  1854.  807 

Wm.  FrankHn  al  ai,  vi.  John  Arnifield  et  aJ. 

»  

1846,  both  in  the  cotinty  of  Sumner,  and  both  intestate. 
The  will  was  duly  admitted  to  probate  in  the  proper 
courts  of  Louisiana  and  Tennessee,  and  the  executors 
named  therein,  John  Armfield  and  O.  B.  Hays,  were 
qualified  in  both  States  and  entered  upon  the  execution 
thereof.  The  main  question  arises  upon  a  bill  filed  in 
the  chancery  court  at  Gallatin,  in  1851,  by  Wm.  Frank- 
lin and  oth^*8,  trustees  under  the  will,  against  the  heirs 
and  executors  of  the  testator,  and  the  answers  and  ex- 
hibits thereto,  involving  the  validity  of  the  eighth  item 
of  the  will,  by  which  the  "Isaac  Franklin  Institute," 
a  seminary  of  learning,  in  the  county  of  Sumner,  was 
created  and  endowed.  Adelicia  Franklin,  widow  of  tes- 
tator, intermarried  in  1849  with  J.  A.  S.  Acklen,  both 
of  whom,  with  Emma  Franklin  and  the  executors,  were 
made  parties  defendant  to  the  bill.  Among  the  proper- 
ty devised  for  the  endowment  of  the  seminary  was  the 
remainder  interest  in  an  estate  in  Sumner  county,  called 
"Fairview,"  the  residence  of  the  testator,  upon  which 
the  seminary  was  to  be  located.  The  usufiruct  of  this 
estate  being  bequeathed  to  the  widow  so  long  as  she 
should  remain  the  widow  of  the  testator.  In  1848  the 
trustees,  with  a  view  to  the  more  speedy  performance 
of  the  trust,  purchased  the  widow's  interest  in  this 
estate  for  the  sum  of  $80,000,  which  was  paid  by  the 
executors  at  the  instance  of  the  trustees,  with  other  sums 
amounting  to  more  than  $40,000,  necessary  to  remove 
incumbrances  fi*om  the  trust  estate,  and  enable  the  trus- 
tees to  proceed  with  the  execution  of  the  trust.  At 
the  time  of  this  payment,  the  executors  had  made  their 
settlement  with  the  courts  of  Louisiana  and  had  their 
aocounts  allowed   an^  passed,    and    in   their    answer   to 
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complainantB'  bill  claimed  a  reimbnrBement  out  of  the 
Tennessee  trust  ftmd  for  the  payment.  The  will  of  the 
testator  is  incorporated  in  the  opinion  of  this  court,  and 
the  facts  of  the  whole  case,  which  are  very  volxmiinous, 
sufficiently  indicated  therein  to  afford  a  foil  view  of  the 
several  matters  in  controversy.  It  is,  therefore,  deemed 
unnecessary  to  amplify  the  statement  contained  in  the 
opinion.  The  cause  was  heard  by  chancellor  Bidley,  at 
the  September  term,  1854,  who  among  other  orders  ad- 
justing the  accounts  between  the  legatees  and  executors, 
•  made  a  decree  recognizing  the  validity  of  the  will,  and 
directing  the  reimbursement  of  the  executors  for  their 
payments  on  behalf  of  the  trustees,  out  of  the  trust  fund 
in  Tennessee.  The  complainant,  and  respondents  Ackkn 
and  wife  and  Emma  Franklin,  appealed* 

£.  H.  EwiNG  and  J.  0.  Gctild,  for  the  trustees,  the 
latter  of  whom  said: 

Isaac  Franklin,  a  citizen  of  Sumner  county,  Ten- 
nessee, upon  the  24th  day  of  May,  1841,  made  his 
will.  He  died  in  1846,  and  his  will  was  regularly  ad- 
mitted to  probate  in  the  parish  of  Feliciana,  and  record- 
ed in  the  county  of  Sumner.  The  trustees  filed  their 
bill  in  the  chancery  CQurt  of  Sumner  against  the  execu- 
tors of  the  estate,  Mrs.  Acklen  and  husband,  and  Emma, 
the  only  child  of  the  testator,  to  have  the  trust  in  the 
will  declared,  executed,  to  enable  them  to  put  the  S^n- 
inaries  of  learning  founded  by  the  testator  into  opera- 
tion, and  for  the  trustees  to  be  placed  in  the  posses- 
sion of  all  the  property  bequeathed  to  them,  situated 
in  the  common  law  States,  and  one  third  of  the  reve- 
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nues  of  the  Louisiana  estateB.  It  cannot  be  controvert- 
ed, that  William  Franklin,  the  tmstee  and  brother  of 
tiie  testator,  was  capable  of  receiving  the  title  of  the 
estate,  and  that  the  title  is  transmissible  to  his  heirs. 
The  leading  question  in  this  case  is:  are  those  bequests 
valid,  and  can  such  trusts  as  are  specified  in  the  will, 
be  enforced  by  the  courts  of  chancery  in  Tennessee. 
These  trusts  are  of  an  -  eleemosynary  nature  and  chari- 
table uses  in  a  judicial  sense.  Not  only  are  charities 
for  the  maintenance  and  relief  of  the  poor,  sick  and 
impotent,  charities  in  the  sense  of  the  common  law ;  but 
also  donations  given  for  the  establishment  of  colleges, 
schools  and  seminaries  of  learning,  and  especially  such 
as  are  for  the  education  of  orphans  and  poor  scholars. 
So  it  is  immaterial,  whether  or  not,  the  statute  of  the 
48rd  of  Elizabeth,  which  sustains  bequests  for  charitable 
uses  is  in  force  or  not  in  Tennessee,  I  admit  that  it 
has  been  adjudged  not  to  be  in  force.  The  charitable 
uses  specified  in  Mr.  Franklin's  will  can  be  declared 
and  enforced  by  a  court  of  chancery  in  Tennessee,  by 
virtue  of  its  general  jurisdiction. 

Our  supreme  court,  in  the  case  of  DioJcson  vs. 
Montgomery^  1  Swan,  862,  hold  that  charities  have 
been  peculiarly  favored  by  the  courts  fi*om  the  earliest 
history  of  the  law;  donations  of  this  sort  are  usually 
made  for  the  advancement  of  education,  morality  and 
religion,  and  for  the  relief  of  the  indigent,  helpless  and 
disabled  objects,  which  meet  with  favor  in  every  civil- 
ized and  christian  conmiunity.  And  hence,  devises  and 
gifts  to  charitable  uses  have  been  sustained  in  cases  where, 
if  the  trust  had  been  for  other  objects,  they  would  have 
been  void  for  uncertainty.    See  1  Stoiy,  403  and  12. 


n 
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Li  England,  a  court  of  chancery,  by  virtue  of  its 
extraordinary  jurisdiction,  independent  of  its  special  ju- 
risdiction by  the  warrant  of  the  king,  has  a  right  to 
enforce  all  trusts,  and  especially  charitable  bequests.  It 
is  derived  from  its  general  authority  to  carry  into  exe- 
cution the  trusts  of  a  will,  or  other  instrument,  accord- 
ing to  the  intention  expressed  in  that  will  or  instru- 
ment. 1  Story  E.  §  1187.  The  chancery  com-t  possess- 
ed this  power,  and  exercised  this  jurisdiction  prior  to 
the  43rd  of  Elizabeth,  which  statute,  it  is  said,  is  not 
in  force  in  Tennessee.  3  Atkins,  165.  2  Vesey,  327. 
Ist  Chancery  cases,  157. 

In  the  case  of  Girard's  will,  the  supreme  court  of 
the  U.  States,  2  Howard,  195,  hold  in  accordance  with 
the  opinion  of  the  great  equity  lawyer,  Redsdale,  that 
the  statute  of  Elizabeth  only  created  a  new  jurisdiction, 
it  created  no  new  law,  and  our  supreme  court,  in  1 
Swan,  hold,  the  regulations  for  the  proceedings  under 
that  statute,  are  not  in  force  in  Tennessee,  for  the  want 
of  the  necessary  machineiy  to  carry  it  into  effect;  but 
the  provisions  of  that  statute  existed  as  the  law  .previous 
to  its  enactment,  and  the  creation  of  a  new  jurisdiction 
did  not  deprive  a  court  of  chancery  of  its  general  ju- 
risdiction. 

I  maintain  that  a  court  of  chancery  will  enforce 
the  performance  of  a  charitable  bequest,  when  the  chari- 
ty is  definite,  is  lawful,  and  is  to  be  executed  by  trus- 
tees who  are  specially  appointed  for  the  purpose.  Mr. 
Franklin  devises  and  bequeathes  the  property,  real  and 
personal,  mentioned  in  his  will,  to  his  brothers,  William 
wand  James  Franklin  and  their  heirs  to  pass  the  estate. 
This  charity  is  suflSciently  definite  in  its  objects,  to  wit: 
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the  eBtablishing  of  seminaries  of  learning  upon  his  Fair 
View  estate  ii^  the  county  of  Sumner,  the  employing  of 
such  teachers  or  professors  as  may  be  necessary  for  the 
education,  board  and  clothing  of  the  children  of  his 
brothers  and  sisters,  and  their  descendants,  and  such 
poor  children  of  the  county  of  Sumner,  as  his  trustees 
shall  select. 

Our  court,  in  1st  Swan,  say:  if  trustees  are  inter- 
posed to  execute  and  regulate  the  charity,  and  the  ob- 
jects are  definite  and  its  creation  lawftd,  the  administra- 
tion of  it  is  given  properly  to  the  trustees,  a  court  of 
chancery  will  enforce  it.  In  this  case  the  bequests 
were  to  the  treasurer  of  the  Erskine  college,  and  his 
successors  in  office;  the  objects  of  that  charity  were  not 
as  definite  as  those  under  consideration — one  portion  to 
the  benefit  of  the  home  missions,  another  for  foreign 
missions,  and  another  to  be  applied  under  the  directions 
of  the  Reform  Synod  of  the  south,  for  the  education  of 
indigent  young  men,  who  are  preparing  for  the  gospel 
ministry  in  the  associate  reform  church.  Our  court  held, 
that  this  was  a  good  charity,  its  object  lawfiil  and  suf- 
ficiently definite,  and  declared  the  bequests  valid. 

It  is  not  necessary  that  the  beneficiaries  of  a  charily 
shall  be  in  esse  capable  of  sueing  and  enforcing  the 
charity,  they  need  not  be  designated  or  known — ^if  such 
an  objection  should  be  allowed  to  prevail,  it  would  de- 
feat all  charities,  for  it  is  of  the  nature  of  a  charity,  that 
the  public,  or  a  portion  of  the  public,  are  beneficiaries, 
and  they  are  not  specially  designated  or  known.  It  is 
the  object  that  must  be  definite,  such  as  education, 
and  not  a  particular  individual  to  receive  the  benefit, 
'  that  the  law  requires  to  be  definite.    The  gift  is  in  the 
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uatnre  of  a  power  of  appointment,  and  being  controlled 
and  adminifitered  by  trnstees,  it  is  valid.  Now  the 
definite  object  of  these  bequests  to  the  Franklin  tmsteeB, 
is  to  encourage  and  promote  education.  Mr.  Frank- 
lin definitely  prescribes  the  place  he  requires  edifices  to 
be  erected,  at  Fair  View,  the  employment  of  the  neces- 
sary teachers  and  professors  in  those  seminaries  of  learn- 
ing that  he  founds.  He  directs  that  a  particular  por- 
tion of  the  public,  to  wit:  bis  brothers  and  sisters'  chil- 
dren, and  their  descendants,  as  well  as  his  own,  and 
such  of  the  poor  children  of  the  county  of  Sumner,  as 
the  trustees  may  select,  shall  be  there  educated. 

Now,  here  are  various  classes  of  the  public  pointed 
out  by  the  testator,  whom  he  desires  should  be  edu- 
cated at  these  seminaries.  The  trustees  make  the  ap- 
pointment or  selection  like  unto  the  Girard  and  McDon- 
ough  cases,  in  both  of  which  the  testators  left  the  estate 
to  trustees  for  the  definite  object  of  education  and  sup 
port,  and  they  pointed  out  particular  portions  of  the 
public,  to  wit:  the  poor  children  of  Philadelphia  first,  of 
Pennsylvania  second,  of  New  York  third,  of  New  Or- 
leans fourth — ^this  was  Girard's  will — ^Mr.  McDonough  de- 
signated the  poor  children  of  New  Orleans  and  Balti- 
more, to  be  educated  out  of  his  estate  devised.  Those 
wills  were  sustained  by  the  supreme  court  of  the  United 
States,  and  the  charities  declared  valid  and  the  trusts 
executed;  in  both  of  those  cases,  the  children  of  those 
cities  and  States  were  entitled,  as  a  class,  to  be  there 
educated,  but  all  could  not  be  there  educated  for  want 
of  means,  and  the  power  of  appointment  on  the  part  of 
the  trustees  exists,  of  course  its  abuses  will  be  restrain- 
ed by  a  court  of  chancery.  See  2  Howard,  384.  15 
Howard,   404. 
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This  charity  would  have  been  enstained  under  the 
decision  of  Oreen  vs.  Allen^  5  Humph.,  for  there 
our  court  held,  that  where  a  trust  estate  is  devised  to 
a  trustee  capable  of  taking  even  those  charities  of  a 
general  character,  there  must  be  a  cestui  que  trusty 
having  sufficient  capacity  to  take  as  a  devisee,  or  there 
must  be  a  fecfee  or  trustee  to  support  the  use,  both 
need  not  occur,  it  is  sufficient  that  one  or  the  other  is 
capable  of  taking  the  estate. 

The  case  in  4th  Wheaton,  1.  was  a  case  arising 
under  the  laws  of  Virginia,  where,  by  legislative  enact- 
ment, the  statute  of  Elizabeth  was  expressly  abolished, 
and  the  estate  was  left  to  the  Baptist  Association, 
which  was  not  incorporated  like  the  case  of  Oreen  vs. 
Allen,  they  were  incapable  of  taking  the  estate,  and 
consequentiy  could  not  support  the  uses,  which  were  to 
a  general  charity. 

It  is  true,  that  at  an  early  period  the  supreme  court 
of  the  United  States,  in  the  case  in  4th  Wheaton,  held, 
that  a  court  of  chanceiy  had  only  jurisdiction  upon  the 
subject  of  charities  by  virtue  of  the  prerogative  of  the 
king,  and  it  did  not  arise  out  of  its  general  jurisdic- 
tion. Yet  the  same  court  in  the  case  of  Vidal  vs. 
OirarcPs  executors,  overruled  that  decision,  and  decided 
that  there  is  an  inherent  jurisdiction  in  cases  of  chari- 
ty, and  that  cases  of  charity  in  courts  of  equity,  in 
England,  were  valid,  independentiy  of  and  previous  to 
the  statute  of  Elizabeth.  Bequests  for  charitable  uses  are 
never  void.  2  Story,  206.  Trustees  are  not  compelled 
to  take  for  beneficiaries  known  and  established,  this  is 
the  case  with  many  trusts  of  private  property,  where 
the  estate  is  uncertain  until  certain  issue  are  bom,  where 
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there  is  a  power  to  name  Bome  one  of  kin  to  take,  a 
remote  relation  may   be    selected.     1  Atkins,  469. 

A  power  to  appoint  among  poor  relations,  may  be 
either  a  charity  in  the  legal  sense  of  the  term,  or  an 
ordinary  provision  of  kindness.  7  Vesey,  jr.,  436.  A 
power  of  appointment  is  sometimes  vested  in  particnlar 
persons  from  special  confidence,  and  sometimes  it  passes 
to  heirs  or  corporations,  having  perpetual  succession. 
Charities  are  kept  up  for  ever,  and  uncertainty  is  gene- 
rally an  element  to  all  charities. 

The  doctrine  of  perpetuities,  either  prohibited  by  the 
common  law  or  by  our  Constitution,  has  never  been  ad- 
judged as  applying  to  charities;  if  so,  all  of  our  church- 
es, hospitals,  schools  and  colleges,  founded  by  private 
munificence,  would  be  cut  down,  for  the  great  leading 
features  of  those  charities  are,  that  they  have  perpetual 
existence,  and  the  property  given  by  the  founder,  can- 
not be  alienated.  The  great  block  of  marble  buildings 
upon  the  square  in  Philadelphia,  and  the  forty-five 
acres  of  land  near  the  city,  upon  which  the  college  is 
erected  for  the  education  of  the  orphan  poor,  can  never 
be  alienated  or  diverted  from  the  great  charitable  objects 
specified  in  Mr.  Girard's  will.  The  supreme  court  of 
the  United  States  adjudged  such  a  charity  was  valid. 
So,  Mr.  Franklin,  in  establishing  the  seminaries  of  learn- 
ing, specified  in  his  wiU,  and  so  richly  endowing  it, 
vesting  the  estate  in  trustees,  and  giving  it  perpetual 
succession  for  the  charitable  objects  declared,  does  not 
thereby  render  it  a  perpetuity,  such  as  is  prohibited  by 
our  Constitution. 

This  prohibition  in  our  Constitution  only  applies  to 
the  restraint  of  the  accumulation  of   wealth  in  individu- 
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als  or  families,  tying  up  estates,  preventing  the  aliena- 
tion of  property,  and  giving  it  in  perpetual  succession, 
thereby  restraining  commerce  and  building  up  an  aristo- 
cracy, which  is  contrary  to  the  genius  of  our  republican 
institutions.  The  Constitution  of  Tenn.,  art.  11,  §  10, 
declares  that  knowledge,  learning  and  virtue  being  es- 
sential to  the  preservation  of  republican  institutions,  &c., 
it  shall  be  the  duty  of  the  general  assembly  in  all  fu- 
ture periods  of  this  government,  to  cherish  literature 
and  science.  It  is  the  public  policy  of  our  State,  evi- 
denced not  only  by  our  Constitution,  but  various  acts 
of  the  general  assembly,  that  the  children  of  the  State 
shall  be  educated,  and  their  morals  cared  for.  It  is  cer- 
tainly not  against  the  policy  of  this  State,  that  a  por- 
tion of  our  children,  to  wit:  the  children  of  his  brothers 
and  sisters,  and  his  own,  as  well  as  their  descendants, 
shall  be  educated  and  qualified  to  become  useftil  citizens 
of  the  government.  And  his  will  designating  them  as 
a  class  of  the  beneficiaries,  certainly  does  not  render  it 
a  perpetuity  in  the  meaning  of  the  Constitution.  It  is 
impracticable  that  any  one  individual  can  establish  a 
charity  for  the  education  of  the  entire  public.  K  a 
man  has  the  means  and  the  heart,  as  Isaac  Franklin 
had,  to  found  one,  had  he  not  the  power  to  designate 
the  public  that  may  be  there  educated.  K  he  had  not 
this  power  claimed,  then  all  the  charities  founded  by  in- 
dividuals from  the  existence  of  our  government  are  de- 
stroyed, and  a  death-blow  is  given  them  for  the  future. 
The  public  hold  their  squares  in  cities,  churches,  levees, 
cemeteries,  schools  and  libraries  by  such  dedications. 
The  supreme  court,  in  10th  Peters,  662,  say:  that  pro- 
perty may  be  dedicated  to  public  use,  is  a  well    estab- 
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Ushed  principle  of  the  oommon  law.  It  is  founded 
in  pnblic  convenience,  and  has  been  sanctioned  by  the 
experience  of  ages.  McDonongh's  will,  which  i^strained 
the  alienation  of  his  estate,  devised  to  the  trnsteeB  in 
opposition  to  the  laws  of  Louisiana.  Yet,  as  it  was  a 
charity,  it  was  held  to  vest  the  estate  in  the  trostees. 
The  common  law  rnle  is,  if  the  illegal,  immoral  or  im- 
possible  condition  prescribed  in  the  will,  is  to  be  per- 
formed as  a  condition  precedent  to  the  vesting  of  the 
estate  in  the  devisee,  then  the  estate  does  not  vest.  If 
the  estate  vests  in  the  devisee,  and  the  illegal  condition 
is  subsequent,  then  the  estate  remains,  because  it  cannot 
be  defeated  as  a  consequence  of  the  ftdfilment  of  an  il- 
legal or  immoral  condition.  1st  Boper,  754.  Upon 
this  principle,  if  the  descendants  of  the  brothers  and 
sisters,  cannot  be  regarded  as  beneficiaries  under  the 
will,  the  poor  children  of  the  county  of  Sumner  would 
be  entitled,  but  if  neither  class  could  take,  upon  the  au- 
thority of  Mr.  Boper,  the  estate  would  vest  in  the 
trustees,  and  the  heir  could  not  recover.  But  as  be- 
fore argued,  those  bequests  are  valid,  and  there  is  no- 
thing in  the  Constitution  or  laws  of  the  country  that 
forbids  the  execution  of  those  trusts. 

This  munificent  dedication  is  a  living  and  lasting 
monument  to  the  fame  of  Isaac  Franklin,  and  the 
courts  of  the  country  should  sustain,  and  not  annul  such 
dedications. 

W.  F.  OooPBB,  for  Emma  Franklin. 

In  England,  the  courts  &vor  charitable  bequests, 
where  they  do  not  &11    within    their    statutory   prohibi- 
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tions  in  relation  to  enperetitioiiB  uses  and  mortmain;  and 
thej  snstain  snch  beqnestB  where  they  would  not  if  the 
troBts  were  priyate,  and  this,  as  they  say,  independent  of 
the  statute  of  Elizabeth.  Under  that  statute,  however, 
an  enlarged  jniisdiction,  almost  without  bounds,  resides 
in  the  chancellor  as  repreaentatiye  of  the  sovereign  under 
his  sign  manual,  to  carry  out  charitable  intentions,  even 
where  the  specific  objects  prove  impossible,  or  have  fail* 
ed.  This  peculiar  jurisdiction  has  been  repudiated  by 
our  courts,  and  forms  no  part  of  the  American  system. 
It  is  true,  that  in  those  States  in  which  the  statute  of 
Elizabeth  has  been  held  to  be  in  force,  or  where  its 
provisions  have  been  considered  as  forming  part  of  the 
common  law,  the  courts  have  exercised  more  unrestrict- 
ed jurisdiction.  Zimarman  vs.  Andrews,  2  Watts  & 
Seig.,  218.  Jfoore  vs.  Moore,  4  Dana,  357.  Oae  <& 
JSonta  vs.  WUhite,  2  Dana,  170.  Sandereon  vs.  White, 
.18  Pick.,  328.  Chiggs  vs.  JEanery,  16  Pick.,  107.  Bvr- 
lank  vs.  Whitney,  24  Pick.,  158.  Burr  vs.  Smith,  7 
Verm.,  241.  BaHlett  vs.  Nye,  4  Met.,  878.  Potter 
vs.  Ohapin,  6  Paige,  639.  Amer.  Bible  Soo.  vs.  Wet- 
more,  17  Conn.  Rep.,  181.  While  other  States,  where 
the  statute  has  been  decided  not  to  prevail,  have  been 
&r  more  stringent  in  the  requirements  neceesaiy  to  sus- 
tain charitable  devises.  Bashiell  vs.  Atfy.  Gen%  6 
Harr.  &  J^  892.  OcUlego  vs.  Atfy  Gen'l,  3  Leigh,  450. 
Janey^B  eafre.  vs.  Latane,  4  Leigh,  327.  Oreen  vs. 
AUen,  5  Humph.,  170.  Holland  vs.  Peck,  2  Lre.  Eq., 
255.  In  the  latter  class  of  cases,  the  court  of  chan- 
cery has  been  held  to  possess  no  more  power  in  the  case 
of  charitable  devises,  than  in  any  other  matter  of  trust; 
in  the  other,   it  has  been  clothed    with  all  the  preroga^ 
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tives  of  royalty,  and  vested  with  the  unlimited  power 
of  the  Lord  Chancellor  as  keeper  of  the  King's  con- 
science. The  distinction  is,  to  some  extent,  material, 
for,  in  this  State,  the  statute  of  Elizabeth  is  held  not 
to  be  in  force.      Oreen  vs.  Allen^  6  Humph.,   170. 

The  leading  case  in  the  courts  of  the  United  States, 
is  that  of  the  Baptist  Assoeiation  vs.  JETart^  in  which 
the  opinion  was  delivered  by  C.  J.  Marshall.  It  was 
there  held,  that  a  devise  to  an  unincorporated  associa- 
tion was  void,  and  that  no  subsequent  act  of  incorpo- 
ration could  affect  the  rights  of  those  interested,  as  they 
existed  at  the  death  of  the  testator.  That  part  of  the 
decision  which  based  the  jurisdiction  of  the  chancery 
court  as  to  certain  charities  upon  the  statutes  of  Eliza- 
beth exclusively,  has  been  overruled,  upon  the  ground 
of  subsequently  discovered  evidences  of  a  previously  ex- 
isting power.  But  the  main  point,  that  a  devise  in 
prcssenti  to  an  incorporated  body  is  void,  is  recognized, 
by  that  court  as  good  law.  Vtdal  and  others  vs. 
Oirard  and  others^  2  How.,  127-  McDonough  vs.  Mut- 
dock  and  others^  25  How.,  367.  And  the  decision,  so 
&r,  has  been  adopted  by  the  courts  of  this  State. 
Chreen  vs.  Allen^  5  Humph.,  170.  Dichson  and  otJ^ert 
vs.  Montgomery  and  otJiers^  1  Swan,  848.  It  is  equal- 
ly conceded  by  both  courts,  that  the  intervention  of  trus- 
tees to  hold  the  legal  estate  will  not  validate  a  charita- 
ble devise,  where  the  beneficiary  or  cestui  gtie  trust,  is 
incapable  of  taking.  See  also  Oallego  vs.  AtCy  Oen% 
3  Leigh,  466.  The  devise,  in  this  case,  is  to  trusteea 
is  trust  for  an  unincorporated  institution,  as  was  admit- 
ted by  all  the  judges  of  the  supreme  court  of  Louisiana 
when  the  construction  of  this  will  came  before  tiiem  in 
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the  BucceBsion  of  Franklin,  7  Loa.  Ann.  B.,  395.  Being 
a  deviBe  in  jprcBsenti  for  the  benefit  'of  an  institation  in- 
capable of  taking,  it  is  void  upon  the  principles  laid 
down  in  the  foregoing  decisions. 

It  may  be  conceded  that  if  the  devises  nnder  discus- 
sion were  in  all  other  respects  unexceptionable,  and  the 
charity  public  and  commendable,  the  objections  here  tak- 
en might  be  held  to  be  too  refined.  The  provision  in 
Isaac  Franklin's  will  is,  however,  fer  firom  unexception- 
able, and  the  charity  more  than  problematical.  The 
leading  object  of  the  testator  is  to  provide  for  his  own 
children,  and  the  children  of  his  brothers  and  sisters, 
and  their  descendants,  and  the  incidental  provision  for 
the  poor  of  Sumner  county  is  altogether  subordinate. 
The  members  of  his  own  iBunily  forever,  no  matter  what 
may  be  their  condition  in  life,  are  to  be  first  ^^  boarded, 
clothed  and  educated,''  ^^even  to  the  higher  and  ornamen- 
tal branches  of  education"  before  the  public  charity  can 
take  effect.  The  testator  seemed  to  have  a  due  apprecia- 
tion of  the  good  old  economical  maxim  ^'  that  charity  be- 
gins at  home,"  and  if  he  had  only  added  a  provision  for 
starting  his  descendants  out  in  life,  we  should  have  had, 
beyond  all  question,  as  we  have  at  any  rate  to  some 
extent,  an  attempt  to  create  a  privileged  order  in  our 
midst.  The  devise,  we  think,  is  no  charity  at  all,  but 
an  attempt  to  create  a  perpetuity  contrary  to  law,  and 
the  express  provisions  of  our  State  constitution,  by 
means  of   an  unlawful  trust,  and  is,  consequently,  void. 

Charity,  as  Sir  Wm.  Grant  has  justly  observed,  in 
its  widest  sense,  denotes  all  the  good  affections  men 
ought  to  bear  towards  each  other;  in  its  more  restrict- 
ed and  common  sense,  relief   to   the    poor.     In  neither 
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of  these  Benses  is  it  employed  in  the  court  of  chance- 
ly.  Li  that  conrt  it  means  snch  charitable  bequests 
only  as  are  within  the  letter  and  spirit  of  the  statute 
of  43  Elizabeth.  2  Sto.  Eq.  Jur.,  §1155.  Ang.  A 
Ames  on  Corp.,  150.  2  Kent  Com.,  287.  The  charities 
which  are  within  the  letter  and  spirit  of  this  act  are 
enumerated,  with  particularity,  in  Com.  Dig.,  Charitable 
t  Uses,  and  in  Sto.  Eq.,  §  1164  and  note.  See  also  the 
statute  itself.  Bac.  Ab.  Char.  Uses  C.  They  are  sum- 
med up  by  Sir  Samuel  BomiUy  in  his  masterly  argu- 
ment in  the  great  case  of  Morioe  vs.  Bishop  of  Dur- 
Juim^  10  Yes.,  532.  To  board,  clothe  and  educate  Isaac 
Franklin's  children,  or  his  brother's  children,  "not  in  a 
state  of  indigence,"  may  be  liberality,  prodigality,  or 
family  entailment,  but  it  is  not  charity.  The  devise 
altogether,  whether  its  object  be  public  or  private,  for 
specific  beneficiaries  or  otherwise,  fidls  under  no  single 
head  enumerated  in  the  statute  of  Elizabeth,  or  embrac- 
ed within  its  spirit. 

The  argument  thus  far  goes  to  the  substance  of  the 
devise,  as  not  £Eilling  within  the  legal  sense  of  a  chari- 
ty. But  the  devise  is  subject  to  another  exception 
equally  fatal.  Tlie  primary  intent  of  the  testator,  man- 
ifestly, is  to  benefit  a  specific  class  of  persons,  easily 
identified,  and  having  exclusive  rights  in  the  first  in- 
stance to  his  bounty.  Certainty  of  individual  objects  is 
necessary  to  a  trust — ^uncertainty  of  individual  objects  is 
absolutely  essential  to  a  charity.  4  Bouv.  Ins,,  3982. 
White  vs.  WhiU,  1  Bro.  C.  C,  12.  Domat's  Civil 
Law,  B.  2,  T.  2,  §vi.  2  Kent's  Com.,  288.  2  Aik. 
872.  Binney  arg.,  2  How.,  149.  Gaston  arg.,  Oriffin 
vs.    Graham^  1  Hawks,  121.     The  distinction  goes,  as 
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16  most  obvious,  to  the  yeiy  foundation  of  charities,  and 
is  of  their  very  essence.  Herein  lies  the  difference 
between  pablic  trnsts,  or  charities,  and  private  trusts  or 
property.  The  charitable  use  can  only  arise  where  the 
motive  is  utterly  unconnected  with  a  benefit  to  be  con- 
ferred on  particular  legatees  on  their  own  account.  A 
legacy  for  the  education  of  poor  children  may  be  a  pious 
use,  while  a  legacy  for  the  maintenance  of  the  testa-  * 
tor's  descendants  is  a  private  trust. 

But,  it  is  insisted,  although  tiie  devise  for  the  benefit 
of  the  descendants  of  the  testator  and  his  brothers,  is 
not  a  charity,  and  cannot,  tiierefore,  be  sustained  as  a 
perpetuity  under  the  privileges  conceded  to  that  class  o[ 
donations,  if  taken  alone,  yet  its  connection  with  a 
charitable  object,  the  board,  clothing  and  education  of 
the  poor  of  Sumner  county,  makes  the  whole  good. 
The  simple  question  is,  does  the  good  devise  invalidate 
the  bad,  or  does  the  illegal  devise  avoid  the  good. 
And  about  this,  there  could  not  be  a  particle  of  doubt, 
if  the  question  were  de  novo,  and  had  not  been  decided 
by  a  long  line  of  English  judges.  The  leading  case 
on  the  subject.  Attorney  Oeneral  vs.  Whorwood^  1 
Ves.  Sr.,  587,  which  came  before  Lord  Hardwicke,  on 
the  2d  Aug.,  1760,  is  remarkable  as  being  directly  in 
point,  the  devise  containing  among  illegal  objects,  some 
that  were  confessedly  good,  and  tlie  arguments  of  coun- 
sel on  botb  sides  might  be  used  in  this  very  case.  This 
:  case  has  been  followed  by;  a  long  list  of  other  cases,  in- 
volving the  same  question,  and  heard  and  determined  by 
the  most  eminent  English  judges.  The  result  is  thus 
summed  up  by  Hovenden  in  his  work  on  Frauds: 
^^When  a  bequest  for  charitable   purposes,    which  if  it 
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stood  alone,  would  be  valid,  is  coupled  with  and  de- 
pendent upon  a  void  devise,  the  devise  being  the  prin- 
cipal and  &ilingy  the  accessofj  bequest  must  fail  also. 
Chapman  vb,  JSrawfiy  6  Vesi,  404.  Attorney  General 
vs.  Damsy  0  Ves.,  585.  3  BrO.,  429.  10  Yes.,  534. 
And  where  an  undefined  portion  of  a  legacy  is  directed 
hj  the  testator  to  be  applied  for  purposes  which  the 
policy  of  the  law  does  not  admit,  r  the  bequest  of  the 
residue  to  a  charity  which  \ixe  law  sanotionB^  Cannot 
take  effect,  for  the  illegal  part  <^  the  gift  being  unde- 
fined, it  is  impossible  to  ascertain  the  amount  of  the 
residue,  and  the  devise  must,  upon  general  prindplea, 
fiail  for  want  of  certainly.  Attorney  General  vs.  Stux- 
manj  2  Jac.  &  Walk.,  377.  Viaey  vs,  Jamseny  \ 
Sim.  &  Stu.,  71.  Griers  vs.  OoBe^  1  Ves.  Jr.,  563. 
It  may  be  added,  that  it  is  exceedingly  doubtfol 
whether  the  devise  for  the  "poor  children"  df  Sumner 
county,  if  it  stood  alone,  would  be  good.  The  statute 
of  Elizabeth  provides  only  for  free  schools,  and  orphan 
schools,  so  far  as  the  subject  of  education  is  concerned, 
and  only  for  particular  classes  of  the  poor  as  objects  of 
charity.  It  does  not  make  valid  devises  to  tiie  poor 
generally,  for  that  would  include  the  able  bodied  as  well 
its  the  impotent.  It  could  never  be  the  policy  of  any 
government  to  sustain  donations  which  tend  to  produce 
idleness  in  the  strong  and  vigorous,  or  diminish  the 
stimulus  to  exertion.  The  gift  must  be  for  the  benefit 
of  a  class  of  poor  recognized  by  law  as  objects  of  char- 
ity— the  aged  and  impotent,  the  orphan,  or  the  disabled. 
Nor  has  it  ever  been  held,  so  far  as  my  reading  goes, 
that  a  broad  unqualified  grant  "tg  board,  clothe  and 
educate  poor    children"    of  a    particular   locality,   was 
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good ;  on  the  contrary,  we  have  decisions  the  other 
way,  and  a  large  number  of  adjudications  settling  prin- 
ciples incompatible  with  such  a  conclusion.  A  bequest 
to  be  applied  towards  ^^  feeding,  clothing  and  educating 
the  poor  children"  of  a  certain  parish,  has  been  held 
void.  Dashidl  vs.  Attorney  General^  H  Har.  &  J., 
892.  See  also  8  Leigh,  464.  Attorney  Oenerdl  vs* 
Sewer^  2  Vem.,  387.  PoW.  on  Dev.,  419.  The  de- 
vise  in  Oriffin  vs.  Orciham^  1  Hawks,  96,  contained 
a  clear  limitation  of  the  donation  to  orphans,  or  children 
under  fourteen,  where  parents  were  unable  to  support, 
and  educate  them.  It  is  not  like  the  devise  before  us, 
to  the  "poor  children"  irrespective  of  age,  condition  in 
life,  or  the  capacity  of  their  parents  to  furnish  them 
with  suitable  education  and  maintenance. 

The  foregoing  argument  is  based  upon  the  natwre^ 
tot  the  duration  of  the  grant,  K  the  use  were  chari- 
table, and  otherwise  unexceptionable,  it  might  nevOTthe- 
less  be  void  as  a  perpetuity.  The  subject  is  by  no 
means  free  from  difficulty,  for  the  language  of  the  con- 
stitution is  very  broad,  and  remains  yet  to  be  judicially 
construed.  Tenn.  Bill  of  Eights,  1796,  §  23,  and  1834, 
§  22.  "Perpetuities  and  monopolies  are  contrary  to  the 
genius  of  a  free  State,  and  shall  not  be  allowed."  See 
10  Oo.  Eep.,  113  J.  OrvSin  vs.  Graham^  1  Hawks,  96, 
The  concession  of  a  franchise  forever  would,  it  is  as- 
sumed, be  unconstitutiond  and  void,  no  matter  how  de- 
sirable the  objects  of  the  incorporation  might,  at  the 
time,  be  deemed.  In  the  vicissitudes  of  human  affairs, 
the  highest  object  of  policy  to-day,  may  be  the  oppres- 
sion of  to-morrow.  Gifts  to  pious  uses,  once  the  fa- 
vorites of  the  civil  and    the   common    law,  have    fallen 
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under  the  ban  of  modem  legislation,  and  many  of  the 
charitable  uses  of  the  age  of  Elizabeth  have  ceased  to 
exist  altogether.  An  altered  world  requires  a  new  order 
of  affairs.  Donations  for  the  souls  of  the  departed,  for 
wax  candles  to  be  burned  before  the  altar,  for  golden 
candlesticks  and  silver  images,  for  the  release  of  Turk- 
ish captives,  and  the  redemption  of  slaves  from  Barbaiy 
corsairs,  are  numbered  among  the  things  that  were;  but 
it  required  the  strong  hand  of  England's  most  despotic 
monarch,  or  the  equally  imperial  power  of  the  keeper 
of  the  King's  conscience,  to  annihilate  them,  or  change 
them  to  other  uses  oy  pres.  It  is  a  wise  provision  in 
our  constitution  that  prohibits  perpetuities,  and  limits 
morbid  aspirations  of  immortality  in  this  way,  by  some 
definite  period  of  duration. 

Meios,  for  the  executors: 

1.  The  balance  ascertained  by  the  settlement  in 
Sumner,  with  the  clerk  of  the  county  court,  in  pursu- 
ance of  the  act  of  1851-2,  ch.  215,   is  $41,064  53. 

It  cannot  \)e  disputed  by  the  trustees  of  the  semi- 
nary at  all;  nor  by  any  one  without  a  bill  to  sur- 
charge and  falsify.  See  the  cases  1  Meigs'  Digest, 
No.  72,  and  particularly  the  Act  of  assembly. 

2.  But  the  question  is  not  as  to  the  amount,  but 
the  place  of  pajrment.  The  trustees  contend  that  the 
personal  estate  must  pay  the  testator's  debts,  and  there 
is  about  the  sum  of  $58,510  33  worth  of  movables  in 
Louisiana,  which  must  pay  their  pro  rata  with  the  per- 
sonalty in  Tennessee. 

(1.)    We  answer,  that  the  movables  in  Louisiana  are 
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discharged  from  the  payment  of  the  debts.  See  the 
^viU,  item  4,  sabdivision  7,  also,  last  clause  of  said 
item,  and  BooUe  vs.  BlundeU^  1  Merivale,  Id.  Ohan- 
oellor's  opinion,  218,  219,  220,  228.  As  to  what  are 
movables.     Bee  Oode,  §  4,  5,  6. 

(2.)  We  answer,  that  the  trustees  and  all  the  other 
parties  are  estopped  to  throw  us  on  the  personalty  in 
Louisiana,  all  of  which  is  confounded  with  the  immova- 
bles there,  which  was  done  with  their  consent,  and  the 
accounts  therefor  homologated. 

(8.)  We  answer,  that  the  executors  paid  for  the  Fair- 
view  place,  and  for  the  benefit  of  the  seminary,  out  of 
assets  that  might  have  been  applied  to  the  payment  of 
the  debts,  the  sum  of  $40,403  23,  most  of  it  at  the  re- 
quest of  the  trustees,  and  all  of  it  for  the  benefit  of 
the  trust  estate. 

And  for  these  reasons,  the  executors  ought  not  to 
be  thrown  upon  the  Louisiana  movables  for  the  pay- 
ment of  the  balance  due  them. 

3.  On  the  ground  that  the  concision  of  the  mova- 
bles in  Louisiana  with  the  immovables,  T^as  in  accord- 
ance with  the  will,  and  was  never  questioned  by  the 
trustees  at  all,  nor  by  Mrs.  Acklen,  until  the  24th  of 
February,  1851,  it  would  not  be  equity  to  remit  the  ex- 
ecutors to  Louisiana;  but  if  equality  demands  that  the 
movables  in  Louisiana  and  the  other  personalty  should 
contribute  to  the  payment  of  the  debts,  let  that  be  set- 
tled by  a  decree  for  proper  accounts  between  the  trus- 
tees and  Mrs.  Acklen  and  Emma. 

4.  Inasmuch  as  the  movables  all  belong  to  the  sem- 
inary, according  to  the  letter  of  the  will,  it  would  be 
a  useless  circuity  to  send  the  executors  to  Louisiana  to 
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get  part  of  their  demand  out  of  moyablea  there,  when 
the  seminary  has  movables  here,  enfficieni  to  pi^  their 
demands. 

5.  The  execntors  being  called  on  to  account,  are 
entitled  to  a  decree,  as  actors^  for  the  balance  in  their 
&vor.    1  Story's  Eq.,  §  622. 

F.  B.  FoGO,  for  Acklen  and  wife.  ^ 

JoHK  J.  White,  for  the  execntors,   argued : 

This  is  a  bill  for  an  account  in  which  both  parties 
are  actors,  and  although  the  executors  are  defendants, 
yet  if  the  balance  upon  the  account  is  in  their  fevor, 
they  are  entitled  to  a  decree.  1  Story's  Eq.,  §  622. 
Here  there  has  been  a  final  settlement  of  their  ac- 
counts in  Louisiana,  and  likewise  in  Tennessee,  accord- 
ing to  the  act  of  1851-2,  p.  324,  and  a  balance  due 
the  executors  of  more  than  $41,000,  which  we  regard 
as  final  and  conclusive  between  the  parties. 

In  the  case  in  Louisiana,  the  whole  estate  has  been 
taken  out  of  the  hands  of  the  executors  and  delivered 
over  to  Acklen  and  wife,  in  their  own  right,  and  as 
tutor  and  tutrix  of  Emma  Franklin.  The  executors 
cannot  now  look  to  that  quarter  for  indemnity,  they 
must  look   to   the  property  here. 

The  various  items  constituting  the  indebtedness  to 
the  executors,  including  the  $30,000  paid  to  the  widow 
upon  the  compromise  with  William  Franklin,  of  the 
27th  January,  1818,  show  that  it  has  grown  out  of 
the  proper  administration  of  the  estate  in  Tennessee. 
They  have  consequently  a  clear  equity  to  be  reimbursed 
out  of  the  Tennessee  property. 
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The  exeeotoTS  should  not  he  prejudiced  by  the  in- 
stmment  which  they  executed  on  the  37th  Januaiy, 
1848,  for  no  controveray  was  then  anticipated  by^  them 
in  regard  to  the  estate  either  in  Louisiana  or  TenneSi- 
see;  nor  could  tiiey  have  foreseen  such  a  result,  by 
which  the  whole  estate  in  Louisiana  would  have  been 
taken  out  of  their  hands,  and  they  consequently  deprived 
of  any  reserves  from  that  estate  to  reimburse  them- 
selves. 

The  settlement  shows  that  one  of  the  executors  is  a 
large  creditor  of  the  estate  himself,  and  having  paid 
large  debts  and  claims  against  his  testator's  estate  in 
Tennessee,  he  U  entitled  to  etand  in  the  place  of  such 
-creditore^  and  to  subject  the  property  in  Tennessee  to 
the  satisfaction  of  Us  debU.  1  Stoiy's  Eq.,  §  90-1. 
See  6  Haywood,  24:2-8, 

With  regard  to  the  movable  property  in  Louisiana, 
which  it  is  alleged  the  executors  misapplied:  This  is 
exempted  by  the  will  from  the  payment  of  debts,  if 
not  by  express  words,  by  clear  implication.  See  3  Ye* 
sey,  107-9.    1  Ball  &  Beatty,  315,    1  Merrivale,   192. 

John  Marshall  of  Ftanklin,  Special  J.,  delivered 
the  opinion  of  the  court: 

The  matters  submitted  to  the  judgment  of  the  court, 
in  this  case,  arise  out  of  the  last  will  of  Isaac  Franklin 
deceased,  and  various  acts  of  his  executors,  devisees 
and  heirs  and  distributees,  after  his  death  and  before 
the  exhibition  of  the  bill  of  the  complainants,  as  well 
as  adjudications  of  courts  in  the  States  of  Tennessee 
and  Louisiana. 
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Isaac  Franklin  made  and  published  his  last  will  and 
testament  in  the  parish  of  West  Feliciana,  iu  the  State 
of  Louisiana,  on  the  24th  of  May,  1841,  and  died  on 
the  27th  of  April,  1846.  His  domicil  at  his  death,  aa 
well  as  at  the  making  of  his  will,  was  in  Sumner  county^ 
in  the  State  of  Tennessee.  At  his  death,  he  left  surviv- 
ing him  his  widow,  the  defendant,  Mrs.  Acklen,  and  three 
daughters,  the  defendant,  Emma  Franklin,  and  Adelicia 
Franklin,  who  died  8th  June,  1846,  and  Victoria  Frank- 
lin, who  died  11th  June,  1846,  who  were  his  only  heirs 
and  next  of  kin.  Soon  after  the  death  of  the  testator^ 
hiB  will  was  proven  and  recorded  in  the  county  court 
of  Sumner  county,  Tennessee,  and  in  the  probate  court 
of  West  Feliciana,  Louisiana ;  and  the  defendants,  Oliver 
B.  Hays  and  John  Armfield,  two  of  the  executors  nom- 
inated in  the  will,  obtained  letters  testamentary,  thereon 
from  both  courts. 

William  Franklin,  the  other  executor  in  the  will,  haa 
never  qualified  or  acted  as  executor. 

The  testator  at  his  death  left  estates  in  the  Stat^  of 
Tennessee  and  Louisiana,  Mississippi  and  Texas.  His 
property  in  Tennessee  consisted  principally  of  the  Fair- 
view  plantation  in  Sumner  county,  and  the  slaves  and 
other  personal  property  thereon. 

In  Louisiana,  he  had  several  plantations,  stocked 
with  slaves  and  other  property,  employed  in  agriculture. 
His  estate  in  Texas  consisted  exclusively  of  lands,  and 
in  Mississippi  principally  of  ohoses  in  action. 

The  testator  by  his  will,  among  other  things,  devised 
and  bequeathed  as  follows: 

First.  All  my  just  debts  are  to  be  punctually  and 
speedily  paid,  and  the   legacies,   usufructs  and    bequests 
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herdxiafter  mentioned,  are  to  be  discharged  and  paid  by 
my  ezecators  at  the  time  and  in  the  manner  directed, 
and  as  soon  as  circnmstances  will  admit. 

//  Item.  To  my  dearly  beloved  wife,  Adelicia 
Hays,  daughter  of  Oliyer  B.  and  Sarah  0.  Hays,  of 
Davidson  county.  State  of  Tennessee,  I  give  and  be* 
queath  all  the  property  of  whatever  kind  or  nature,  to* 
gether  with  the  increase  of  the  same,  which  has  been 
or  may  hereafter  be  given  to  or  inherited  by  her  from 
her  said  &ther,  Oliver  B.  Hays,  to  her  and  heirs  for- 
ever. I  also  give  and  bequeath  to  my  said  wife  my 
household  and  kitchen  frimiture,  of  every  sort  and  kind, 
on  my  estate  in  Sumner  county.  State  of  Tennessee, 
known  as  my  Fairview  plantation,  with  the  stock  of 
liquors,  groceries  and  provisions  which  may  be  on  hand 
on  that  estate  or  plantation  at  the  time  of  my  decease, 
to  be  used  and  disposed  of  as  she  may  think  proper. 

And  I  fiirther  give,  devise  and  bequeath  to  my  said 
wife  out  of  the  revenues  of  my  plantations  in  Louisiana 
and  Tennessee,  and  the  dividends  of  my  bank  stocks 
and  other  interests  coming  to  me,  such  simi  or  suma 
of  money  annually,  as  may  be  found  necessary  to  sup* 
port  her  and  my  child  or  children  by  my  marriage  with 
my  said  wife,  in  the  best  style,  and  also  to  educate 
my  said  child  or  children  in  such  manner  as  she  may 
deem  proper,  during  and  for  the  full  term  of  the  time  that 
she  shall  remain  my  widow.  It  is  my  wish  and  desire 
that  during  the  widowhood  of  my  said  wife,  that  she 
and  my  said  child  or  children  shall  remain  and  reside 
upon  my  Fairview  plantation  in  the  county  of  Sumner, 
and  State  of  Tennessee  aforesaid.  And  for  that  pur- 
pose I  hereby   give   her  and    them   the    use    and  profit 
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and  fiiU  benefit  of  that  estate,  including  the  dwelling 
bouse,  oat  houses,  buildings,  fixtures,  gardens,  lands  and 
improyements,  slaves,  cattle,  horses,  mules  and  other 
stock,  personal  property,  iSkc.,  &c.  And  in  case  my 
said  wife  should  many  again,  before  my  present  child, 
Victoria,  or  any  other  children  that  I  may  hereafter 
have  by  my  marriage  aforesaid,  should  arrive  at  the 
fall  age  of  majority,  or  lawfully  marry,  then  it  is  my 
desire  that  my  executors  take  possession  of  my  sidd  es- 
tate or  plantation  in  Sumner  county,  Tennessee,  together 
with  the  slaves,  cattle,  horses,  mules  and  other  stock, 
personal  property,  &c.,  &c.,  and  hereby  constitute  my 
said  executors,  guardians  of  my  said  child  or  children; 
and  direct  them  to  make  provision  for  the  education 
and  support  of  my  said  children,  until  they  become  of 
age  or  marry. 

And  in  lieu  of  the  use  of  said  estate  and  said  annu- 
al revenues,  in  the  case  of  the  second  marriage  of  my 
said  wife,  either  before  my  said  child  or  children  shall 
become  of  age  or  marry,  or  after  my  said  children  shall 
become  of  age  or  marry,  I  give  to  my  executors  in  trust, 
for  the  seperate  use  and  maintenance  of  my  wife  and 
any  children  she  may  have  by  a  second  marriage,  the 
sum  of  one  hundred  thousand  dollars,  to  be  paid  as  fol- 
lows, to  wit:  the  sum  of  twenty  thousand  dollars  with* 
in  the  year  of  the  second  marriage,  and  the  residue  in 
ten  equal  annual  instalments  thereafter;  or  at  her  elec- 
tion, the  sum  of  six  thousand  dollars  annually,  during 
her  life,  in  lieu  of  the  payment  of  said  one  hundred 
thousand  dollars.  And  said  sum  of  six  thousand  dollars 
annually  to  my  said  wife  during  her  said  life,  or  the 
payment  of  said  one  hundred  thousand  dollars,  shall  be 
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in  fbn  for  all  her  rights  of  dower  or  any  other  rights, 
that  she  may  have  in  my  estate. 

777  Item.  To  my  daughter  Victoria,  the  only  child 
bom  of  my  marriage  with,  my  «aid  wife  np  to  the  pre- 
sent time,  and  all  such  other  of  my  children  as  may 
hereafter  be  bom  of  said  marriage,  and  the  heirs  of 
their  bodies,  I  give  and  bequeath  the  following  portion 
of  my  estate,  to  wit:  in  case  there  shonld  be  no  other 
child  bom  of  said  marriage  except  my  said  danghter 
Victoria,  then  I  give  and  beqneath  to  her  and  her 
heirs,  the  undivided  one  third  part  of  all  my  estate, 
real  and  personal,  movable  and  immovable,  rights,  and 
credits,  sitaated,  lying  and  being  within  the  Btate  of 
Louisiana;  in  case  of  another  child  bom  of  said  mar- 
riage, then  I  give  and  bequeath  to  my  said  daughter 
Victoria  and  the  other  child  of  said  marriage  and  their 
heirs,  the  undivided  one  half  of  all  of  said  property 
and  estate  in  Louisiana,  to  be  divided  by  them  when 
they  become  of  age  or  marry,  share  and  share  alike  in 
equal  portions,  and  in  case  of  two  or  more  children 
bom  of  said  marriage,  beside  my  said  daughter  Victoria, 
then  I  give  and  bequeath  to  my  said  daughter  Victoria, 
and  my  said  other  children  to  be  bom  of  said  mar- 
riage and  their  heirs,  the  undivided  two  thirds  part  of 
all  my  said  property  and  estate  in  Louisiana,  to  be  di- 
vided by  them,  when  the  youngest  of  my  said  children 
shall  become  of  age  or  marry,  share  and  share  alike 
in  equal  portions. 

And  it  is  my  desire  and  wish  that  my  said  children 
shall  aid  and  assist  my  executors  and  tmstecs  in  car* 
rying  into  full  effect  the  intentions  manifested  by  me  in 
this  will,  and  particularly  the  establishment  of  the  sem- 
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inary  on  my  estate  in  Tennessee,  and  the  jGEuthM  pay- 
ment and  discharge  of  the  snm  devised  to  their  mother, 
or  the  annnal  nsufimct  in  lien  thereof. 

JV  Item.  It  is  my  wish  and  desire,  after  my  death, 
and  I  so  order  and  direct,  that  the  whole  of  my  es- 
tate, wherever  situated,  be  placed  in  the  hands  of  my 
executors,  hereinafter  named,  and  for  that  purpose  grant 
them  and  the  survivors  of  them,  the  seisin  of  all  the 
property  of  my  estate,  and  authorize  them  or  the  sur- 
vivors of  them  to  take  possession  of  the  whole  of  my 
said  estate  after  my  death,  to  be  held  and  possessed  by 
them  for  the  following  purposes,  to  wit: 

First.  For  the  payment  as  speedily  as  possible  of 
all  my  just  debts. 

Second.  The  placing  my  said  wife  in  possession  of 
all  the  property  and  its  increase,  which  had  been  given 
to  or  inherited  by  her  from  her  fether,  Oliver  B.  Hays, 
together  with  my  household  and  kitchen  ftimiture  on 
my  Fairview  estate,  in  Tennessee,  with  the  liquors,  gro- 
ceries and  provisions  on  that  estate,  which  may  be  on 
hand  at  the  time  of  my  decease. 

Third.  To  pay  such  annual  sums  of  money  to  my 
wife,  during  her  widowhood,  out  of  the  revenues  of  my 
plantation  in  Louisiana,  the  dividends  of  bank  stock, 
and  interest  on  debts  due,  &c.,  as  she  may  deem  ne- 
cessary for  the  support  of  herself  and  my  children,  and 
their  education  in  the  best  style  of  the  country  where 
she  resides,  leaving  to  her  the  exclusive  direction  of  the 
education  of  my  children,  and  the  expenditure  of  such 
annual  allowance  during  said  widowhood  as  she  may 
think  proper. 

Fourth.    The  placing  of  my  wife  and  children  in  M 
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poBBession  of  all  the  property  of  my  Baid  plantation  and 
estate,  called  Fairview,  in  Sumner  county,  State  of  Ten- 
nessee, as  a  residence  for  and  during  the  time  she 
shall  remain  my  widow,  with  the  use  and  benefit  for 
said  time  of  the  dwelling  house,  out  houses,  buildings^ 
fixtures,  lands,  gardens  and  improvements,  and  slaves 
belonging  to  said  plantation,  with  the  cattle,  horses, 
mules,  sheep  and  other  stock,  carriages,  personal  pro- 
perty, &c.,  &c. 

Fifth.  And  in  case  of  the  second  marriage  of  my 
said  wife  (in  lieu  of  the  sum  of  money  she  may  con* 
aider  necessary  for  the  support  of  herself  and  his  (my) 
children,  and  their  education,  annually  during  her- widow* 
hood,  and  the  use  of  the  property  of  the  estate  in  Sum* 
ner  county.  State  of  Tennessee)  to  give  her  the  sum  of 
one  hundred  thousand  dollars,  in  trust  for  the  separate 
iffie  and  maintenance  of  her  and  any  children  she  may 
have  by  such  second  or  any  subsequent  marriage,  to  be 
paid,  twenty  thousand  dollars  in  cash  within  the  year 
of  marriage,  and  the  residue  in  ten  equal  annual  in* 
stalments  thereafi^er,  or  at  her  election  the  sum  of  six 
thousand  dollars  annually,  during  her  life,  the  payment 
of  either.. to  be  in  full  for  her  rights  of  dower,  or  any 
other -rights  that  she  may  have  on  my  estate. 

Sixth.  In  case  of  the  second  or  subsequent  mar* 
riages,  of  my  said  wife,  to  receive  again  into  their  pos- 
session all  the  property  of  my  said  estate,  in  Fairview, 
in  Sumner  county.  State  of  Tennessee,  and  the  same  to 
keep  and  possess,  and  the  revenues  thereof^  for  the  pur* 
poses  hereinafter  named  and  particularly  specified,  which 
they  are  strictly  to  carry  out,  and  as  gtuxrdianSj  in 
that  ease  of  my  ohildrenj  to  educate  them  and  support 
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them  until  the  youngaet  of  them  becomes  of  age  or 
marries,  which  education  and  support  I  wish  to  be  in  ft 
suitable  and  proper  manner,  and  at  snch  places  as  may 
be  thought  most  advisable,  at  all  times  consulting  and 
advising  with  their  mother. 

Seventh.  For  the  purpose  of  increasing  and  improv- 
ing my  lands  and  plantations  and  estates,  and  particu- 
larly the  lands  and  plantations  in  the  State  of  Louisi- 
ana; to  cultivate  on  the  three  plantations  abready  open- 
ed in  Louisiana,  corn  and  cotton,  and  such  odier  crops, 
as  may  be  found  profitable,  adding  to  the  Lochlomond 
plantation  twenty  additional  hands;  to  the  Eillamey 
plantation  twenty  additional  hands;  and  to  open  three 
new  plantations  on  said  lands  in  Louisiana,  two  of  sixty 
hands  and  the  other  thirty  hands;  which  are  also  to  be 
cultivated  in  com  and  cottOA,  and  such  other  crops  as 
may  be  found  profitable,  until  my  aforesaid  children 
shall  all  of  them  arrive  at  the  foil  age  of  majority  or 
marry,  when  my  said  executors  shall  deliver  up  said 
plantations,  lands,  slaves,  movable  property  and  their 
increase,  together  with  such  other  slaves,  inmovables 
and  movables,  with  their  increase,  as  may  have  been 
added  to  said  lands  and  plantations  in  Louisiana,  to  my 
said  children  or  their  heirs,  and  the  trustees  hereafter 
named,  for  the  purpose  of  division  between  my  said 
children  and  my  said  trustees,  and  to  carry  out  the 
intentions  of  this  my  will,  the  particulars  of  said  im* 
provements,  purchases  of  hands  or  slaves,  and  the  trusts 
hereafter  to  be  particularly  mentioned. 

Eighth.  The  placing  of  the  slaves  Brutus,  Fanny 
his  wife,  Marcus,  Georgiana  and  any  other  house  8e^ 
vants,  not  belonging  to  the  Louisiana  plantation,  on  the 
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Fairview  plantatioixs,  Sumner  coanty,  State  of  Tezmessee, 
ae   part  of  the  domestic  establishment  for  tliat  place. 

Ninth,  The  payment  of  the  legacies  hereinafter 
mentioned,  and 

TentJL  The  building  of  a  tomb  and  family  vault, 
hereinafter  mentioned,  on  my  said  plantation  in  Sumner 
counly,  Tennessee. 

£le&enth.  And  the  placing  of  my  trustees,  herein* 
after  mentioned,  in  fiill  possession,  at  the  times  design 
nated,  of  all  my  property  situated  in  the  States  of  Ten- 
nessee and  Mississippi,  or  any  other  common  law  States, 
wh^re  trust  estates  can  be  created,  and  one-third,  one- 
half  or  two-thirds  of  all  of  my  movable  and  immvea- 
ble  property,  effects  and  credits,  as  the  case  may  be, 
by  the  birth  of  children,  of  my  estate  in  Louisiana, 
together  with  all  my  bank  stock  and  effects  and  credits, 
to  be  laid  out  in  the  establishment  of  a  seminary  or 
academ]r,  on  my  said  plantation  in  Sumner  county, 
State  of  Tennessee,  as  will  be  particularly  designated 
and  mentioned  in  this  will.  And  my  executors  are 
particularly  directed  to  lay  out  the  balance  of  the  reth 
enues  of  my  Louisiana  plantations,  my  Tennessee  plan- 
tations, the  dividends  of  my  bank  stock  and  interest  on 
debts  due  me,  over  and  above  the  lumual  expenditures 
which  they  have  been  heretofore  directed  to  make  in 
this  will,  from  time  to  time,  in  the  purchase  of  good, 
effective,  young  and  healthy  slaves,  to  be  placed  on  my 
said  lands  and  plantations,  as  they  may  be  wanted. 
And  in  particular,  to  place  twenty  additional  hands  on 
my  Lochlomond  plantation,  situated  in  the  parish  of 
West  Feliciana  and  State  of  Louisiana,  with  such  addi- 
tional   horses,    mules,    teams,    plows,    gearing,    &rming 
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nteneilB,  &c.,  as  may  be  found  necessaiy  to  a  Bnoceed-* 
fdl  and  proper  cultivation  of  that  plantation.  AIbo  to 
place  twenty  additional  hands  on  my  Eillamey  plantar 
tion,  adjoining  said  Lochlomond  plantation,  in  said  pa- 
rish  gS-  West  Feliciana,  with  such  additional  horses, 
mules,  teams,  plows,  gearing,  farming  utensils,  &c.,  &c., 
as  may  be  found  necessary  to  a  successM  and  proper 
cultivation  of  that  plantation.  And  abo  to  build  on 
my  lands  in  said  parish,  as  soon  as  the  same  can  con- 
veniently be  done,  with  my  own  hands,  three  addition- 
al  negro  quarters,  or  sets  or  clusters  of  houses,  in  the 
same  style  and  plan  as  those  on  my  other  plantations, 
called  Belleview,  Eillarney  and  Lochlomond;  the  afore^ 
said  quarters  to.  be  built  at  the  following  places,  to  wit: 
one  near  the  wood-yard,  fronting  on  the  Mississippi 
river,  sufficient  for  sixty  hands,  to  be  called  the  Angora 
plantation;  another  at  or  near  Foreman's  old  fields, 
fronting  also  on  the  Mississippi  river,  sufficient  for  sixty 
hands,  to  be  called  the  Loango  plantatioii ;  and  the 
other  above  Bow's  bayou,  fronting  on  the  Mississippi 
river,  sufficient  for  thirty  hands,  to  be  called  the  Par 
nola  plantation.  And  my  executors  are  Airther  directed 
to  erect  on  each  of  said  new  plantations,  suitable  gin 
houses,  mill  houses,  stables,  com  houses,  overseer'a 
houses,  out  houses,  and  other  fixtures  and  improve- 
ments, with  gins,  millstones,  gearing,  <&c.,  ^.,  in  a 
good  and  substantial  manner,  with  such  approved  gins, 
&c.,  as  may  be  considered  the  best;  the  buildings, 
&c.,  to  be  as  near  as  can  be  like  those  on  my  other 
plantations,  Belleview,  Eillarney,  Lochlomond;  and  they 
of  course  will  fiirnish  such  horses,  mules,  oxen,  teams, 
&rming  utensils,   gearing,    &c.,  &c.,  as  may  be  wanted 
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on  each  of  said  new  plantations.  And  for  the  purpose 
of  canying  my  intentions  into  foil  effect,  I  hereby  au- 
thorize my  said  executors  to  purchase  the  aforesaid  ad- 
ditional hands  or  slaves  for  my  estate,  irom  time  to 
time,  as  well  as  horses,  mules,  oxen,  personal  properfy^ 
4fec.,  for  the  use  of  said  plantations;  and  if  it  should 
become  necessary,  by  any  decision  of  the  courts  of  law, 
to  have  any  of  my  said  lands,  plantations,  slaves,  move- 
ables or  immoveables,  or  firom  any  other  cause,  sold 
again,  to  pay  judgment  creditors  and  privileged  claims, 
or  for  any  oth^  purpose,  I  hereby  expressly  authorize 
my  said  executors,  or  the  survivors  of  them,  to  pur- 
chase any  such  property  for  my  estate,  to  secure  the 
titles  or  other  interest,  if  it  should  be  deemed  advisa- 
ble for  my  interest.  I  also  authorize  my  said  executors 
to  dispose  of  and  sell  any  refractory  slaves,  or  those 
of  little  use  or  value,  (except  from  old  age,)  on  either 
of  my  plantations  in  Louisiana  or  Tennessee,  and  also, 
to  dispose  of  and  sell  any  surplus  horses,  catde,  sheep, 
hogs,  or  other  stock,  on  either  of  those  plantations,  if 
they  should  deem  the  same  advisable.  And  as  my 
said  executors,  neither  of  them  reside  in  the  State  of 
Louisiana,  and  it  will  be  very  inconvenient  for  them 
or  either  of  them,  to  give  their  personal  attention  to 
my  planting  interest  in  that  State,  I  hereby  authorize 
them  to  employ  a  general  agent^  to  superintend  the 
several  plantations  in  Louisiana,  with  a  reasonable  and 
competent  salary;  and  in  the  absence  of  the  execu- 
tors, that  he  be  charged  with  the  purchasing  and 
Aimishing  supplies  for  those  plantations,  the  shipping 
and  direction  of  the  sales  of  the  crops,    with  authority 

to  employ  and    discharge  overseers,  and  ^edianics  And 
23 


388  NASHVTLLE: 


Wm.  Franklin  et  al.  vs.  John  Annfield  et  al. 


workmen,  as  it  may  be  found  necessary,  giving,  how- 
ever, to  the  executors,  fiill  power  and  control  over  said 
agent. 

VII  Item.  After  the  aforesaid  improvements  are 
made  on  my  said  plantations  in  the  parish  of  West 
Feliciana  and  State  of  Louisiana,  it  is  my  desire  that 
my  said  executors,  or  my  said  childen,  (if  they  should 
have  become  of  age,  or  marry,  and  placed  in  possession 
of  their  shares  of  my  said  property  in  Louisiana,) 
should  pay,  or  cause  to  be  paid,  out  of  all  of  the  rev- 
enues of  tliose  plantations,  the  portions  of  my  said  chil- 
dren, and  my  trustees  hereinafter  mentioned,  each  their 
respective  pro  rata  proportions  of  the  following  legacies, 
to  wit:  1.  To  Isaac  Franklin  Purvis,  the  son  of  my 
sister  Margaret  Franklin  and  her  husband  Allen  Purvis^ 
deceased,  late  of  Sumner  county.  State  of  Tennessee,  the 
sum  of  five  thousand  dollars.  2.  To  Isaac  Franklin 
Wood,  the  son  of  my  sister  Jane  Franklin,  the  wife  of 
John  Wood,  of  the  State  of  Missouri,  the  sum  of  five 
thousand  dollars.  3.  To  Isaac  Franklin  Cantrell,  the 
son  of  my  niece,  Mary  Franklin,  the  late  wife  of  Zeb- 
ulon  Oantrell,  of  Sumner  county  aforesaid,  two  thou- 
sand dollars.  4.  To  Isaac  Franklin  Greene,  the  son 
of  James  Greene,  of  Sumner  county  aforesaid,  one  thou- 
sand dollars.  And  5.  To  my  brothers  James  and 
William  Franklin,  of  Sumner  county  aforesaid,  each  the 
sum  of  five  thousand  dollars. 

VIII  Item.  I  give  and  bequeath  all  my  property, 
real  and  personal,  of  whatever  kind  or  nature,  that  is 
situated  in  the  States  of  Tennessee  and  Mississippi,  or 
any  other  common  law  State,  where  trust  estates  can  be 
created,  together  with  my  bank  stocks   and   effects   and 
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creditB,  and  in  case  I  shonld  have  no  other  children  by 
my  said  marriage,  except  my  said  daughter  Victoria, 
then  two-thirds  of  all  my  property,  movable  and  im- 
movable, that  is  situated  in  the  State  of  Louisiana; 
but  if  there  should  be  two  children  born  of  said  mar- 
riage, then  only  an  undivided  one-half  of  all  of  my 
said  property,  movable  and  immovable,  slaves,  &c.,  that 
is  situated  in  the  said  State  of  Louisiana;  and  if  there- 
should  be  three  or  more  children  bom  of  said  marriage, 
then  I  only  give  an  undivided  one-third  part  of  all  my 
said  property,  movable  and  immovable,  slaves,  &c.,  that  is 
situated,  lying  and  being  in  said  State  of  Louisiana, 
and  also  the  rest  and  residue  of  my  estate,  wherever 
situated,  in  trust,  to  my  two  brothers,  James  and  Wil- 
Uam  Franklin,  of  Sumner  county  aforesaid,  for  the  fol- 
lowing purposes,  to  wit:  The  revenues  arising  from  said 
property,  bank  stock,  and  such  money  ftmds  or  credits 
due  me,  as  may  remain  after  the  payment  of  the  sev- 
eral devises  and  legacies,  annuities,  increase  and  amelio- 
rations of  my  said  plantations  in  Louisiana,  and  other 
purposes,  as  directed  by  this  will,  together  with  the 
revenues  arising  from  my  plantations  in  Tennessee,  and 
other  property  in  Tennessee  and  Mississippi,  and  other 
common  law  States,  together  with  the  dividends  of  my 
bank  stock  and  interest  on  money  and  debts  due  me, 
and  the  revenues-  of  the  one-third,  one-half  or  two-thirds 
of  all  my  property  situated  in  the  State  of  Louisiana, 
as  the  case  may  be,  by  the  birth  of  children  of  my 
said  marriage,  after  the  payment  of  said  several  devises 
and  legacies,  annuities  and  expenditures,  increase  and 
ameliorationB,  of  said  plantations  in  Louisiana,  &c.,  to 
he  laid  out  in  building  proper  and    suitable  edifices  on 
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my  said  Fairview  plantation  in  the  oonnty  of  Smnner 
and  8tate  of  Tennessee,  for  an  academy  or  seminary, 
the  ftirnishing  the  same  with  fixtures  and  fhmitare,  and 
the  employment  and  payment  of  siidi  teachers  and  pro- 
fes8(»r8,  male  and  female,  as  may  be  considered*  neces- 
sary by  my  said  trustees,  for  the  education,  board  and 
clothing  of  the  children  of  my  brothers  and  sisters,  and 
their  descendants,  as  well  as  my  own  diildren  and 
their  descendants,  in  the  best  and  most  sidtable  and 
proper  manner  for  American  youths,  having  a  particular 
regard  to  a  substantial  and  good  Englidii  education,  and 
such  other  higher  and  ornamental  branches  as  the  afore- 
said revenues,  &c.,  will  enable  my  said  trustees  to  ac- 
complish; and  if  tiie  revenues,  &c.,  should  be  sufficient 
therefor,  I  also  wii^  that  the  poor  children  in  said 
county  of  Sumner,  of  unexceptionable  character,  and 
such  as  my  said  trustees  may  select,  should  likewiae 
be  educated  and  supported,  duriog  the  time,  at  the 
same  seminary. 

And  after  the  death  of  my  aforesaid  brothers,  it  is 
my  will  and  desire,  that  the  aforesaid  trust  be  con- 
tinued and  pass  over  forever,  in  the  heirs  of  my  said 
brothers,  to  pass  the  estate,  and  that  the  magutraUB  of 
the  county  court  of  said  counly  of  Sumner  and  State 
of  Tennessee,  and  their  successors  in  ofiSce,  be  there- 
after the  perpetual  superirUendents  of  the  aforesaid 
seminary,  to  see  that  my  intentions  be  fblly  carried 
into  effect." 

The  widow,  from  the  death  of  the  testator,  occnpied 
and  enjoyed  the  Fairview  plantation  and  property  under 
the  will,  to  the  27th  January,  1848,  when  she  sold  her 
interest  in  this  property,  under  the  2d  it^n  of  the  wiU^ 
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ta  the  oom^ainant)  Williaan  Erankliii,  stDrnTing  traatee 
fmder  ike  8th  item  of  the  will,  at  ike  price  of  thirty 
thousand  dollars :  which  Bum  the  exectrtois  paid  to  her 
«t  the  instance  of  tilie  trustee.  The  trastee  has  had 
possession  of  this  ^Mroperty  e^er  since  tiie  purchase,  and 
has  enjoyed  the  profits  thereof.  The  widow  married  the 
d^ndant,  Jsseph  A.  &  AcUen,  on  the  8tit  May,  1849, 
and  on  the  9th  day  of  Jannary,  1850,  elected  to  take, 
under  the  Sd  kern  of  the  will,  &e  sum  of  one  hun- 
dred thousand  dollars,  instead  of  the  anniiity  of  six 
thousand  dollars  during  her  natural  life.  This  sum  of 
one  hundred  thousaad  dollars  has  been  paid  in  part 
only,  by  the  executors,  to  Mrs.  AcUen. 

In  a  suit  between  the  complainants  and  the  widow, 
end  the  heir  of  the  tei^tor,  in  the  supreme  court  <^ 
the  State  of  Louisiana,  in  whidi  the  validity  of  the  de- 
vise to  the  complainants  as  trustees,  under  the  8th  item 
•of  the  will  was  in  question,  it  was  decided  by  that 
court,  that  so  much  of  the  will,  as  undertook  to  de- 
vise real  estate  or  immovaklei^  as  designated  by  the 
law  of  Louisiana,  was  void  and  inoperative,  and  they 
construed  the  will  as  if  said  disposition  had  not  been 
made  or  written  in  it. 

The  executors  had  the  possession  of  the  Louisiana 
estates  and  revenues  from  the  death  of  the  testator  to 
Uie  21st  of  March,  1851,  when  they,  in  the  execution 
<if  an  order  made  by  the  district  Court  of  the  7th  ju- 
dicial district  in  the  State  of  Louisiana,  in  a  litigation 
then  pending  in  that  court,  delivered  to  the  defendant, 
Mrs.  Acklen,  in  her  own  right,  and  to  her  as  tuiacix, 
and  her  husband  as  co-tutor  of  the  defendant,  Emma, 
the  entire  property  of  the  testator  in   the  State  of  Lou- 
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isiana,  whether  the  same  consisted  of  movables  or  im- 
movables. The  comt  declaring  tha4;  Mrs.  Acklen  was 
entitled,  as  heir  to  her  two  deceased  daughters  to  nine- 
teen ninety-sixths,  and  Emma,  in  her  own.  right  azid  as 
heir  to  her  two  deceased  sisters,  to  seventy-seven  ninety- 
sixths  thereof. 

The  executors  have  passed  their  Louisiana  accounts, 
and  the  samie  have  been  allowed  by  the  tribunals  there, 
and  their  administration  in  that  State  has  closed  in  the 
manner  indicated. 

The  executors,  upon  a  final  settlement  with  the  coun- 
ty court  of  Sumner,  of  their  Tennessee  administration, 
&c.,  were  found  to  be  in  advance  on  the  10th  day  of 
August,  1853,  as  follows:  the  defendant,  O.  B.  Hays, 
in  the  sum  of  two  thousand  and  five  dollars  and  thir- 
teen cents,  and  the  defendant,  John  Armfield,  in  the 
sum  of  thirty-nine  thousand  and  fifty-nine  dollars  and 
forty  cents.  These  balances  are  admitted  by  complain- 
ants to  be  correct,  and  are  the  results  of  advances 
made  by  the  executors  to  the  complainants  as  trustees 
under  the  8th  item  of  the  will,  under  the  belief  that 
the  will  was  valid,  and  with  the  intention  of  both  par- 
ties, to  put  the  seminary  contemplated  by  the  wiU  into 
operation,  in  advance  of  the  time  provided  in  the  will. 
This  appears  to  have  been  the  understanding  of  Mrs. 
Acklen,  when  she  sold  her  interest  in  the  Fairview 
property;  and  all  parties  then  contemplated  that  that 
property  should  not  return  to  the  executors  on  the  mar- 
riage of  the  widow,  but  should  remain  with  the  trus- 
tees, as  it  had  done. 

The  first    and  most  prominent    question  to  be  deter- 
mined is,  as  to  the  validity  of  the  devises  and  bequests 
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made  in  the   8th  item    of  the  will,    under  Ae  confltitn- 
tion  and  laws  of  the  State  of  Tennessee. 

The  argoments  presented  on  both  sides  have  been 
marked  by  ability  and  learning,  and  it  mast  be  admit- 
ted, that  there  is  a  conflict  between  some  of  the  deci- 
sions of  the  courts  referred  to  in  the  briefs.  Such  a 
conflict,  however,  is  to  be  expected,  upon  a  question  in- 
volving State  policy  to  some  extent,  rather  than  a  mere 
right  exclusively,  especially  where  the  decisions  in  Eng- 
land are  referred  to,  as  well  as  the  decisions  of  the 
different  States  of  this  Union. 

When  wills  are  brought  before  the  courts  to  be  ex- 
ecuted, the  general  rule  is,  "that  the  intention  of  the 
testator,  to  be  collected  from  the  whole  will,  is  to  gov- 
ern, provided  it  be  not  unlawful  or  inconsistent  with 
the  rules  of  law,"   4  Kent's  Com.,   534-5. 

This  rule  is  based  upon  all  the  reasons  favoring  the 
power  to  make  wills,  and  results  from  the  intrinsic  na- 
ture  of  that  mode   of  disposition. 

The  intention  of  Isaac  Franklin,  to  be  collected  from 
his  whole  will,  in  reference  to  the  devises  and  bequests 
in  hand,  admits  of  neither  doubt  or  cavil.  Although 
he  lived  near  five  years  after  he  made  his  will,  he 
made  no  alterations  in  it.  He  evidently,  before  he 
made  his  will,  had  reflected  much,  both  as  to  the 
bounty,  and  as  to  the  machinery  he  would  put  in  play 
to  give  it  effect.  He  felt  that  he  was  able,  without  in- 
trenching upon  the  just  claims  of  his  family,  to  be- 
stow a  bounty  sufficient  to  do  much  good,  and  it  may 
be  to  perpetuate  his  name,  and  he  made  a  princely 
donation,  and  not  content  with  the  donation  and  the 
designation  of  the  beneficiaries,   he  presents,   in  the  ftiU- 
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6Bt  relief,  a  scheme  or  plan,  by  which  his  intentions  are 
to  be  carried  into  practical  effect.  We  hare  not  only 
the  donation,  beneficiaries  and  plan  given  in  the  clear- 
est forms  of  expression,  but  have  in  the  will,  an  in- 
junction, by  the  testator,  upon  his  children,  bom  and  un- 
born, to  aid  and  assist  in  carrying  into  fall  elSect,  his 
intentions  in  relation  thereto. 

It  is  the  duty  of  the  court  to  give  MI  efiect  to 
these  dearly  expressed  intentions  of  the  testator,  if  not 
unlawfiil,  or  inconsistent  with  the  rules  of  the  law,  as 
to  the  property  of  the  testator  within  its  jurisdiction. 

Several  grounds  of  objection  to  the  validity  of  the 
provisions  of  the  will  in  question  have  been  taken  in 
the  argument  presented  on  behalf  of  the  defendants, 
Mrs.  Acklen  and  Enmia  Franklin. 

It  is  urged,  that  the  provisions  under  consideration, 
can  be  sustained,  if  at  all,  only  upon  the  ground  that 
they  are  devises  to  charitable  uses.  And  of  this  opin- 
ion is  the  court.  It  is  evident  that  the  testator  did  not 
intend  a  simple  gift  to  his  own  and  his  brothers'  and 
sisters'  descendants,  or  to  the  poor  children  of  Sumner 
county.  The  benefit  given,  as  well  as  the  plan  of  the 
testator  demonstrate  this,  and  show  that  tiie  design  of 
the  testator  was  to  create  a  charity. 

It  is  urged,  that  if  testamentary  gifts  to  charitable 
uses,  can  be  supported  by  the  laws  of  this  State,  the 
attempted  gift  by  the  testator  was  invalid  on  some  or 
all  of  the  following  grounds :  That  the  gift  was  made 
to  his  seminary^  which  had  no  real  existence,  was  a 
phantom  of  his  brain,  and  therefore  incapable  of  taking; 
that  if  the  seminary  was  not  the  donee,  by  the  inten- 
tion of  the  testator,  the  descendants  of  the  testator  and 
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of  his  broiheiB  and  fiigters  were  too  oeriain  a  design*- 
tion  of  benefidarieB  to  an&orize  the  gift  to  be  denomi- 
nated a  charity,  while  the  poor  children  of  Bnmner 
conn<y  was  too  wicm'tain  a  designation  of  beneficiaries, 
to  anthorize  the  conrt  to  establish  the  charity  as  to 
them.  That  if  this  is  a  charity  at  all,  it  is  snch  a 
one  as  conld  have  been  established  by  the  chancellor  in 
England,  only  as  a  delegate  of  the  crown,  and  conld 
not  haye  been  established  by  the  chancellor  in  that 
kingdom,  under  his  extraordinary  jnrisdiction,  as  it  es- 
isted  anterior  to  the  statute  of  48  Eliz.,  ch.  4.  So 
that  a  court  of  chancery  in  Tennessee  has  no  jurisdiction. 

K  there  were  no  laws  on  the  subject  of  diaritieB,  in 
the  sense  we  are  considering  them,  doubtless  there 
would  be  opponents  to  the  passage  of  a  statute  author^ 
iring  gifts  to  charitable  uses,  on  the  ground  of  the 
abuses  to  which  every  system  of  charities  is  liable; 
abuses  consisting  partly  in  the  administration  of  th^n, 
and  in  christian  countries,  resulting  froitL  a  misapprehen- 
sion of  the  will  of  the  Creator,  as  to  what  Constituted 
meritorious  christian  conduct. 

But  it  cannot  be  disguised,  so  long  as  charity,  in 
its  popular  sense,  shall  be  a  duty,  temporary,  limited 
and  fleeting  as  it  is,  that  when  it  assames  the  form 
of  permanence  and  extensire  difiusion,  it  will  receive 
the  public  &vor.  Indeed  there  is  no  civilized  country, 
perhaps,  where  the  State  has  not  availed  itself,  in  some 
form,  of  the  aid  of  the  donations  of  the  benevolent,  in 
the  exercise  of  the  proper  charities  of  the  government, 
and  has  throu^  its  executive  or  judiciary,  taken  charge 
of  their  administration.  These  considerations,  however, 
as  well  as   the   condition   of   the  country,    on    the  one 
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hand,  and  the  danger  of  placing  large  amonnte  of  pro- 
perty out  of  general  commerce,  on  the  other,  are  pro- 
perly matters  for  legislative  deliberation,  and  not  for  ju- 
dicial decision.  It  is  the  business  of  the  judiciary  to 
ascertain  and  declare  what  is  the  law  of  the  land  in 
a  case  submitted,  and  not  to  make  a  new  law,  or  re- 
peal an  old  one. 

In  adopting  in  this  State  many  of  the  laws  of  Eng- 
land, have  we  adopted  the  doctrines  of  the  chancery 
court  of  that  country,  in  respect  to  charities?  and  to 
what  extent? 

Portions  of  the  doctrines  of  the  chancery  court  in 
England,  on  the  subject  of  charities,  have  been  adopt- 
ed in  this  country,  and  in  this  State.  The  cases  are 
so  well  considered  and  so  numerous,  that  no  court,  re- 
garding precedents,  can  doubt  that  gifts  to  charitable 
uses  may  be  sustained.  Vidal  vs.  Oirard^  2  Howard, 
56-127.  15  Howard  Rep.,  367.  14  Pickering,  240.  7 
Vermont  Rep.,  241.  12  Oonn.,  113.  7  Paige  Ch.  Rep., 
241.  1  Hawks,  96.  2  Iredell  Ch.  Rep.,  9  and  210. 
9  Porter's  Rep.,  527.  Dickson  vs.  Montgomery^  1 
Swan,   348. 

The  cases  cited,  (and  many  more  ^  cases  in  this  coun- 
tiy,  might  be  added  to  the  list)  show  that  the  sustain- 
ing of  gifts  to  charitable  uses  by  our  courts  of  equity, 
is  placed  upon  too  firm  a  basis  to  be  changed  but  by 
the  interposition  of  the  legislature.  Upon  the  jurisdic- 
tion of  the  courts  of  chancery  in  this  State,  the  cases 
of  Green  vs.  Allen^  5  Humph.  Oakley  vs.  Long^  10 
Humph.,  254,  and  Dickson  vs.  Montgomery^  1  Swan, 
361,  have  affirmatively  settled,  that  such  jurisdiction  ex- 
ists in  the  chancery  court  in  this  State,  in  cases  where 
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the  charity  is  created  in  fetyor  of  a  ^^  person  havio^ 
sufficient  capacity  to  take  as  devisee  or  donee,  or  if  it 
be  not  to  such  person,  where  it  is  definite  in  its  ob- 
ject, lawftQ  in  its  creation,  and  to  be  executed  by 
trustees." 

This  court  is  not  disposed  to  disturb  the  decisions 
just  referred  to,  and  deems  it  unnecessary  to  trace  the 
steps  by  which  the  court,  in  those  cases,  arrived  at  the 
conclusions  to  which  it  came. 

As  to  the  devise  under  consideration  being  a  char- 
ity, it  is  insisted  that  as  the  statute  of  43  Eliz.  ch.  4, 
is  not  in  force  here,  it  cannot  be  looked  to,  to  ascer- 
tain what  a  charity  is.  This  objection  is  answered  in 
the  opinion  of  Greene,  J.,  in  the  case  of  Dickson  vs. 
Jfontgomery.  But  this  court  by  no  means  desires  to 
be  understood  as  intending  to  say,  that  donations  to 
promote  education  in  this  country,  are  charities,  be- 
cause the  statute  of  Elizabeth,  referred  to,  enumerates 
as  general  charitable  uses,  gifts  for  the  maintenance  of 
schools  of  learning,  free  schools  and  scholars  of  univer- 
sities, and  for  the  education  and  preferment  of  orphans. 
Charity  is  defined  to  be  a  general  public  use.  Ambler, 
651.  No  use  or  purpose  is  more  general,  public  or 
important  in  a  republic,  than  education;  and  no  subject, 
in  these  States,  has  been  looked  upon  with  more  favor 
by  the  legislatures  and  courts. 

It  is  the  opinion  of  this  court,  that  the  mainten- 
ance of  universities,  colleges,  academies  and  common 
schools,  and  other  lawM  educational  institutions,  is  a 
charitable  use,  without  reference  to  the  wealth  or  pov- 
erty of  those  who  may  take  benefit  therefrom;  and  that 
gifbs  for  such  maintenance  will  be  sustained,  if  good  in 
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other  respects.  Shelfofd  on  Mortmftiii)  68.  A  devise 
to  JesxLS  college,  Oxford,  and  to  their  snooessors  to  find 
a  fellow  there,  which  should  be  of  the  testator's  blood 
and  alliance,  was  held  to  be  a  charitable  nse.  Shel- 
ford,  70. 

The  institution  of  a  school  for  the  education  of  the 
sons  of  gentlemen,  is  not,  in  popular  language,  a  char- 
ity, but  in  the  view  of  the  statute,  48  Eliz.,  ch.  4,  all 
schools  for  learning  are  so  to  be  considered.  Attorney 
General  vs.  Etxrl  of   Lonsdale^    1  Sim.    Rep.,  109. 

Upon  the  point  that  this  was  a  gift  to  an  ideal 
being,  the  academy  or  seminary  which  had  no  existence, 
it  is  manifest  that  the  design  of  the  testator  was  not  to 
make  the  institution  his  devisee  or  donee;  the  institu- 
tion was  one  of  the  means  by  which  his  gift  for  the 
advancement  of  learning,  is  to  be  carried  into  effect. 

By  the  will,  the  testator  appoints  his  brothers,  James 
Franklin  and  William  Franklin,  trustees  for  the  charity, 
and  prescribes  their  duties.  It  is  scarcely  necessary  to 
say,  that  these  persons  are  capable  of  taking  as  de- 
visees in  the  language  of  Judge  Turley.  The  will  pro- 
ceeds in  these  words:  ^'And  after  the  death  of  my 
aforesaid  brothers,  it  is  my  will  and  desire,  that  the 
aforesaid  trusts  be  continued  and  pass  over  forever  in 
the  heirs  of  my  said  brothers,  to  pass  the  estate,  and 
that  the  magistrates  of  the  county  court  oi  said  county 
of  Sumner,  and  State  of  Tennessee,  and  their  successors 
in  office,  be  hereafter  perpetual  superintendents  of  the 
aforesaid  seminary,  to  see  that  my  intentions  be  folly 
carried  into  effect.'' 

The  intention  of  the  testator,  in  the  portion  of  his 
will  just  recited,  is    obvious.      Upon    the    death  of   his 
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brothers,  the  charity  is  not  to  cease,  but  the  naked  legal 
title  of  the  property  of  the  charity  is  to  remain  in  the 
heirs  of  the  brothers  forev^,  and  also  npon  their  death, 
the  body  of  the  justices,  and  their  successors,  are  sub- 
stitnted  into  the  plaoe  of  the  brothers,  with  the  powers 
and  rights  of  the  brothers,  except  that  they  are  not 
clothed  with  the  legal  tide.  It  cannot  be  controverted, 
that  the  legal  title  is  well  disposed  of  during  the  pe- 
riod of  the  charity,  if  an  unlawful  perpetuity  is  not 
created,  and  that  the  magistrates  of  Sumner  county,  as 
well  as  the  two  brothers  of  the  testator,  are  capable  of 
executing  the  i>owers,  and  performing  tiie  duties  im- 
posed on  them  in  the  will. 

Objections  are  taken,  in  argument,  to  the  beneficia- 
ries  of  the  charity. 

We  will  first  notice  those  benefidaries,  designated  as 
the  jpoor  children  of  Sumner  county.  It  is  contended, 
that  this  designation  of  beneficiaries  would  be  indefinite 
and  uncertain,  and  would  not  constitute  a  good  charity, 
but  for  the  appointment  of  trustees.  Sut  the  appoint* 
ment  of  the  trustees,  with  the  powers  conferred  on  tiiem 
in  the  will,  removes  the  objection  under  examination. 

The  other  beneficiaries  are  brought  to  our  notice  by 
the  provision  of  the  will,  which  directs  that  tiie  dona- 
tion is  '^  to  be  laid  out  in  building  proper  and  suita- 
ble edifices,  on  my  said  Fairview  plantation,  in  the 
county  of  Sumner  and  State  of  Tennessee,  for  an  aca- 
demy or  seminary,  the  famishing  of  the  same  with  fix- 
tures and  fiirniture,  and  the  employment  and  payment 
of  such  teachers  and  professors,  male  and  female,  as 
may  be  considered  necessary  by  my  said  trustees,  for 
the  edtukition^  hoard  and   dothing    of  the   children  of 
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my  brothers  and  siBtera,  and  their  descendants^  as  well 
as  my  own  children  and  their  descendants,  in  the  best 
and  most  suitable  and  proper  manner,  for  American 
youths,  having  a  particular  regard  to  a  substantial  and 
good  English  education,  and  such  other  higher  and  or- 
namental branches,  as  the  aforesaid  revenues,  &c.,  will 
enable  my  said  trustees  to  accomplish." 

Much  criticism  has  been  expended '  on  the  clause  of 
the  will  just  recited.  In  the  first  place,  the  motives  of 
the  testator  have  been  attacked — ^it  is  said  that  the 
ground-work  of  his  donation  was  to  perpetuate  his 
name,  and  to  build  up  an  aristocracy  in  his  fiimily. 
A  fair  reading  of  the  paper  wiU  justify  no  such  con- 
clusions. 

The  association  of  the  testator's  name  with  the  do- 
nation, is  not  a  weak  vanity,  nor  is  it  inconsistent  with 
modesty,  in  the  manner  in  which  it  is  done,  and  no 
one  can  suppose  that  the  education  of  a  class  of  per- 
sons, during  the  time  of  their  pupilage,  "in  the  best 
and  most  stdtable  and  proper  manner  for  American 
youths,"  has  any  tendency  to  make  an  aristocracy  of 
the  class,  or  that  such  an  education  is  not  favored  by 
the  laws  and  policy  of  this  State. 

The  testator's  main  object  was  to  provide  for  a  good 
and  substantial  English  education  for  his  beneficiaries: 
he  supposed  however,  that  there  were  higher  and  more 
ornamental  branches  of  learning,  than  a  good  and  sub- 
stantial English  education,  and  made  these  branches  a 
secondary  object  of  the  donation. 

These  provisions  of  the  will  mark  the  good  sense 
and  the  sincerity  of  the  testator,  and  interpose  no  ob- 
stacle to  the  validity  of  the  gift. 
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The  board  and  dotbing  of  the  beneficiarieB  during 
the  term  of  their  pupilage  in  the  seminary,  is  made  a 
matter  of  objection.  It  is  Bcarcely  necesBary  to  say, 
that  the  board  and  clothing  of  a  pupil  at  school,  is  a 
part  of  the  proper  expenses  of  an  education,  and  as 
much  BO  as  tuition  fees,  or  other  expenses,  and  may 
well  be  provided  for  in  a  devise  of  the  description  un- 
der consideration. 

It  is  urged,  that  the  provision  made  in  the  clause 
under  consideration,  is  a  simple  gift  to  the  children  of 
testator's  brothers  and  sisters,  and .  their  descendants,  as 
well  as  his  own  children  and  their  descendants,  and  is 
not  a  charity,  for  the  reason  that  there  is  no  uncertain- 
ty as  to  the  persons  who  should  take  benefit  under  it. 

It  certainly  has  been  said,  that  ^^uncertainty  of  in- 
dividual object  is  a  characteristic  of  charity,"  and  it 
has  been  said  that  this  ^^uncertainty  is  indispensible  to 
all  charities,"  and  '^if  any  one  has  a  right  to  claim  by 
law,  it  ceases  to  be  a  charity." 

It  is  true  that  uncertainty  of  individual  object  is 
generally  characteristic  of  charity,  and  that  if  the  ben- 
eficiary has  a  right  to  claim  by  law,  it  ceases  to  be  a 
charity. 

The  question  on  any  devise  of  th&  kind  is,  whether 
the  donation  is  a  simple  gift,  or  a  gift  to  charitable 
uses?  And  to  dispose  of  this  question,  we  have  to 
look  to  the  intention  of  the  testator,  his  object  and 
plan  to  efiect  it,  the  beneficiaries,  the  donation  and  its 
administration,  and  the  interest  or  benefit  the  benefi- 
ciaries take.  If  we  gather,  that  it  is  a  simple  gift,  or 
one  that  the  beneficiaries  may  assert  at  law,  it  is  not 
a  charity. 
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In  looking  to  the  will  of  Isaac  Franklin,  it  is  man- 
ifest that  hifl  intention  was  to  create  a  charity  for  the 
advancement  of  education — ^in  all  time  to  come.  This  is 
shown  by  the  amount  of  the  donation,  and  the  mode  of 
its  administration  by  the  trustees,  as  well  as  the  dis- 
cretionaiy  powers  vested  in  the  trustees,  as  to  the  em- 
ployment of  the  property  and  its  investments,  the  em- 
ployment of  teachers,  the  admission  of  pupils,  and  the 
mode  of  teaching,  &c.  No  interest  in  the  property,  or 
control  over  it,  or  over  any  part  of  the  machinery  of 
the  charity,  is  given  to  the  beneficiaries,  singly  or  in 
the  mass.  The  beneficiaries  are  youths,  or  persons, 
when  they  take  benefit  under  the  will,  who  are  in  pu- 
pilage, subject,  to  some  extent,  to  the  powers  of  the 
trustees,  among  which  is  the  right  to  select  the  chil- 
dren or  descendants,  who  should  be  educated,  in  case 
they  should  become  too  numerous  to  be  all  educated; 
a  right  which,  at  once,  makes  the  beneficiaries  uncertain 
within  the  authorities  cited,  if  such  uncertainty  is  indis- 
pensible.  This  uncertainty  of  individual  object  is  also 
effected  by  the  fisu^ts,  that  the  benefit  is  unassignable, 
and  can  be  taken  by  such  of  the  children  and  descend- 
ants of  the  description  given,  as  shall  be  selected  by  the 
trustees,  in  a  fair  execution  of  the  will,  and  shall  per- 
sonally attend  the  seminary,  and  submit  to  its  legitimate 
rules.  The  beneficiaries  are  subject  to  perpetual  fluctu- 
ation, and  are,  in  this  sense,  uncertain.  In  a  legal 
sense,  this  devise  is  made  to  education,  and  the  devise 
is  made  good  by  the  designation  of  the  class  to  be 
educated,  and  the  powers  given  to  the  trustees. 

It  is  said  that  a  motive  of  the  testator,  personal  to 
the  beneficiary,  would   vitiate  a  donation   to   a  charita- 
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ble  use.  Thb  mwsk  be  taken  ynUi  much  allowvnoa 
It  is  certainly  nntnie  as  to  the  motiyee  pcisonal  to 
dasses,  as  shown  by  the  cases  of  JIfurdaak  xb.  MoDon- 
cugh^  and   Vidal  vs.   Qi/rwd. 

If  a  devise,  by  a  testator,  for  the  edncation  of  the 
children,  or  the  orphans,  or  poor  bom  in  his  native 
city,  should  be  good,  as  a  charily,  we  cannot  see  why 
a  devise,  for  tiie  edncation  of  the  children  bom  of  oer^ 
tain  designated  ancestors,  shonld  not  b#  good  as  a 
charity.  Viewed  philosophically,  the  uncertainty  ia  the 
same. 

In  the  opinion  of  the  court,  the  devises  and  be^ 
quests  of  Isaac  Franklin,  to  his  brodiers^  William  and 
James,  as  trustees,  are  good,  and  should  be  sustaiiied 
as  a  charity,  unless  avoided  by  the  constitution  of  Ten- 
nessee, prohibiting  perpetuities. 

Artide  1,  Section  22,  declares  that  perpetuities  and 
monopolies  are  contrary  to  the  genius  of  a  free  State, 
and  shall  not  be  allowed. 

This  of  course  is  the  paramount  law  of  the  land. 

But  what  is  the  perpetuity  that  is  not  to  ^be  allowedl 

The  Constitution  neith^  defines,  nor  describai  ail4 
but  assumes  that  what  it  is,  is  known.  Weqsqp  deft^ 
then,  to  enquire  into  the  oommos'^ftawi  td^sjkxpnpeiiL  un- 
derstanding of  the  term.  'JAlhd<'>h1er6^iWe'ia#0ii€#ol]^ 
rious  definitions,  desolH^ll^i^'lEiidld  tqweSQAtaldoniKXlfrDft 
perpetdii^^cf^^lf^  i[^^%id6ui>^ks<Ms«^vceiH^'<^^ 
A^'fe^f^'^eitii^nrff^Mr^^diailMd  ^  x^«Aeadotlib) 

^Bt^dUd'Wc^nP^'tiiflB^lMIll^  ^mp^M^ifbAMs^m^'i}^ 
29x 
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perty  would  be  perpetuities,  because  the  titles  pass  for- 
ever from  the  grantors,  and  the  yield  of  the  sales  is 
a  perpetual  fond,  if  it  may  be  so  called,  in  the  hands 
of  the  grantors  or  those  claiming  under  them,  to  be 
used  or  abused.      These  are  not   unlawfol  perpetuities. 

Again:  It  has  been  said,  that  property  held  by  cor- 
porations with  the  right  of  perpetual  succession  in 
mortmain,  is  a  perpetuity,  as  well  as  property  held  by 
corporations  ts  trustees  for  charitable  uses.  It  must  be 
noted,  however,  that  when  this  is  said,  it  is  generally 
meant,  that  when  property  is  so  held,  it  is  practically 
inalienable,  though  not  really  so,  if  the  corporation  or 
trustees  were  inclined  to  sell,  or  if  the  proper  tribunals 
were  appealed  to,  to  effect  the  sale. 

It  is  true' that  the  reason  of  the  rule  against  perpe- 
tuities and  the  reason  of  the  policy  of  the  law,  in  this 
bountry,  to  destroy  the  entailment  of  estates  and  to  pre- ' 
Tent  property  from  falling  into  dead  or  unserviceable 
hands,  is  the  same,  viz:  ''To  prevent  property  from 
being  withdrawn  from  commerce  and  rendered  inaliena- 
ble." Property  may  be  held  by  a  man  himself  and 
his  heirs  forever,  without  making  the  slightest  approach 
to  a  perpetuity. 

A  perpetuity  is  defined  (Lewis  ou  the  Laws  of  Pe^ 
petuities,  164)  to  be — ''a  foture  limitation,  whether  ex- 
ecutory or  by  way  of  remainder,  and  of  real  or  per- 
aanal  property,  which  is  not  to  vest  until  after  the  ex- 
piration of,  oi*  will  not  necessarily  vest  within  the  pe- 
riod fixed  and  prescribed  by  law  for  the  creation  of  Al- 
laire interests,  and  which  is  not  de&tanictible  by  the  per- 
sons for  the  time  entitled  to  the  prop^fty,  subject  to  the 
iokiirei  limitation,  except  with  the  conourr^ce  of  tiie  in- 


DEOEMBEB  TEEM,  1864.  S6&^ 

Wm.  Frmklin  et  al.  V9.  John  ArmfieM  ei  al, 

■      ■     " I.         I      I..    — I      ly  I.I         .  I.I. 

dividual  interested  under  that  limitation."  This  de&ii« 
tion  is  doubtlees  correct,  and  shows  what  is  an  unlaw- 
ftd  perpetuity. 

It  is  manifest  that  no  settlement  of  property,  not 
made  inalienable  by  the  terms  of  the  limitation  is  a  per- 
petuity, however  likely  it  may  be,  that  it  will  never 
be  abused.  « 

It  is  of  the  essence  of  a  perpetuity — ^that  the  proper- 
ty is  incapable,  beyond  the  period  prescribed  by  lawy 
of  being  sold  freed  from  all  limitations  and  trusts — ^by 
the  use  of  all  the  means  known  to  the  law  for  effect- 
ing sales. 

K  the  charity  created  by  Isaac  Franklin  shall  be  es- 
tablished, will  the  property  given  by  him  be  in  thifr 
condition  ? 

There  are  no  expressions  in  the  will  that. render  the 
property  inalienable.  See  8  T^m  B.,  61.  And  unksa 
the  trust  itself  implies  that  the  property  should  be  in- 
alienable, it  is  alienable.  It  is  conceded  that  an  im- 
provident or  prejudicial  alienation  by  the  trustees,  would 
be  a  breach  of  trust,  for  which  the  trustees  would  be 
held  responsible,  and  in  some  instances  the  purchaser 
would  be  made  trustee  in  invitum. 

The  trustees  of  a  charity  may  sell  the  property  in 
the  proper  and  bona  fide  execution  of  the  trust — and  the 
court  of  obaneery  may  decree  the  sale.  Attorney 
General  vs.  Warren^  2  Swanston's  E.,  291.  Griffin  vs. 
Graham^  1  Hawks'  R,  96.  7  Paige's  R.,  82-8.  Hill 
on  Trustees,  463,  and  authorities  cited.  Shelford  on 
Mortmain,  677,  ei  eeqr.^  and  authc^ities  dted. 

At  common  law,  charitable  uses  are  exempted  from 
the  mles    against   perpetuities.  •   Lewis   on    Perpetuities, 
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663,  et.  seqr.  Attorney  Oeneral  vs.  Hungerfard^  2 
Ckrk  and  Finn.  867,  874.  Cited  in  2  Kent's  Com.,  288, 
note.  Griffin  vs,  Qraham^  1  Hawks'  R,  120.  This 
point  again  came  before  the  snpreme  court  of  North 
Carolina  in  1842,  in  the  case  of  The  StcUe  ys.  Oirard^ 
2  Iredell's  Eq.  B.,  210.  Judge  Gaston  deUrering  the 
opinion  of  the  court,  says:  "The  objection  that  the  de- 
clared trust  would  establish  a  perpetuity,  and  is  there- 
ibre  forbidden  by  the  Constitution  of  North  Carolina,  is 
untenable — ^fhe  perpetuities  thereby  contemplated  are  es- 
tates settled  for  priTate  uses,  bo  as  to  be  inalienable. 
This  is  a  public  charity." 

The  deyise  in  that  case  was  to  the  poor  of  Beaufort 
county,  upon  the  condition  that  the  lands  should  never 
be  sold,  but  leased  not   exceeding  seven  years,  &c. 

The  court  is,  therefore,  of  opinion  that  the  devises 
and  bequests  of  the  testator  to  his  brothers,  are  valid. 

Upon  the  balances  due  to  the  executors  of  Isaac 
Franklin  upon  their  Tennessee  administration,  as  shown 
in  the  record,  there  can  be  but  little  difficulty.  It  ap- 
pears that  the  entire  Louisiana  estates  have  been  taken 
from  their  hands,  and  that  their  accounts,  as  executors, 
have  been  passed  and  allowed  by  the  oomts  in  that 
State.  It  does  not  appear  that  there  is  any  balance  in 
their  hands  derived  under  the  administration  in  Louisi- 
ana. If  the  amounts  admitted  to  be  due  to  the  execu- 
tors had  arisen  from  an  ordinaiy  execution  of  the  will, 
after  the  deliveiy  of  the  Tennessee  assets  to  the  trus- 
tee as  legatee,  it  would  be  but  a  common  exercise  of 
the  jurisdiction  of  a  court  of  chancery  to  compel  the 
trustee  as  legatee  to  refund  a  sufficiency  of  the  assets 
to  di8charge  the  demand.     The  record,  however,  shows, 
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tiiat  the  bAlances  due  the  etect&torB  result  prindpalljr  or 
i»itirely  firom  adyanoes  taiade  by  the  executor  to  the 
trustees,  in  the  payment  of  the  porchase  money,  for  the 
interest  of  Mrs^  Franklin  dnring  her  widowhood,  in  the 
JWiView  proporty^  This  wonld  constitute  a  debt  from 
the  trostees  to  the  executors,  and  the  executors  have  an 
equity  to  recover  it.  This  equity  is  made  stronger  by 
the  consideration,  that  at  the  time  these  advances  were 
made,  the  executors  relied  upon,  and  had  good  reason 
to  rely  upon  the  Louisiana  revenues  for  their  reimburse- 
ment. The  dejHrivation  of  these  sources  of  reimburse 
lament,  without  their  consent  or  negligence,  itself  furnishes 
a  ground  of  equity  to  the  executors  to  recover  these 
demands  against  the  trustees.  It  is  the  opinion  of -the 
court  that  the  trustees  ought,  in  equity,  out  of  the  trust 
property  in  their  hands,  to  pay  to  the  executors,  ^e 
sums  of  money  due  to  them  respectively. 

As  to  the  mode  by  which  Mrs.  Acklen  shall  be  paid 
the  balance  of  the  one  hundred  thousand  dollars,  owing 
to  her  by  reason  of  her  election  of  it,  after  her  mar- 
riage with  Ool.  Acklen  in  lieu  of  the  annuity,  under 
the  wUl  of  Isaac  Franklin,  there  is  some  difficulty.  The 
arguments  ci  counsel  have  been  mainly  directed  to  the 
other  points  in  the  cause,  and  but  faint  views  if  any 
have  been  presented  to  the  court  on  this  branch  of  it. 

The  difficulties  suggested  would  probably  disappc^ 
upon  a  clearer  view  of  the  laws  of  Louisiana,  b^  the 
writer  of  this  opinion.  It  is  certainly  a  general  jple, 
that  a  will,  valid  in  the  country  of  the  testator's  domi« 
cil,  passes  his  personal  estate,  wherever  located.  Story 
on  the  Conflict  of  Laws,  464,  466,  467,  46&.  Louisiana 
Oode,  Art.  1589. 
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It  is  therefore  concluded,  that  bo  much  of  Isaac 
Franklin's  movable  property  located  in  the  State  of 
Louisiana  at  his  death,  as  was  bequeathed  to  the  chari- 
table use,  created  by  the  will,  passes  by  the  bequest. 

It  has  been  decided  by  the  supreme  court  of  Lou- 
isiana, that  the  devises  in  the  will  of  immovable  pro- 
perty, situate  in  that  State,  to  the  charitable  use,  are 
void,  and  that  the  will  shall  be  construed  as  if  such 
devises  and  bequests  had  not  been  written  in  the  will. 
This  decision  by  no  means  impairs  any  of  the  other 
gifts  or  charges  made  in  the  will,  upon  the  testator's 
immovable  property  situated  in  the  State  of  Louisiana, 
which  the  testator  was  competent  to  make  by  the  laws 
of  that  State. 

It  appears,  Louisiana  Code,  Articles  1480,  1481, 
1482,  that  Isaac  Franklin  at  his  death,  by  his  will 
could  only  dispose  of  one-third  of  his  property  in  Lou- 
isiana. His  children,  as  forced  heirs,  took  two-thirds 
as  their  legitime. 

Any  disposal  of  property  whether  inter  vivos  or 
cavsa  mortis^  exceeding  the  quantum  of  which  the  per- 
son may  legally  dispose,  to  the  prejudice  of  the  forced 
heirs  is  not  null,  but  only  reducible  to  that  quantum. 
Code,  Article  1489. 

If  the  disposition  made  by  donation  ocmaa  mortis^ 
be  of  an  umfruct  or  of  an  annuity,  the  value  of  which 
exceeds  the  disposable  portion,  the  forced  heirs  have  the 
option,  either  to  execute  the  disposition  or  to  abandon 
to  the  donee  the  ownership  of  such  portion  of  the 
estate,   as  the  donor  had  a  right  to  dispose  of. 

In  Louisiana,  the  heir,  as  soon  as  the  succession 
shall  be  opened,  has  the  right  to  renounce  or  accept  it. 
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Die  acceptance  may  be  express  or  tadt,  and  the  effect 
of  the  acceptance  if  nnconditional,  is  to  bind  the  heir 
personally  to  pay  the  debts  of  the  snccession.  Oode, 
Arts.  1006,   1049,  1379. 

The  same  rule  applies  with  some  qualifications  as  to 
the  payment  of  legacies.  Code,  Art.  1618  et  seq.,  and 
see  Article  1623.  K  the  testamentary  executor  has  not 
the  seisin  of  the  estate,  or  his  functions  haye  expired, 
Ae  legatees  most  apply  to  the  heirs  for  the  payment 
of  the  legacies. 

It  appears  that  tiie  heirs  of  Isaac  Franklin  have  pos- 
session or  seisin  of  the  entire  succession  including  the 
disposable  portion,  as  well  the  legitime  and  movable  as 
immovable  property,  and  that  the  testamentary  execu- 
tors have  no  seisin  of  the  succession,  and  that  their 
functions  have  expired.  It  is  concluded  that  the  de- 
fendants, Hx^.  Aclden  and  Emma  Franklin,  are  bound 
lor  the  payment  of  all  valid  and  unpaid  charges  on  the 
Louisiana  property  under  said  will. 

The  court  is  of  opinion  that  the  equities  of  the  par- 
ties to  this  suit  ought  to  be  adjusted,  and  that  this 
court  has  jurisdiction  to  make  such  adjustment  in  this 
cause. 

In  order  to  enable  the  court  to  adjust  these  equities 
intelligently,  proper  enquiries  and  accounts  will  be  made 
and  taken,  and  reported  upon,  reserving  all  questions 
of  law  arising. 

A  decree  wiU  be  entered  in  conformity  with  this 
opinion. 
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W.  Ohaffin  et  al.  vs.  E.  Ceutohkr. 

1.  KoTiGi.  0/  motion  against  delinquent  officer.  The  ennple  pnrpose 
of  ft  notice  of  a  motioii  against  an  officer,  is  to  afford  him  an  oppor- 
tnnitj  to  appear  and  make  his  defence.  If  he  appear  at  the  time  of 
the  motion  and  make  no  exception  to  the  notice,  he  must  be  held  to 
have  waired  any  Itregolarity  therein. 

ft.  TraiDiR.  JSffetit  of,  upon  a  motion  againH  delinfwnt  officer.  In  a 
proceeding  by  motion  against  an  officer  for  fiiilnre  to  retom  an  execu- 
tion, a  tender  by  him  of  the  amount  thereof  after  notice  and  before 
Judgment,  ia  no  groimd  of  defence  against  the  motian.  The  fiulore  to 
return  the  execution  according  to  law  fixes  the  liability  of  the  officer, 
which  cannot  be  discharged  by  a  tender. 


FROM    LAWSENCB. 


l^iis  was  a  motion  against  the  sheriff  of  Lawrence 
and  his  official  sureties  for  idling  to  retom  an  execa- 
tion.  The  proceeding  was  instituted  before  a  justice  of 
the  peace,  who  gaye  judgment  for  the  plaintiff,  and  the 
defendants  brought  the  case  by  appeal  into  the  circuit 
court,  before  judge  "Walker,  where  tiiere  was  also  judg- 
ment for  the  plaintiff,  from  which  the  defendants  ap- 
pealed in  error  to  this  court. 

TTixoK,  for  the  plaintiffs  in  error. 

BosE,  for  the  defendant  in  error. 

By  thb  Ooubt: 

The  first  error  relied  on  is,  that    the   judgment   on 
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motion,  before  the  justice,  was  made  and  rendered  on 
a  day  different  fiom  that  stated  in  the  notice.  It  seems 
that  the  motion  was  made  on  the  5th  of  April,  1864, 
and  the  day  fixed  in  the  notice,  as  copied  into  tirt 
transcript,  was  the  26th  day  of  April.  To  this  olDgec- 
tion  there  are  several  answers. 

1.  We  must  take  it  that  the  supposed  variance  is 
a  mere  clerical  error  in  copying  the  notice:  because 
the  judgment  of  the  circuit  court  recites  that  the  notice 
was,  that  the  motion  would  be  made  on  the  6tii  day 
of  the  month;  and  that  this  is  true,  is  placed  beyond 
reasonable  doubt,  from  the  &ct,  that  no  such  objec- 
tion   seems  to  have  ever  before  been  taken. 

But  if  the  fact  wore  as  assumed,  it  would,  under 
tiie  cireumstances,  constitute  no  groumd  oi  tevtsrsal: 
because  the  object  of  notice  being  merely  to  aJBTord  the 
officer  opportunity  of  appearing  and  making  his  defence, 
if  he  appear  in  fisict  and  take  no  exception,  he  must  be 
held  to  have  waived  it:    such  is  the  present  case. 

2.  The  tCThder  of  the  amount  due  on  the  execution 
after  notice,  but  before  ju^jment,  is  no  ground  of  de- 
fence against  the  motion.  The  failure  to  return  within 
the  time  prescribed  by  law,  fixes  the  liability  of  the 
officer,  which  cannot  be  discharged  by  a  tender.  The 
tender  in  the  present  case,  according  to  the  proof  in 
this  record,  would  not  have  been  sufficient,  in  a  com- 
mon law  action,  even  to  have  stopped  the  payment  of 
interest.  » 

There  is,  therefore,  no  error  in  the  judgment,  and 
it  will  be  affirmed. 
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1.  YiKDOR  AKD  Purchases.  Lim  of  Execution.  Chancery,  The  pur- 
chaser of  BlavQS  from  a  yendor  against  whom  there  was  an  unsatisfied 
Judgment  at  the  time  in  the  circuit  court  of  the  county  where  said 
sale  and  deliyery  was  made,  has  no  relief  in  equity  against  the  lien  of 
the  execution  upon  said  judgment — although  such  purchase  was  made 
before  the  issuance  of  the  execution  upon  the  same, — for  a  yaluable 
consideration,  and  with  no  knowledge  of  the  existence  of  said  lien. 
The  lien  in  such  case,  relates  back  to  the  test  of  the  execution,  and 
a  demurrer  to  a  bill  filed  by  the  purchaser  for  perpetual  injunction  of 
the  sale  under  said  execution  was  properly  sustained. 

ft.  Condition.  Of  injunction  Ixmd^  when  taved.  Property  replevied^  lott 
by  inevitable  ctuuaity.  Where  the  law  imposes  a  duty  upon  a  party, 
and  he  is  disabled  to  perform  it  by  the  act  of  Ood,  the  performance 
IS  excused.  Thus,  a  complainant  in  a  bill  in  equity,  filed  to  obtain  a 
perpetual  injunction  of  the  sale  of  certain  slaves  daimed  by  him  and 
levied  upon  as  the  property  of  another,  entered  into  bond  with  condi- 
tions, **to  prosecute  said  injunction  with  effect  or -pay  all  damages  de- 
fendant might  sustain  by  reason  of  a  wrongful  issuance  of  said  writ — 
also  to  have  said  slaves  forthcoming  to  abide  the  future  decrees  of  said 
court,"  &C.  Upon  the  execution  of  which  the  slaves  were  delivered  to 
him,  but  before  any  final  action  upon  said  bill  the  slaves  died  of  chol- 
era, without  fkult  of  his.  In  such  case  the  sUves  were  in  euttodia 
legitf  the  •  complainant,  in  legal  oontemplatiop,  a  receiver,  and  upon  a 
dismissal  of  the  bill  upon  a  demurrer  thereto,  and  the  issuance  and  ser- 
vice of  a  scire  facias  upon  him,  to  show  cause  why  said  shves  should 
not  be  delivered  up,  or  a  decree  be  had  against  him  for  the  penalty  of 
said  bond,  the  death  of  said  slaves  in  the  manner  aforesaid  is  a  suffi- 
cient plea  m  bar  of  said  scire  facias.  The  condition  of  said  bond  is 
saved  by  the  verification  of  said  plea,  and  in  no  Ibrm  of  prooeeding 
can  the  oomplamant  or  his  surety  be  held  liable  for  the  penalty  i 
the  bond  or  the  value  of  the  slaves. 

8.  QuxBB.  Whether,  in  such  case,  an  action  might  not  be  maintained 
upon  the  bond  for  the  wrongftil  iasuanoe  of  the  iqjunotion  upon  a  ground 
irrespective  altogether  of  the  loss  of  the  slaves ! 


FROM  DAVIDSON. 


This  was  a  bill  filed  in    chancery,  at    Nashville,  to 
enjoin   the  sale  of  two  slaves  claimed  by  the  complain- 


DEOEMBEB  TEItM,  1854.  868 

B,  F.  Hoeely  vs.  Levi  Baker  et  ai. 

ant  as  his  property.  On  the  20th  of  January,  1850, 
one  E.  S.  Payne,  who  sued  for  the  use  of  Levi  Baker, 
recovered  a  judgment  in  the  circuit  court  of  Davidson 
county,  for  the  sum  of  $2,345,  against  Daniel  Maguire, 
principal,  and  William  B.  and  William  O.  Oummings, 
securities,  one  of  whom  was  the  fether-in-law  and  the 
other  the  brother-in-law  of  Maguire.  At  the  date  of 
this  judgment,  Maguire  was  the  owner  of  13  acres  of 
land  in  Davidson  county,  upon  which  the  bill  alleges 
the  judgment  was  a  lien.  On  the  14th  of  February, 
1850,  Maguire  sold  the  land  to  one  M.  W.  Wetmore, 
representing  to  him,  as  the  bill  charges,  that  there  was 
no  incumbrance  upon  it.  In  part  payment  for  the  land, 
Wetmore  conveyed  the  two  slaves  in  this  controversy 
to  Maguire;  on  the  day  of  the  sale,  and  on  the  16th 
of  February,  1850,  Maguire  sold  and  conveyed  the 
slaves  to  the  complainant,  making  a  like  fraudulent  re- 
presentation as  to  there  being  no  lien  upon  the  slaves. 
No  execution  had  as  yet  been  issued  upon  the  judg- 
ment of  the  20th  January,  1850.  The  bill  farther 
charges,  that  while  these  frauds  were  being  perpetrated, 
Maguire  and  the  two  Cummings'  lived  in  the  same 
house — or  veiy  near  to  each  other — that  the  latter  were 
cognizant  of  the  frauds  committed  upon  'Wetmore  and 
the  complainant,  and  that  a  few  days  after  the  sale  of 
the  negroes  to  complainant,  Maguire  absconded — ^Aat  he 
went  from  the  house  or  neighborhood  of  Oummings,  tak- 
ing with  him  ten  or  fifteen  slaves  and  other  property 
and  money,  with  the  knowledge  of  Cummings,  and  with 
the  intent  of  the  latter,  after  Maguire  had  escaped  with 
his  property,  to  have  an  execution  issued  on  the  judg- 
ment of  the  20th  of  Januaiy,    1850,  and    levied    upon 
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the  two  negroes  conveyed  to  the  eomplalnant.  It  is 
farther  chai*ged,  that  the  CxunmingB'  knew  of  Magoire's 
intended  flight,  and  permitted  and  aided  him  in  it,  that 
he  might  Bare  his  property;  and  that  after  Magoiie 
left  they  obtained  control  of  the  execution  npon  said 
judgment  and  caused  it  to  be  levied  upon  the  two 
slaves  aforesaid — and  that  Baker  acquiesced  in  the  pnn 
ceeding  with  full  knowledge  of  tiie  £Eicts  as  charged^ 
It  was  also  insisted  in  the  bill,  that  Baker  had  a  lien 
upon  both  the  land  and  slaves,  and  complainant  having 
a  claim  only  upon  the  slaves,  that  Baker  should  pro> 
ceed  to  make  his  money  out  of  the  land  first.  Baker 
and  Oummings  are  both  made  defendants  to  the  bilL 
The  biU  being  sworn  to,  was  presented  to  Maney,  cir- 
cuit judge,  for  a  writ  of  injunction,  who  granted  it  up^ 
on  condition,  that  complainant  should  enter  into  bond 
with  the  usual  conditions — ^and  also  with  the  condition, 
to  have  the  slaves  forthcoming  to  answer  the  farther 
orders  and  decrees  of  the  chancery  court.  The  bond 
was  given  and  Jesse  Joiner  became  the  surety  in  the 
bond,  whereupon  the  slaves  were  delivered  to  complain^ 
ant.  At  the  succeeding  term  of  the  chancery  court  the 
IhII  was  demurred  to,  and  the  demurrer  sustained.  The 
defendants  then  caused  a  scire  /aoiaa  to  issue  to  make 
oomplaina&t  responsible  on  the  bond.  He  appeared  and 
pleaded  to  the  a(n/re  facim  that  said  slaves  while  in 
his  possession  under  the  fiat  of  the  judge,  by  virtue  of 
his  bond,  and  before  the  demurrer  was  sustained  by  the 
chancellor,  had  died  of  cholera,  without  &ult  or  negU- 
gence  on  his  part — and  that  the  bill  was  filed  in  good 
fikith.  The  chancellor  decreed  the  plea  to  be  insuffi^ 
eieat,  that  the  taking  ^  the  slaves   into  possession  by 
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complaiiiant  was  a  conversion,  and  gave  a  decree  against 
complainant  and  his  snrely  for  the  yalne  of  the  slayeB. 
The  complainant  appealed. 

Houston  and  MeigS)  for  the  complainant,  cited, 
Smith  vs.  Story,  4  Hnmph.,  169.  Drake  on  Attach- 
ments, 314.  Falls  vs.  Weissenger,  11  Ala.  E.,  801. 
Brooms  Leg.  Max.,  174.  Moore  vs.  OrockeU,  10 
Humph.,  366.  Bradford  vs.  Earle,  4  Pick.,  120. 
Wellington  vs.  West  Boylston,  id.,  101.  Oom.  Dig. 
Title  Condition  D.  1  and  L.  2.  Bac.  Ab.  Tit  Condi* 
tion  2,  p.  676.  Badlam,  e^r,  vs.  Jkioker  et  al.,  1 
Pick.,  284.  1  Saand.  E.,  274,  note  2.  The  PeopU 
vs.  Manning  db  Gondit,  8  Cowen's  E.,  297.    6  Dana,  111. 

W.  F.  CoopsB,  for  defendants,  cited,  Bac.  Abr.  Tro- 
ver. Chitty  PL,  167,  st  seq.  Sproule  vs.  Ford,  8 
Idtt.,  29.  Rorrey  yb.  Glover,  2  Hills  Ch.  Eep.,  620. 
1  Eq.  Abr.,  18.  Miller  vs.  Mehols,  1  Bailey,  226. 
Bac.  Abr.  Condition,  O.  Dig.,  38  a.  Bvllooh  vs. 
Domineit,  6  Term  E.,  650.  Id.,  761.  Story  Eq.  Jnr*, 
§  1307,  note.  Com.  Dig.  Cond.,  1  D.  Bac.  Abr. 
Oond.,  G.  and  2.  ii?.  Cond.,  M.  Be  Costa  vs.  Davis, 
1  Bos.  &  Pnl.,  242.  Perteau  va.  Bevan,  5  Bam.  & 
C,   284.    Bac.  Aka.  Eeplevin,  D. 

MeEiNKET,  J,,  delivered  the  opinion  of  the  conrt. 

This  was  an  injunction  bill  to  restrain  the  sale  of 
two  slaves  claimed  by  the  complainant. 

The  bill  alleges  that  on  the  16th  of  Fetoiaiy,  1860, 
complainant   purchased  from  the  defendant,  Magoire,  the 
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slaves  Bose  and  child,  for  $300,  whidi  he  paid  in 
hand,  and  took  a  bill  of  sale  with  warranty  of  tide; 
and  that  he  made  said  purchase  in  utter  ignorance  of 
the  existance  of  any  lien  or  incumbrance  upon  the  slaves. 
That  on  the  15th  of  January,  1860,  the  defendant, 
Baker,  recovered  a  judgment  in  the  circuit  court  of  Da- 
vidson, against  said  Maguire  and  William  B.  and  Wil- 
liam 0.  Cummings,  for  $2245,  that  at  the  time  of  the 
rendition  of  said  judgment,  Maguire  owned  a  small  tract 
of  land  in  Davidson  county,  which  on  the  litix  day  of 
February  he  sold  and  conveyed  to  one  Wetmore,  and  re- 
ceived from  him,  in  part  payment  for  said  land,  the 
two  slaves  above  mentioned;  and  two  days  thereafter, 
said  slaves  were  sold  and  conveyed  to  complainant,  as 
before  stated.  The  bill  further  alleges,  that  afterwards, 
on  the  25th  of  Febraaiy,  1850,  an  execution  issued 
upon  said  judgment,  and  was  levied  upon  said  two 
slaves,  as  the  property  of  Maguire,  and  that  they  were 
taken  out  of  complainant's  possession  by  the  officer,  and 
placed  in  the  jail  of  Davidson  county.  It  is  charged  in 
the  bill,  that  immediately  after  the  sale  of  said  slaves 
to  complainant,  Maguire  absconded  beyond  the  limits  of 
this  State,  taking  with  him  ten  or  fifteen  slaves,  and 
other  valuable  property.  It  is  likewise  charged  that  a 
combination  had  been  entered  into,  *  between  Maguire 
and  his  co-defendants  hi  the  judgment,  William  B.  and 
William  0.  Cummings,  one  of  whom  was  the  father-in- 
law,  and  the  other,  the  brother-in-law  of  Maguire,  to  de- 
fraud the  complainant;  but  it  is  not  even  intimated 
that  the  defendant,  Baker,  had  any  knowledge  of,  or 
participation  therein.      The    bill  prays,  that   complainant 
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be  permittad  to    replevy    said  slaves,  and  that   the  sale 
be.  perpetually  enjoined. 

The  fiat  of  the  jndge  is  as  follows:  "Upon  com- 
plainant giving  bond,  with  sufficient  secority,  in  the  pe- 
nal sum  of  six  hundred  dollars,  with  the  usual  condi- 
tions, to  have  the  slaves  described  in  the  fors^ing  bill, 
forthcoming,  to  answer  the  further  orders  and  decrees  of 
the  chancery  court;  let  the  writ  of  injunction  issue  as 
prayed,  and  the  nheriff  will  deliver  said  slaves  to  com- 
plainantJ^ 

On  filing  said  bill,  on  the  19th  of  April,  1850,  the 
complainant  entered  into  bond,  with  J.  Joiner,  as  secu- 
rity, in  the  penalty  of  six  himdred  dollars,  with  the 
following  conditions,  to  wit:  "Now,  if  the  said  Benja- 
min F.  Mosley  shall  prosecute  said  injunction  with  ef- 
fect, or  in  case  the  same  shall  be  dissolved,  he  wiU 
pay  to  the  said  Levi  Baker,  and  others,  all  such  dama- 
ges as  they  may  sustain  by  reason  of  the  wrongful  is- 
suance of  the  writ  of  injunction;  and  shall  have  said 
negro  slaves,  Rose  and  Bob,  forthcoming,  to  answer  the 
further  orders  and  decrees  of  the  chancery  court  in  said 
cause — and  shall,  moreover,  prosecute  his  said  bill  with 
efiect,  or  on  failure  therein,^  shall  pay  all  such  costs  as 
may  be  adjudged  by  the  court  upon  the  final  hearing 
of  said  cause,"  &c. 

Upon  the  service  of  the  injunction,'  the  slaves  were 
re-delivered  by  the  sherifi*  into  the  possession  of  the 
complainant,  pursuant  to  the  order  of  the  chancellor. 

The  defendants  demurred  to  the  biU,  and  on  argu- 
ment, the  demurrer  was  allowed,  and  bill  dismissed. 
And  on  motion,  it  was  ordered  that  a  scire  facias 
should   issue    to    the    complfdnant,  to  show,  cause  why 
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the  slaves  shoold  not  be  detivered  vp;  or  a  decsree  be 
rendered  against  him  for  the  penalty  of  the  injnnetioii 
bond. 

A  edre  facias  aocordin^j  issued  against  the  ocHn- 
plainant  alone,  to  which,  at  the  retom  term,  he  filed  a 
plea,  alleging  in  sabstance,  that  before  the  order  or  de^ 
eree  of  the  oonrt  in  the  said  cause,  allowing,  tbe  demur- 
rer, and  dismissing  the  bill,  said  two  slaves  died  of 
ohoUra^  without  any  fault  or  negligence  on  his  part; 
and  averring  that  said  bill  was  filed  in  good  faith. 

The  trudi  of  this  plea  not  being  questioned,  it  was 
set  down  for  argument,  upon  its  suflldency,  as  a  de- 
fence to  the  Bcire  faoias^  and  on  argument,  the  chan- 
cellor disallowed  the  plea  and  decreed  against  the  com- 
plainant and  his  surety,  in  the  mjunction  bond,  for  the 
value  of  the  slaves.  From  which  decree,  the  complain- 
ant appealed  to  this  court. 

In  this  state  of  the  case,  the  first  question  is,  did 
the  chancellor  err,  in  allowing  the  demurrer?  We  think 
not.  Whatever  may  be  the  hardship  of  the  case,  it 
presents  no  ground  of  equity  upon  which  to  restrain 
Baker  from  proceeding  to  subject  the  slaves  to  the  sat- 
is&ction  of  his  judgment  against  Maguire. 

It  is  a  familiar  principle,  that  an  execution  relates 
to  the  test,  and  binds,  not  only  the  goods  of  the  de- 
fendant, to  which  he  had  title  at  the  test  of  the  writ, 
but  likewise,  all  other  goods  to  which  he  may  acquire 
title  at  any  time  between  the  test  and  return  of  the 
writ.  1  Swan,  804.  It  is  clear,  therefore,  that  the 
lien  of  the  execution  afterwards  sued  out  bjj^  tfii^  dcfeliSL 
ant,  Baker,  attached  upon  the  sla4%s  ^W^'Wk^  iAad^^^k 
the  complainant,  notwithstandin^'^he>4W'%  ^^ismv^^ 
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a  valuable  consideration,   without  knowledge  of  the  lien. 

The  next  [and  mora  important  is,  whether  or  not, 
upon  the  facts  of  this  case,  the  complainant  is  dis- 
charged from  the  obligation  of  his  bond. 

liVe  pass  by  unnoticed,  all  questions  in  respect  either 
to  the  projMiety  of  the  remedy  resorted  to  upon  the 
bond,  or  to  the  regularity  of  the  proceedings,  in  order 
to  reach  the  question  upon  the  merits.  Such  being  the 
desire  of  both  parties. 

At  the  outset  of  the  investigation,  it  should  be  re- 
marked, that  for  all  the  purposes  of  this  decision,  the 
allegations  and  averments  of  the  plea  to  the  scire  faoiaSy 
are  to  be  taken  as  true. 

We  must  assume  then,  that  the  complainant,  in  filing 
his  bill,  aiid  in  obtaining  an  order  for  an  injunction, 
and  the  re-deliveiy  of  the  slaves,  acted  in  good  Mth, 
though  without  sufficient  legal  cause,  under  a  mistake 
of  his  rights ;  and  that  the  death  of  the  slaves  happened 
without  feult,  or  want  of  proper  care  and  attention  on 
his  part,  before  any  determination  upon  the  merits  of 
the  bill. 

How  then,  is  the  complainant's  possession  of  the 
slaves  to  be  regarded,  from  the  time  of  their  re-delive- 
ry, under  the  order  of  the  judge?  Is  it  to  be  viewed 
as  that  of  a  wrong-doer,  who  by  his  own  illegal  act, 
has  obtained  possession  of  the  property  of  another! 
Certainly  not. 

It  was  held  by  this  court,  in  the  case  of  Moore  vs. 
Crockett^  10  Humph.,  365,  that  slaves  in  the  possession 
of  a  party  under  an  order  of  a  court  of  chancery,  re- 
quiring bond    for    their  forthcoming  at    the    termination 

of  the  suit,  were  in  custodia  legis.  and  the    possession 
2$ 
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of  the  party,  was  in  the  character  of  receiver  under 
the  authority  of  the  court. 

If  this  be  correct,  it  follows,  that  the  obligations 
and  liabilities  of  the  complainant,  resulting  from  his 
possession  of  the  slave,  as  receiver,  were  only  such  as 
the  law  imposed  upon  him.  What  liability  he  may 
have  incurred,  antecedently,  if  any,  from  the  fact  of 
his  having  filed  the  bill  and  sued  out  an  injunction, 
under  the  circumstances,  without  sufficient  legal  cause, 
is  an  enquiry  not  at  all  important  in  the  determina- 
tion of  the  question,  whether  upon  the  facts  in 
this  record,  he  can  be  held  liable  for  the  valtce  of  the 
slaves^  in  any  form  of  proceeding  upon  the  bond;  for 
this  may  be  denied,  and  yet  his  liability  to  damages, 
to  some  extent,  in  an  action  on  the  bond,  on  the 
mere  ground  that  the  injunction  was  sued  out  without 
legal  cause,  might  well  enough  be  conceded. 

The  cases  to  which  we  have  referred  upon  the  gen- 
eral subject  under  consideration,  are  not  very  satisfacto- 
ry, and  certainly  not  altogether  reconcilable.  The  gen- 
eral principle  is  laid  down  in  all  the  elementary  books, 
that  if  a  bond,  or  other  obligation,  be  upon  a  condi- 
tion possible,  at  the  time  when  it  is  made,  and  which 
afterwards,  becomes  impossible,  by  the  act  of  God,  or 
of  the  law,  or  of  the  obligee  himself,  the  obligation 
will  be  saved.  Com.  Dig.  Condition  (D.  1,)  Co.  Litt 
note  a.      1  Saund.  E.,  274,  marg.  note  2. 

It  is  said.  Com.  Dig.  Condition  (L.  12,)  that  the 
non-performance  of  a  condition  shall  be  excused  by  im- 
possibility, or  the  act  of  God,  if  there  be  no  default  in 
the  paarty.  So  in  a  promise,  as  well  aa  in  an  obliga- 
tion or  condition,  if  the  party  be  disabled  by  the  act  of 
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God,  before  a  breach,  he  shall  be  excused:  as  if  a 
man  lends  a  horse  to  B,  for  his  nse,  who  promises  to 
deliver  him  upon  request,  and  the  horse  dies  before 
request. 

It  is  stated  (Oo.  Litt.  note  a,)  il'  a  man  be  boxmd 
by  recognizance,  or  bond  with  a  condition,  that  he  shall 
appear  the  next  term  in  such  a  court,  and  before  the 
day,  the  cognizee  or  obligor  dieth,  the  recognizance  or 
obligation  is  saved. 

The  reason  given  for  this  is,  that  the  bond  or  re- 
cognizance is  a  thing  in  action,  and  executory,  of  which 
no  advantage  can  be  taken  until  there  be  a  default  in 
the  obligor. 

In  the  application  of  the  general  doctrine,  of  whick 
the  foregoing  instances  are  cited  as  illustrations,  there 
is  some  confusion  in  the  cases,  resulting  perhaps,  in  no 
inconsiderable  degree,  from  losing  sight  of  a  clear  and 
well  established  distinction  between  obligations  created 
by  the  law,  and  those  created  by  express  contract  of 
the  parties.  Where  the  law  imposes  a  duty  on  a  par- 
ty, and  he  is  disabled  to  perform  it,  by  the  act  of  God^ 
the  performance  will  be  excused.  But  where  a  party, 
b^  his  own  express  contract,  engages  conditionally  to  do 
an  act,  the  performance  is  not  excused  by  inevitable  ac- 
cident, ot  other  contingency:  And,  the  reason  assigned 
is,  that  it  was  his  own  folly  that  he  did  not  stipulate 
against,  and  exempt  himself  from  responsibility  in  cer- 
tain contingencies.  Chitiy  on  Con.,  (ed.  of  1848)  734, 
'  and  cases  cited  in  note  b.  1  Dev.  and  Batt.,  405. 
Thus,  if  a  lessee  covenant  to  repair,  he  is  not  discharg- 
ed by  the  destruction  of  the  premises  by  lightning,  fire, 
storms,  &c.      So,  if  he  covenant  expressly  to  pay  rent, 
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he  will  be  bound  to  do  so,  notwithBtanding  the  premi- 
ses are  destroyed,  accidentally,  during  the  term.  And 
the  same  doctrine  applies  to  other  cases  of  express  con- 
tract, where  the  parties  stand  equally  innocent.  The 
American  authorities  referred  to  in  argument,  throw  but 
little  light  upon  the  subject. 

The  case  in  1  Pickering's  K.,  285,  was  an  action  of 
debt   on  a  replevin  bond.      The  defendant  died  pending 
the    action  of  replevin,  and  the  suit  abated  by  order  of 
the    court.     The    question    in    the    action    of   the    bond 
was,  whether  the  condition  that  the    plaintiff,    in  reple- 
vin, should  prosecute  his  action  to  final  judgment^  was 
baved  by  his  prosecuting  it  until  it  abated  by  the  death 
of  the    defendant.      And  the    court    held    that  it    was: 
that  the  performance  of  the  condition  of  the  bond  being 
prevented  by  the  act  of  God,  the  obligor  and  his  secu- 
rities could  not  be  held    responsible  on  the  bond.      The 
case  in  6  Dana's  R.,  which  was  a  bill  in  equity,  by  a 
surety,   to  enjoin  the  enforcement  of  a  forthcoming  bond 
for  the  delivery  of  two  slaves,  taken  in  execution,  holds 
that  the  death    of    one    of    the    slaves,    which  occurred 
before    the    appointed    day   of  delivery,  was  a   sufficient 
excuse    for    its    nc^n-delivery,    and   would    exonerate  the 
surety,  if  the  bond  were  not  otherwise  forfeited. 

Upon  the  foregoing  authorities,  we  think  it  is  clear, 
that  the  condition  of  the  bond,  in  the  case  before  us, 
is  saved,  and  that  in  no  form  of  proceeding  can  Mosely 
or  his  surety  be  held  liable,  either  for  the  penalty  of 
the  bond,  or  the  value  of  the  slaves. 

This  must  be  so,  in  reason.  The  slaves  were  in 
custody  of  the  law,  they  perished  without  fault  on  the 
part  of  the  receiver,  and  before  breach  of  the  condition 
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of  the  bond;  for  until  after  the  adjudication  upon  the 
demurrer,  no  breach  of  the  condition  of  the  bond  could 
be  said  to  have  occurred,  and  to  hold  the  party  liable 
tinder  such  circumstances,  for  the  penalty  of  the  bond, 
or  value  of  the  slaves,  would  certainly  be  subversive  of 
sound  reason  and  justice,  if  we  were  without  authority 
on    the    subject. 

The  decree  of  the  chancellor  proceeds  upon  the  idea 
of  a  conversion  of  the  slaves,  and  this  ground  has  been 
assumed  in  the  argument  here.  We  think  it  wholly 
untenable.  It  is  admitted  to  be  true,  and  is  ftdly  es- 
tablished by  the  authorities  cited  on  this  point,  that  a 
ministerial  officer,  acting  under  legal  process,  may  be 
guilty  of  a  conversion  by  an  abuse  of  the  process :  and 
fio,  likewise,  may  the  party  who  directs  or  assists  in 
the  commission  of  the  conversion,  or  trespass:  as  if 
the  goods  of  one  person  be  taken  upon  an  execution 
against  a  different  person,  and  so  in  other  like  cases. 

And  it  is  likewise  admitted,  that  a  judicial  officer, 
'and  those  acting  under  color  of  authority  from  him, 
may  be  guilty  of  a  trespass  or  conversion,  in  a  case 
where  such  judicial  officer  had  no  jurisdiction  over  the 
subject  matter.  But  a  conversion  is  not  predicable  of 
the  reception  or  retention  of  property  under  the  de- 
cree of  a  court  of  competent  jurisdiction;  or  under  the 
order  of  a  judge,  acting  judicially  in  a  matter  within 
the  scope  of  his  jurisdiction,  although  the  order,  or  de- 
<5ree,  may  be  erroneous  in  the  particular  case,  in  the 
absence  of  malice  or  intentional  wrong.  4  Moore,  361.^ 
3  Stephens'  K.  P.,  2683.     1  Chitty's  PI.   78. 

It  is  to  be  remarked  too,  that  Baker  had  acquired 
no  title  to    the  slaves,    general  or  special,    nor  right  of 
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possession  ;  he  had  merely  fixed  an  execution  lien  upon 
them,  which  was  arrested  for  a  time  by  process  from 
the  court  of  chancery,  and  during  the  suspension  the 
slaves  died.  Li  this  state  of  the  case,  Baker  was  not 
in  a  condition  to  charge  Mosely  with  a  conversion  of 
the  slaves  in  equity,  any  more  than  at  law.  His  reme- 
dy in  any  aspect  of  the  case,  if  any  he  had,  must 
have  been  based  on  a  different  principle. 

We  think  the  bond  pontains  three  several  indepen- 
dent conditions:  one  to  pay  all  such  costs  as  might  be 
adjudged  against  the  complainant,  in  case  of  &ilure  to 
prosecute  with  effect.  Another,  to  satisfy  aU  such  dam- 
ages as  the  defendant  might  sustain  by  the  wrongM  is- 
suance of  the  injunction;  and  a  third,  to  have  the  slaves 
forthcoming,  to  abide  the  final  order  of  the  court. 

And  we  concur  with  the  counsel  of  Baker,  that  a 
breach  might  be  assigned  upon  any  one  of  these  dis- 
tinct conditions,  but  we  do  not  concur  in  the  conclusion, 
that  although  Mosely  'was  discharged  of  the  condition 
to  deliver  the  slaves,  he  still  remained  liable  for  their 
value,  or  in  other  words,  that  a  forfeiture  was  saved  as 
to  one  condition,  and  incurred  as  to  another. 

The  case  does  not  call  for  an  opinion  upon  the  ques- 
tion, whether  an  action  might  not  be  maintained  upon 
the  bond  for  the  wrongful  issuance  of  the  injunction, 
upon  a  ground  irrespective  altogether,  of  the  loss  of  the 
slaves,  and  therefore,  we  intimate  no  opinion  upon  that 
point. 

The  position  is  plausible,  on  first  view,  that  Mosely 
and  his  surety  ought  to  be  held  liable  for  the  value  of 
the  slaves,  because,  as  the  death  of  the  slaves  did  not, 
in  fact,  happen    until  after    the    appointed  day  of  sale^ 
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and  the  retom  day  of  the  execution;  but  for  the  arrest 
of  the  execution  by  the  issuance  of  the  injunction,  Ba- 
ker would  have  realized  his  money  by  a  sale  of  the 
slaves.  It  might  have  so  turned  out,  but  this  consider- 
ation can  have  no  influence  upon  the  determination  of 
the  legal  question,  whether  or  not  the  bond  was  saved 
by  the  death  of  the  slaves. 

The  result  is,  that  the  matter  of  the  plea  is  a  suflS- 
cient  bar  to  the  scire  facias.  The  decree  will  there- 
fore be  reversed,  and  the  scire  facias  be  dismissed. 

Oabuthebs,  J.,  dissented;  being  of  the  opinion,  that 
the  complainant  and  sureties  should  be  made  liable  for 
the  value  of  the  slaves,  upon  which  a  levy  had  been 
made,  and  sale  prevented,  as  it  appeared  at  the  tenni- 
nation  of  the  case,  that  he  had  no  titie  to  the  proper- 
ty, and  that  such  would  be  the  case  in  actions  of 
replevin. 
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Cbaxoibt  JuRiSDiOTioir.  Aeti  of  1827.  eh,  54,  and  1829,  eh,  85.  8aU 
of  Umd,  The  MSts  of  1827,  eh.  54,  and  1820,  eh.  85,  authorizing  a 
sale  and  conyerdon  of  real  estate  when  Bttch  real  state  may  be  of  a  de- 
scription that  it  wonld  be  manifestly  for  the  adrantage  of  the  heurs  or 
owners  to  sell  the  same,  confer  no  power  npon  the  ooorts  of  chanceij 
to   decree  a  sale  of  lands  lying  without  its  local  jorisdlction. 


FBOM  DAVmSOK. 


This   was  a  petition  filed  in  chancery,  at  Nashville, 
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by  John  Reid  as  next  friend  of  F.  J.  Reid,  a  minor, 
for  the  sale  of  a  tract  of  land,  lying  in  Tipton  county, 
upon  the  ground  that  it  was  to  the  manifest  advantage 
of  said  minor  that  the  land  be  sold  and  the  proceeds 
thereof  invested  elsewhere.  The  sale  was  decreed  ac- 
cordingly, and  Charles  Read  became  the  purchaser,  and 
soon  afterwards  died.  The  administrator  and  heirs  of 
Charles  Read  filed  a  petition  in  the  same  court,  pray- 
ing a  recision  of  said  contract  upon  the  ground,  that 
said  court  had  no  jurisdiction  to  order  said  sale,  and 
that  a  good  title  in  consequence  thereof  could  not  be 
had.  Chancellor  Brien  held  the  sale  to  be  valid  and 
decreed  accordingly,  from  which  the  petiticMiers  appealed. 

Trimble  and  J.  Reid,  for  F.  J.   Reid. 

J.  A.  McEwEN,  for  the  appellants,    with    whom    was 
D.  C.  Wblckbb,  who  said: 

This  case  presents  the  naked  question,  whether  a 
court  of  chancery  has  the  power  to  sell  the  real  estate 
of.  a  minor,  lying  in  a  remote  and  distant  part  of  the 
State,'  and  without  its  local  jurisdiction.  The  petition 
was  filed  in  the  chancery  court  of  Davidson  county,  and 
the  lands  lay  in  Tipton  county — several  himdred  miles 
distant — and  entirely  beyond  the  chancery  division  and 
district  of  the  chancery  court  of  Davidson  county.  The 
decision  of  this  question  depends  upon  the  constructioD 
of  the  statute  of  1827,  ch.  54,  §1,  (C.  &  N.,  616.) 
This  statute  seents  to  make  the  power  of  the  circuit  and 
chancery  courts  to  order  the  sale,  depend  entirely  upon 
the  lands  being  situated  within    the    county  or  district, 
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or  the  local  jnrUdiGtion  of  the  partictilar  court  ordering 
the  sale.      It   says    nothing    about  the  residence  of  the 
in&nts  whatever.      And,  indeed,  it  seems  to  have  been 
clearly  the    policy  of  onr   legislatnre  to    require,  in    all 
cases    where  it  directs    and  autiborizes  the  sale  of  real 
estate  by  the   courts,  that  it  be  done  by  a  conrt  of  the 
connty  or  district  in  which  the  real  estate    is    situated: 
for  the  act  of   1829,    ch.    85,  (0.   &  N ,    817,)  for  the 
sale  of  real  estate  of  tenants  in  common,  and  the  acts  of 
1827,   ch.    24,   §  4,  and   of  1831,  ch.  22,  (0.  &  K,  82 
^ad  84,)  for  the  sale  of  real  estate  of  decedents  by  ad- 
ministrators and  executors,  all  have  the  same  provision, 
couched  in  almost  Uie  same,  if  not  the  very  same  lan- 
guage; as  has  also  the  statutes  of  1827,  ch.  61,  (O.  &  K 
88),  1825,  ch.  22,  and  1827,  ch.  42,  (0.  &  N.,  221  and 
2).      These  statutes,  which  should  be  construed  as  in  pari 
materia^ — ^as  relating  to  the  same  or   a   similar   subject 
matter,  and  as  having  one  common  object  and  policy, — 
do  not  allude  to  the  residence  of  the  in&nts  or  parties, 
but  speak    only  of  the   bill  or    petitions   being  filed  in 
tiie  court  of  the  county  or  district  in  which  the  land  is 
situated.     From  this  &ct,  as  well  as  from  the  nature  of 
the  subject  embraced,  and  the  language  employed,  it  is 
maoifest  that  they  are  to  be  construed  strictly,  and  their 
provisions   in   all  respects   followed;   and  also,  that  the 
espression,    ^^it  shall    and   may  be  lawM,"  &c.,  which 
is  used  in  neadly  all  of  these  acts,  is  to  be  taken  both 
as    imperati/oe    and   restrictive.     For  by  specifying   the 
courts    to    which    ^4t  shall  and    may    be    lawful''    to 
make  the  application,  any    and  all  others   are  escluded. 
Mfpremo  uniue  eet  exoktaio  dlteriue.     It  is  to  be  taken 
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as   shall  or  must.     DwarriB.  on    Statutes,  712  and  13. 
1  Kent,   467,  (side  page,)  and  note. 

There  are  no  decisions  directly  on  this  question  in 
this  State,  or  at  least  upon  this  particular  section  of 
the  act  of  1827,  ch.  54,  but  the  following  may  be  con- 
sidered as  having  a  bearing  upon  it.  8  Humph.,  200 
and  612;  6  Humph.,  315;  11  Humph., .  488,  and  espe- 
cially the  cases  of  Morris  vs.  Richardson^  11  Humph., 
389,  and   Whitmore  vs.  JohnsorCs  heirs^   10  Hum.,  610. 

This  court,  in  a  case  instituted  in  the  circuit  court 
under  the  4th  sec.  of  this  very  act  of  1827,  ch.  64, 
(0.  &  N.,  82,)  in  which  the  same  language  is  used, 
say,  that  "the  bill  must  be  filed  in  the  circuit  court  of 
the  county  in  which  the  land  is  situated.''  10  Humph., 
610.  And  it  has  also  decided  that  this  same  section 
confers  as  fiiU  and  ample  jurisdiction  upon  the  circuit 
court  as  has  the  court  of  chancery.  11  Humph.,  612. 
This  we  regard  as  decisive  of  this  point.  For  how  can 
the  sale  in  this  case  be  sustained,  when  if  it  had  been 
made  by  the  circuit  court,  which  has  as  ftdl  and  ample 
jurisdiction  as  had  the  chancery  court,  it  would  be  held 
void? 

2.  It  is  said,  however,  that  the  fact  of  the  petition- 
er being  a  resident  of  Davidson  county,  gave  the  court 
jurisdiction  upon  general  chancery  principles,  and  inde- 
pendent of  that  conferred  by  this  statute.  That  a  court 
of  equity  acts  in  personam.  The  case  of  Q.  (7. 
JBrown^  8  Hump.,  200,  and  an  extra  judicial  remark  in 
the  case  of  Martin  vs.  Keeton^  10  Humph.,  626,  are 
relied  upon  to  sustain  this  position,  but  the  court  wiU 
see  they  &11  far  short  of  doing  so.  We  think  that  the 
very   feet  of  the    act   being    passed,    goes    very   fer  to 
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show  that  the  court  had  not  this  power;  and  that  even 
if  it  had,  that  act  was  not  only  declaratory^  but  also 
restrictive  of  the  law.  10  Hum,  610:  11  Hum.,  618. 
And  although,  perhaps,  not  so  expressly  decided,  yet 
it  would  seem,  that  sales  for  partition  cannot  be  had  in 
any  cases  except  those  authorized  by  our  statute  laws. 
5  Humph.,  310.  2  Swan,  197.  It  also  seems  that 
courts  of  chancery  are  as  much  bound  by  the  provisions 
of  these  acts,  as  are  the  circuit  courts.  1  Swan,  76; 
2  Swan,  197. 

Besides,  the  maxim,  that  a  court  of  chancery  acts  in 
personam^  applies  only  to  a  defendant;  and  is  brought 
into  play,  where  "an  interference  is  necessaiy  to  the 
ends  of  justice,  and  not  unless  it  be  necessary  for  the 
ends  of  justice,"  "  to  secure  the  enjoyment  of  equitable 
interests  and  rights  to  or  over  property  out  of  its  juris- 
diction," upon  the  grounds  of  fraud,  or  a  trust,  &c.  It 
"has  no  power  directly  to  affect  property  situate  out 
of  the  bounds  of  its  jurisdiction,"  "nor  can  a  partition 
be  obtained"  when  it  is  so  without.  2  Spence's  Eq. 
Jur.,   6,  9  and  notes. 

3.  Neither  can  the  petition  subsequently  filed  for 
the  sale  of  real  estate  in  Nashyille,  and  alluded  to  in 
Francis  J.  Keid's  answer  as  an  amended  petition  affect 
the  case.  It  was  not  in  fact  filed  for  three  years  after 
the  other,  nor  until  the  sale  under  the  first  had  been 
confirmed.  Nor  does  it  purport  to  be  an  amended 
petition.  The  rights  of  the  parties  were  then  Jk^  so 
&r  as  they  could  be. 

4.  The  court  not  having  jurisdiction,  the  sale  was 
void,  and  the  purchasers  cannot  now  be   forced   to  take 
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the    land,    even    if  they    can    get    a    good    tide.       11 
Humph.,  488;  6  Humph.,   310. 

6.  The  purchase  being  lona  jide^  and  the  purchaser 
expecting  to  get  a  good  title,  his  representatiyes  are 
clearly  entitled  to  compensation  for  such  improvements 
made  by  them,  as  add  to  the  permanent  value  of  the 
land.  10  Yerg.,  59  and  477.  2  Humph.,  174;  4 
Humph.,  362;  6  Humph.,  824  and  604;  8  Humph.,  687. 

ToTTBN,  J.,  delivered  the  opinion  of  the  court. 

This  proceeding,  by  petition  ex  parte^  was  instituted 
in  the  chancery  court,  at  Nashville,  for  the  sale  and 
conversion  of  1222^  acres  of  land,  situated  in  the  coun- 
ty of  Tipton,  upon  the  ground  that  it  would  be  mani- 
festly to  the  interest  of  the  petitioner,  an  infant,  and 
the  owner  thereof,  to  sell  the  same,  and  invest  the 
fund  elsewhere.  A  sale  was  ordered,  and  Charles  Bead 
became  the  purchaser,  and  afterwards  died.  His  heirs 
and  W.  B.  Taylor,  his  administrator,  petitioned  the  said 
chancery  court  to  be  released  from  said  sale,  on  the 
ground  of  defect  of  title  for  want  of  jurisdiction  in  the 
court.  The  chancellor  was  of  opinion  that  the  sale  was 
valid,  and  so  decreed.  Thereon,  the  said  Taylor  and 
others   appealed. 

The  acts  6f  1827,  ch.  54,  and  1829,  ch.  35,  author- 
ize the  sale  and  conversion  of  real  estate,  where  such 
estate  may  be  of  a  description  that  it  would  be  mani* 
festly  for  the  advantage  of  the  heirs,  &c.,  the  owneiB 
thereof,  to  sell  the  same. 

And  these  acts  provide,    that   suits  for  this  purpose, 
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shall  be  conducted  as  other  suits  in  eqtdty,  and  be  in- 
stituted "in  the  circuit  or  chanceiy  court  of  the  county 
or  district  where  such  estate  may  he  situated.^^ 

Assuming  that  these  acts  are  merely  declaratory  of 
the  original  and  inherent  power  of  a  court  of  chancery 
in  these  respects,  yet  it  is  clear  that  they  contain  a 
provision  on  the  subject  of  local  jurisdiction^  which  we 
are  not  permitted  to  disregard. 

The  circuit  or  chanceiy  court  of  the  county  or  dis- 
trict where  the  land  is  situated  has  a  local  jurisdic" 
iion  of  the  subject,  to  exercise  all  such  powers,  and  make 
such  decrees  as  it  is  competent  for  a  court  of  equity  to 
make  in  such  case.  The  proceeding  in  the  chancery 
court  at  Nashville,  was  therefore  coram  non  judice 
and  void. 

It  is  not  like  the  case,  where  the  person  of  a  de- 
fendant to  a  proceeding  in  equity  gives  local  jurisdic- 
tion. The  court  proceeding  in  personam^  may  in  many 
cases,  settle  the  rights  of  the  parties,  no  matter  where 
the  subject  of  litigation  may  be  locally  situated. 

^  The  defendant,  over  whose  person  the  court  has  ac- 
quired jurisdiction,  may  be  compelled  to  do  what  is  ne- 
cessary and  proper  to  give  eflPect  to  a  decree.  As  for 
instance,  to  execute  a  deed  for  land,  beyond  the  limits 
of  the  State,  on  a  bill  and  decree  for  specific  perform- 
ance of  a  contract  of  sale.  But  here  the  proceeding  is 
ex  parte^  and  there  is  no  party  to  give  local  jurisdic- 
tion. For  defect  in  the  local  jurisdiction,  the  sale  will 
be  decreed  void,  and  the  securities  be  cancelled. 

The  case  will  also  be  remanded  for  an  account  of 
such  improvements  as  add  to  the  permanent  value  of  the 
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estate,  for  which  allowance  will  be  made,  to  the  extent 
only  of  the  rents  and  profits. 
Decree  reversed. 


Joel  Douglass  et  al.  vs.  Gbobgb  Hasbison  et  al. 


Salx.  Land  devUed  by  will.  What  eonstittUei  a  valid  $ale  of.  Right 
of  tenants  in  eawwum  and  femes  covert.  Where  a  testator  directed 
bis  execator  to  diyide  his  lands  equally  among  his  children,  and  a  sale 
tor  that  purpose  becomes  necessary — such  sale  can  only  be  had  by  au- 
thority of  the  will  and  in  conformity  thereto, — ^by  a  decree'  of  a  com- 
petent court  for  partition,  or  by  a  valid  agreement  of  all  parties  inter- 
ested. A  sale  in  such  case  is  an  entire  thing,  and  if  it  be  void  as  to 
one,  it  is  void  as  to  aU.  Thus,  a  testator  devised  his  lands  to  be  equally 
divided  by  his  executor  among  his  five  adult  children,  two  of  whom 
were  femee  covert.  The  executor  failing  to  qualify  as  such,  one  of  the 
devisees  qualified  as  administrator,  with  the  wiU  annexed,  and  entered 
into  a  written  agreement  under  seal  with  all  the  devisees  save  one,  who 
was  absent  from  the  State,  by  which  it  was  agreed  to  sell  the  land  for  parti- 
tion, and  to  guarantee  to  the  purchaser  the  title  of  the  absent  devisee,  Tl^e 
femes  covert  signed  said  agreement  without  the  formalities  prescribed  by 
law,  and  the  land  was  sold  accordingly.  Held  :  That  the  sale  was  void 
both  as  to  the  femes  covert^  who  could  not  in  that  mode  consent  there- 
to, and  as  to  the  devisee  who  did  not  consent,  and  being  void  as  to 
either,  was  void  as  to  all,  and  a  court  of  chanceiy  might  set  it  aside 
and  order  a  re-sale. 


FBOM    WABBEN. 


This  bill  and  cross  bill  were  filed  in  chanceiy,  at 
McMinnville,  npon  the  fitcts  indicated  above^  and  fully 
given  in  tlie    opinion.     Yarions    questions,    other    than 
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the  point  in  judgment,  were  made  in  the  pleadings, 
which  it  is  nnneceBsary  to  recite.  The  snbBtance  of 
chancellor  Ridley's  decree,  from  which  the  complainants 
in  the  original  biU  appealed,  is  given  in  the  opinion. 

• 

Thompson,  Brttton  and  W.  F.  Ooopbb,  for  the  com- 
plainants. 

Meiqs  and  Hiokebsok,  for  the  defendants. 

Oabuthkbs,  J.,  delivered  the  opinion  of  the  court. 

The  facts  of  this  case,  so  far  as  they  are  necessary 
to  be  shown  to  raise  the  questions  to  be  decided,  are 
these:  Matthew  Douglass,  of  Warren  county,  being  the 
owner  of  a  tract  of  land  of  311  acres,  four  negroes, 
stock,  &c.,  and  having  five  adult  children,  Joel,  John, 
Matthew,  and  Milly  married  to  George  Harrison,  and 
Polly  married  to  Charles  W.  Smith,  made  his  will 
19th  November,  1843,  in  which,  after  giving  each  child 
$600,  he  gave  all  the  remainder  of  his  estate  to  the  five, 
to  be  equally  divided  between  them  by  his  executors. 
He  died  in  September,  1847.  The  executors  refused  to 
act,  and  administration,  with  the  will  annexed,  was 
granted  to  his  two  sons,  John  and  Joel,  and  his  son- 
in-law,  George  Harrison,  the  defendant.  The  said  ad- 
ministrators, after  advertisement,  proceeded  to  sell  all 
the  property,  on  the  4th  of  November,  1847,  to  the 
highest  bidder.  The  land,  which  is  the  only  matter  in 
controversy,  was  sold  in  three  lots,  and  was  bought  by 
the  defendant,  Harrison,  for  $2628. 

To  set  aside  that    sale    for   fraud  and   want  of  au- 
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thority,  this  bill  is  filed  by  all  the  other  devisees, 
against  the  said  Harrison.  The  bill  charges  that  the 
land  was  worth  about  $3600,  and  proposes  to  give  that 
amount  for  it. 

Two  days  before  the  sale,  the  following  agreement 
in  writing  was  entered  into,  and  signed  by  all  concern- 
ed, except  Matthew,  who  was  then  in  Missouri,  and 
knew  nothing  of  the  proceedings: 

'•Whereas,  the  undersigned  legatees  of  Matthew 
Douglass,  are  desirous  of  selling  the  land  and  negroes 
belonging  to  said  estate,  and  being  all  of  fiill  age,  do 
bind  ourselves  to  the  purchaser  of  the  negroes  and  of 
the  land,  that  we  will  convey  respectively,  our  title 
to  the  purchaser  of  the  land  and  negroes;  and  also, 
we  bind  ourselves  to  guarantee  the  title  of  Matthew 
Douglass,  jr.,  in  and  to  the  same,  who  is  now  absent 
in  Missouri.     This  2nd  November,  1847. 

Joel  Douglass,  (l.  s.) 
George  Habbibon,  (l.  s.) 
John  Douglass,  (l.  s.) 
Masy  SMrrn^  (l.  s.) 
Millet  Hasbison,  (l.   b.) 
0.  W.  Smtth,  (l.  s.) 

(Test.)    A.  W.  MiLLKB, 
Wm.  Neal." 

The  auctioneer  selected  by  the  parties,  knocked  off 
the  first  lot  to  Harrison,  at  considerably  less  than  it3 
value,  and  without  crying  it  the  usual  length  of  time, 
and  after  only  two  bids  had  been  made;  upon  which, 
complaint  was  made  at  the  time  by  the  Douglasses. 
But  the  sale  prc^essed,  and  the  bidding  was  sharp  and 
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animated,  the  principal  contest  being  between  the  Baid 
Harrison  and  the  two  Douglasses. 

The  bill  charges,  that  there  was  a  fraudulent  combi- 
nation between  Harrison  and  the  ciyer.  Notes  were  ex- 
ecuted by  Harrison  for  the  amount  bid  by  him,  and 
they  were  delivered  over  to  and  received  by  his  co-ad- 
ministrators, the  said  Joel  and  John  Douglass. 

This  bill  was  filed  the  15th  March,  1848,  to  set 
aside  the  sales  upon  the  various  grounds  before  stated. 
The  defendant,  Harrison,  filed  a  cross  bill  for  a  speci- 
fic performance  of  the  contract  of  Nov.  2,  1847,  and  to 
recover  damages  for  the  failure  of  Matthew  Douglass  to 
unite  in  the  conveyance  of  the  title  to  the  land. 

The  chancellor  sustained  the  sale,  dismissed  the  ori- 
ginal bill,  except  as  to  Matthew,  setting  aside  the  sale 
as  to  him,  and  ordering  a  resale  for  division  between 
him  and  said  Harrison,  allowing  said  Matthew  one  fifth 
of  the  purchase  money.  He  also  made  a  reference  to 
the  Master  to  ascertain  the  damages  to  which  Harrison 
was  entitled  under  the  said  covenant  of  2nd  November. 

Upon  this  state  of  facts,  various  questions  are  pre- 
sented: 

1.  Was  there  any  sufficient  authority  for  the  sale  of 
the  land?  We  think  not.  A  valid  sale  could  only  bo 
made  in  one  of  three  ways:  1.  By  authority  of  the 
will.  2.  By  a  decree  of  court  for  the  purpose  of  par- 
tition: or  3.  By  a  valid  agreement  of  all  the  parties 
interested. 

It  is  not  pretended,  that  the  sale  was  under  any 
power  given  in  the  will,  or  the  decree  of  court.  But 
it  is  insisted,  that  the  administrators,  with  the  will  an- 
nexed, could,  and    did    make  a  valid  and  binding    sale 
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under  the  said  agreement  of  Nov.  2,  1847,  at  least  as 
to  all  the  shares  .except  that  of  Matthew.  We  think 
the  sale  was  a  nnllity,  for  several  reasons.  It  was  an 
entire  thing,  and  mnst  bind  all  or  none.  Matthew 
never  consented  to  it,  and  it  is  clearlj  void  as  to  him. 
Maiy  Smith  and  Milly  Harrison  being  married  women, 
gave  no  consent  which  the  law  will  recognize.  They 
cannot  divest  themselves  of  their  title  to  land,  but  in 
the  single  mode  pointed  out  by  law — ^privy  examination 
before  the  proper  authority.  Their  husbands  could  not 
bind  them.  So  here  are  three  out  of  five  whose  con- 
sent was  not  obtained  to  the  sale  of  the  land.  Their 
rights  were  not  affected  by  the  transaction,  and  they 
have  a  right  to  claim  that  the  whole  proceeding  be  set 
aside.  This  defect  in  the  power  and  authority  to  sell, 
renders  it  a  void  sale  as  to  all  those  who  were  compe- 
tent to  consent,  as  well  as  to  those  who  were  not  or 
did  not.  It  was  a  sale  made  without  authority,  or 
under  a  void  power,  or  without  power,  and  can  bind 
no    one,    but  must  be  set  aside  entirely. 

This  view  of  the  case  renders  it  unnecessary  to  dis- 
cuss the  question  of  fraud  or  unfairness  in  the  sale,  or 
the  right  of  defendant  to  purchase,  as  he  was  tenant  in 
common,  and  administrator  with  the  will  annexed,  with- 
out the  express  consent  of  all  concerned*  It  is  suffi- 
cient for  this  case,  to  place  it  on  the  ground  first  stated. 

The  decree  of  the  chancellor  is  reversed,  and  a  de- 
cree will  be  here  made,  that  the  sale  of  the  land  be  set 
aside,  and  the  same  again  sold  to  the  highest  bidder, 
upon  a  credit  of  twelve  "and  eighteen  months.  An  ac- 
count will  be  taken  of  the  rents  and  profits  on  the  one 
side,    and   such    valuable   improvements  as   enhance  the 
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Talue  of  the  land,   on    the    other:     And   the    cause   re- 
manded for  execution  of  the  decree. 


G.  W.  GouELET,  jEcV.  vs.  B.  W.  Thompson  et  al, 

,  Will.  Cofutruction  of,  A  testator,  by  bis  will,  dispoaiDg  of  real 
and  peraoDal  property,  directed  that  his  wife  and  nephew  should  five  on 
his  farm,  and  that  a  female  relative  of  his  wife  should  remain  in  the 
family  without  paying  board :  That  in  the  event  of  his  wife's  marriage, 
she  was  to  take  one-half  of  his  estate  and  the  remainder  to  go  to  his 
lawful  heirs;  and  in  the  event  of  his  wife^s  death,  then  the  female  re^ 
lation  aforesaid  was  to  have  a  l^acy  of  $500  out  of  ku  toife^i  portion^ 
and  in  a  distinct  clause  providing  that  the  nephew  aforesaid  should  have 
$3,000  of  his  estate  upon  his  attaining  his  majority.  Hkld:  That  the 
widow  was  entitled  to  a  life  estate,  and  the  usufruct  of  the  lands,  slavet 
and  stock  during  her  widowhood — subject  to  the  specific  legacy  to  the 
nephew  upon  his  arriving  at  age — and  in  the  event  she  should  not  mar- 
ry again  the  testator  died  intestate  as  to  the  remunder,  but  in  the  event 
of  her  second  marriage,  she  was  entitled  to  an  absolute  estate  in  half 
of  the  whole,  exclusive  of  the  legacy  to  the  nephew,  which  latter  was 
to  be  deducted  from  the  aggregate  fund  before  division:  That  the  be- 
quest to  the  nephew  was  unconditional  and  vested,  to  be  paid  out  of 
the  estate  upon  his  arrival  at  ^11  age,  or  to  his  representatives  at  the 
time  indicated,  if  he  died  before  that  time:  And  that  the  legacy  to  the 
female  relative  of  testator^s  wife  was  conditional  and  contingent  upon  the 
event  of  the  second  marriage  of  the  latter. 

;.  Same,  Presumption  of  law  a«  to  intettacy.  Rule  of  eoiuiruetum. 
The  law  presumes  that  a  man  who  undertakes  to  make  a  tyill,  does  noi 
intend  to  die  intestate  as  to  any  of  his  property.  The  courts  will  there- 
fore construe  wills  so  as  to  embrace  all  the  testator's  property,  if  the 
words  used  by  any  fair  interpretation  or  allowable  implication  will  en»» 
l>race  it 
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This  was  a  bill  filed    in    chanceiy,    at    Gallatin,   'b^ 
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the  complainant,   as  executor  under  the  will  of  Page  P. 
Parker,   dec'd,    to  haye  said    will    construed.      The  will 
is  copied  into  the  opinion  of  this  court.      The  heirs  and 
legatees  are  made  parties  defendant,    who   answered,  in- 
sisting upon  their  several  constructions  of  the  will.     The 
estate  of   testator  consisted  of  the    farm    on    which    he 
resided  at  the  time    of  his    death,   and    the  slaves    and 
stock  thereon,    and    another  tract  of   land  of  28  acres. 
The  cause  was  heard  by    chancellor  Kidley,    at  Septem- 
ber term,    1854,    who  decreed    that    the  widow,   in  the 
event  she  never  marry  again,  had    a  life  estate  in  the 
fiirm    occupied   by    testator    at   his    death,     with  all  the 
rights  of  a  tenant  for  life,  and  at    her    death  the  same 
passes  tQ  the  h^irs  of  testator  under  the    statute  of  de- 
scentS)    and    that    the  testator    died  intestate    as  to   his 
slaves    and    other  property,   which  went    to    the    widow 
under  the  statute  of   distributions,    subject  to  the    debts 
of  the  estate.      That  the  legacy  to  the  nephew  was  pay- 
able  equally  out  of  the  real  and    personal    estate    upon 
his    arrival    at    ftdl    age.       And    in  the    event    of    the 
widow's  marriage  she  takes    one-half  of  the    estate  both 
real  and  personal,  in  fee  in  the  former  and  absolute  in 
the  latter,   and  that  the    legacy   to    the  nephew   in  that 
event  is  payable  upon  his  arrival  at  fiill  age,  out  of  the 
remaining  half  of  said  estate,  and  the   remaind^  to  be 
divided   under    the    statute    of   distribution.      That    said 
legacy  of   the  nephew  does  not  vest  untU  he  arrives  at 
full  age,  and  should  he  die  before  that  period,  said  leg- 
acy lapses    and    does    not    vest    in    his    representatives. 
That  Margaret  Gourley,  the  female  relative  of  the  widow, 
is  entitled  to  the  legacy  in  the    event  she  survives  the 
widow;    but    should  the    said    Margaret    die   first,   said 
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legacy  does  not  pass  to  her  husband  or  representativefl. 
And  that  said  testator  died  intestate  as  to  the  other 
tract  of  land  mentioned,  which  passes  to  the  heirs  un- 
der the  statute  of  descents.  From  this  decree  the  de- 
fendants appealed. 

J.  W.  Head,  for  the  complainant. 

J.  0.  Guild,  for  the  respondents. 

Oabuthess,   J.,  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  the  complainant,  as  executor  of 
Page  P.  Parker,  against  all  who  are  interested  under 
his  will,  or  in  his  estate,  for  the  construction  of  the 
will,  and  declaration  of  the  rights  of  all  the  parties. 
The  will  is  remarkable  for  its  brevity  and  obscurity, 
and  is  as  follows: 

"I,  Page  P.  Parker,  being  of  sound  mi»d,  and  weak 
of  body,  do  make  this  my  last  will  and  testament.  It 
is  my  will  that  my  wife,  Mary  H.  Parker,  and  James 
B.  Walsh,  is  to  live  on  my  &rm,  and  also,  Margaret 
Gourley  to  remain  in  the  family  free  from  any  charge 
for  board.  It  is  my  will,  that  if  my  wife  should  mar- 
ry, that  she  is  then  to  take  one  half  of  my  estate,  and 
the  remainder  to  go  to  my  lawfiil  heirs;  and  in  case 
my  wife  dies,  then  I  want  Miss  Margaret  Gourley  to 
have  five  hundred  dollars  of  my  wife's  portion.  It  is 
my  will  that  James  R.  Walsh  shall  receive  $3000  of 
my  estate,  when  he  becomes  twenty-one   years    old.      It 
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is  my  wish  that  Dr.  James  W.  Gourley  serve  sb  admin- 

istrator,  and  my  beloved  wife. 

his 

Page  P.  x  Pabkbs. 

mark. 

(Test.)  Jas.  W.  Robb, 

R.  Allen."  ^ 

This  will  was  made  a  few  hours  before  the  death  of 
the  testator,  and  admitted  to  probate  at  the  ^N'ovember 
term,  1862,  of  Sumner  county  court.  The  different  con- 
structions, that  it  might  well  be  supposed  would  be 
placed  upon  it,  and  the  conflicting  claims  set  up  by 
those  interested,  made  it  necessary  for  his  own  protec- 
tion, that  the  executor  should  come  into  a  court  of  chan- 
cery for  instructions. 

The  estate  consisted  of  about  170  acres  of  land  with- 
in three  miles  of  Gallatin,  worth  about  $30  per  acre, 
a  tract  of  thirty  acres,  called  the  Shepherd  place,  worth 
about  $12  per  acre,  eight  slaves,  stock,  farming  utensils, 
&c.  He  had  no  children,  but  left  two  brothers,  two 
sisters,  and  the  children  of  another  sister,  namely,  Isaac, 
Agnes,  and  the  said  James  R.  Walsh.  They  are  all 
made  defendants,  as  well  as  the  widow,  and  answer,  in- 
sisting upon  the  construction  of  the  will  most  favorable 
to  their  respective  interests. 

This  will  certainly  approaches  very  clearly  that  de- 
gree of  uncertainty  and  unintelligibility,  which  would 
authorise  the  courts  to  set  it  aside  entirely.  It  affords 
another  instance  of  the  great  impropriety  of  trusting  to» 
unskilful  men,  And  waiting  until  the  last  moments  of 
life,  when  disease  has  enfeebled  both  the  body  and 
mind,   to  perform  this  very  important  duty. 
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It  may  be  remarked,  that  we  can  only  look  to  the 
&oe  of  the  will,  to  ascertain  the  mind  and  intention  of 
the  maker.  So  the  verbal  declarations  made  before  and 
at  the  time  of  its  execution,  which  have  been  proved 
by  witnesses  in  this  case,  cannot  be  regarded,  Polly 
Weatherhead  vs.  Seawdly  9  Hnmph.,  272.  The  will 
must  be  its  own  iAerpreter,  and  nothing  extraneous  in 
a  case  like  the  present,  can  aid  us  in  its  construction. 
We  think,  however,  that  although  the  instrument  is  dark 
and  obscure,  yet  by  taking  it  altogether,  and  keeping 
in  view  the  leading  objects  and  purposes  shadowed  forth, 
the  intention  of  the  testator  may  be  arrived  at  with 
reasonable  certainty. 

His  wife  was  the  first  object  of  his  regard — ^he  in- 
tended to  provide  liberally  for  her.  His  nephew,  James 
B.  Walsh,  then  about  three  years  of  age,  had  the  next 
place  in  his  affections  and  care;  after  him  Miss  Marga- 
ret Qourley,  the  kinswoman  of  his  wife,  who  had,  per- 
haps, been  living  with  them,  was  to  be  provided  with 
a  home,  free  of  charge,  and  in  a  certain  event,  to  re- 
ceive a  legacy  of  $600. 

1.  We  think  it  clear,  that  his  purpose  was  to  con- 
tinue his  wife  in  the  use  and  possession  of  his  land 
and  other  property,  his  home,  and  eveiy  thing  upon  lit 
necessary  to  keep  it  up,  as  long  as  she  might  live  to 
enjoy  it,  except  she  should  see  fit  to  marry  again,  and 
then  she  should  have  one  half,  and  his  relations  the 
other.  The  difficulty  is  in  the  development  of  these 
purposes,  in  the  face  of  the  will.  What  estate  does  he 
give  her  in  the  land?  and  what  in  the  personalty^  if 
any,  until,  or  if  she  does  not  marry?  She  is  to  live 
on  the  &rm,  and   James  B.  and  Margaret    are  to  live 
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with  her.  There  is  no  limitation  made  to  this  right  to 
live  upon,  and  of  course  to  use  and  cultivate  the  farm. 
And  she  is  also  to  keep  up  a  family,  and  board  Mar- 
garet. The  words  are  "Margaret  Qourley  to  remain  in 
tlie  family  free  of  any  charge  for  board."  So  the  iGEim- 
ily  is  still  to  be  kept  together  on  the  fiurm,  and  Marga- 
ret is  to  continue  in  the  "  femily,"  fad  be  boarded  there 
without  charge.  Here  is  a  duty  and  trust  imposed. 
What  constituted  the  family  he  was  about  to  leave,  and 
which  should  continue  upon  his  "farm"  and  in  which 
Margaret  was  to  remain  "and  be  boarded?"  Most 
clearly,  his  wife  and  nephew,  and  slaves.  It  would  be 
absurd  to  suppose  he  intended  that  his  widow  should 
live  upon  his  land,  keep  up  a  family  establishment,  and 
board  others,  and  be  deprived  of  the  negroes  and  other 
personal  property,   necessary  for  that  purpose. 

But  the  argument,  that  he  did  not  intend* to  include 
his  slaves  in  his  provision  for  her,  leads  to  this  result. 
He  has  made  no  other  disposition  of  them,  and  this  is 
another  strong  circumstance  to  show,  that  he  understood 
them  to  go  with  the  land,  and  so  designed.  And  in 
further  corroboration  of  this  idea,  the  law  presumes  that 
a  man  who  undertakes  to  make  a  will,  does  not  intend 
to  die  intestate  as  to  any  of  his  property.  The  courts 
have  always,  in  conformity  to  this  principle,  construed' 
wills  so  as  to  embrace  all  the  testator's  property,  if  the 
words  used,  by  any  fair  interpretation,  or  allowable  im- 
plication, will  embrace  it.  Words  will  also  be  sup- 
plied, where  the  sense  requires  it,  or  where  it  is  man- 
ifestly necttssary  to  carry  out  the  plain  developed  ob- 
jects shown  by  the  will,  to  have  been  had  in  view  and 
arrived  at  by  the   testator. 


DECEMBEK  TERM,   1854.  898 

G.  W.  Gtonrley,  iSlrV.  v$,  B.  W.  Thompson  et  a/. 

These  rules  and  principles  applied  to  the  will  under 
consideration,  force  npon  the  mind  the  conclusion,  that 
it  was  the  intention  of  the  testator  to  leave  the  farm 
upon  which  he  lived,  and  all  the  personal  property  up- 
on it,  to  his  widow,  and  *  that  the  family  was  to  be 
kept  up  by  her  in  all  respects,  as  it  had  been  before. 
But  these  reasons  and  objects,  do  not  require  that  she 
should  have  more  than  a  life-estate,  and  there  are  no 
words  or  ends  to  answer,  that  would  give  her  a  larger 
or  greater  estate  in  the  property.  There  is  no  disposi- 
tion made  of  the  remainder — ^he  died  intestate  as  to  that, 
and  it  must  necessarily  go  to  his  heirs  and  distributees, 
at  the  death  of  the  widow. 

Secondly,  If  the  widow  should  marry,  then  it  is 
very  plainly  declared,  that  one  half  of  his  "estate"  is 
to  go  to  her,  and  the  other  half  to  his  relations.  The 
words  are,  "it  is  my  will,  that  if  my  wife  should  mar- 
ry, that  she  is  then  to  take  one  half  of  my  estate,  and 
the  remainder  to  go  to  my  lawful  heirs."  The  word, 
estate,  unqualified  or  restricted,  is  always  construed  to 
embrace  every  description  of  property,  real,  personal  and 
mixed.  Upon  the  happening  then  of  that  event,  wheth- 
er in  one  or  twenty  years  after  his  death,  the  whole  of 
the  property  is  to  be  divided,  and  an  absolute  title  pass- 
ed upon  the  division.  Here  is  to  be  found  another 
argument  against  the  construction  insisted  upon,  that  he 
intended  to  die  intestate,  as  to  his  personal  property. 
If  it  is  not  included  in  the  will,  there  is  an  intestacy 
as  to  that,  and  the  title  must  go  absolutely  under  the 
statutes  of  distribution,  and  could  not  be  forthcoming 
for  division  on  the  happening  of  the  contingency  con- 
templated.     This  goes  to  show,  also,  that  the  estate  of 
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his  wife  was  not  to  be  absolute  to  the  whole  property, 
or  any  part  of  it,  except  in  the  event  of  a  division  in 
case  she  should  marry. 

3.  The  legacy  of  $600  to  Margaret  Gourley,  is  to 
be  paid  at  the  death  of  the  widow,  "out  of  her  por- 
tion." This  legacy  must  depend  upon  the  contingency 
of  the  widow's  marriage.  In  no  other  event  is  she  to 
have  any  separate  portion.  Without  that,  as  we  have 
seen,  she  has  only  a  life-estate  in  the  property,  and  <rf 
course,  at  her  death,  the  time  provided  for  this  legacy 
to  take  effect,  there  is  nothing  upon  which  it  can 
operate. 

4.  The  legacy  of  $3000  to  James  E.  Walsh,  is  un- 
conditional, and  vested,  and  to  be  paid  out  of  the  estate 
upon  his  arrival  at  ftdl  age.  It  is  not  given  upon  the 
contingency  of  his  living  until  he  is  of  lawfol  age,  but 
the  payment  only  is  postponed  till  that  time.  The  vest- 
ing of  the  legacy  could  only  be  prevented  by  the  use 
of  the  word,  "if"  or  some  other  words  fairly  indicat- 
ing an  intention  to  affix  a  condition,  or  make  it  con- 
tingent. It  must  appear  that  the  time  is  annexed  to 
the  gift  and  not  to  the  payment.  2  Williams'  Ex'rs, 
1051.  There  can  be  no  interest  till  the  time  arrives 
upon  this  legacy,  for  that  is  the  day  of  payment,  it  is 
not  due  before.  But  if  he  should  die  before  that  time, 
the  right  would  pass  to  his  personal  representative. 
The  question,  however,  in  all  such  cases,  must  depend 
upon  the  intention  of  the  testator,  as  it  may  be  collect- 
ed from  the  whole  will,  more  than  the  use  of  any  par- 
ticular words.  In  this  case,  the  words  are,  he  '^  shall 
receive  $3000,  of  my  estate,  when  he  becomes  twenty- 
one  years  old."      In  this    connexion,  the  time  can  only 
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be  Trnderstood  as  annexed  to  the  period  of  paTmont, 
and  not  to  the  gift;  that  is  unconditional,  and  in  the 
Btrongeet  terms. 

In  the  event  of  the  widow's  marriage,  this  legacy 
most  be  taken  out  of  the  aggregate  estate  before  the 
division.  Both  the  real  and  personal  estate  are  equally 
bound  for  it. 

5.  We  see  no  autibtority  in  the  will  for  taxing  the 
body  of  the  estate,  with  the  education  and  support  of 
James  K  Walsh,  the  legatee.  This  must  be  done  out 
of  the  products  of  the  figum,  as  would  be  the  case  if  he 
were  a  member  of  the  family,  as  a  son. 

At  all  events,  there  is  no  authority  to  sell  the  pro- 
perty for  that  purpose. 

It  is  rendered  unnecessary  from  tbe  view  taken 
above,  to  enter  into  the  consideration  of  some  other 
questions,  which  have  been  presented  in  the  argument. 

There  is  an  intestacy  as  to  the  Shepherd  land. 

Let  the  decree  be  entered,  modifying  the  decree  of 
the  chancellor,  so  as  to  conform  to  this  opinion,  and  the 
executor  instructed  acccardingly. 


Sabah  a.  B.  Gkb  vs.  TTAKyAH  M.  Gee. 

1.  TsrST  EsTATis.  When  the  doctrine  of  resulting  truete  doe$  not 
oppiy-  Righte  of  joint  owners.  Chancery.  When  the  parchase  of 
land  by  two  or  more   persons,  tilie  deed,  the  notes  for  the  oonsider»- 
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tion,  the  mortgage  to  secure  them  and  the  poflseflsion  were  all  joint, 
the  parties  are  all  joint  owners,  without  regard  to  the  iact  whether  the 
one  or  the  other  paid  more  or  less  of  the  price,  and  they  are  equally 
entitled  to  any  advantages  which  may  result  from  the  purchase,  in  the 
increase  of  the  ralue  of  the  land  or  otherwise.  In  such  case  the  doe- 
trine  of  resulting  trusts  does  not  apply — but  nevertheless  in  the  adjust- 
ment of  accounts  between  themselves  the  matter  must  be  equalized,  and 
the  land,  or  the  proceeds,  if  sold,  would  be  held  bound  by  a  court  of 
equity  for  the  excess  paid  by  either  above  his  own  proportion  of  the 
consideration. 

.  BBgULTiNO  Trttsts.  Row  €re€UuL  Resulting  trusts  can  only  arise  upon 
the  state  of  &ct8  existing  at  the  time  of  the  purchase  and  not  after- 
wards. When  the  purchase  money  is  Aimished  by  one  before  or  at 
the  time  of  the  conveyance  which  is  made  to  another,  the  ownership 
is  by  resulting  trust  in  him  who  furnished  the  money  paid,  and  so,  if 
he  pay  or  own  part  of  the  money  so  applied,  he  has  a  trust  pro 
tanto,  ^ot  so,  however,  if  he  pay  the  whole  or  part  of  the  conside- 
ration after  the  purchase,  upon  an  agreement  made  afterwards.  This 
would  raise  no  trust. 


FBOM  DAVIDSON. 


This  was  a  bill  filed  by  the  complainant  as  widow 
and  devisee  of  Joseph  0.  Gee,  deceased,  in  the  chan- 
cery court,  at  Nashville,  against  the  respondent,  as 
widow  and  devisee  of  Samuel  M.  Gee,  dec'd,  and  a 
cross  bill  filed  by  the  latter  against  the  former  in  said 
court,  to  have  their  rights  and  interests  respectively 
stated  and  declared,  in  a  tract  of  land  jointly  owned 
and  possessed  by  the  two  decedents  in  their  life  time. 
On  the  1st  day  of  January,  1838,  one  George  W.  Se- 
vier executed  to  Joseph  0.  Gee  and  Samuel  M.  Gee, 
a  deed  of  conveyance  for  the  land  in  controversy,  lying 
in  the  county  of  Davidson,  which  had  been  joiiiily  pur- 
chased by  said  Joseph  and  Samuel  Gee,  and  they  joint- 
ly executed  to  him  a  deed  of  mortgage  on  the  same, 
to  secure  the  payment  of  their  joint  notes   for  the  pur- 
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chase  monej,  to  become  due  and  payable  after  the  date 
of  said  deed.  The  said  Joseph  and  Samuel  Oee,  being 
brothers,  took  joint  possession  of  said  land,  and  con- 
tinued in  such  joint  possession  until  June,  1840,  when 
Samuel  Gee  departed  this  life,  having  made  his  last  will 
and  testunent.  By  his  will  he  devised  to  his  brother 
Joseph,  his  interest  in  said  land  for  five  years,  to  pay 
the  debts  they  were  jointly  bound  for,  and  "at  the  ex- 
piration of  fire  years,  the  said  Joseph  was  to  deduct 
what  money  he  should  pay  out,  from  the  land,  and  then 
make  a  division  with  the  testator's  wife,  Hannah  M. 
^  Gee,  the  respondent,  as  he  and  she  might  agree,  and 
if  they  could  not  agree,  it  was  to  be  valued  by  three 
disinterested  men."  The  said  Joseph  and  Hannah  were 
appointed  executor  and  executrix  of  the  will,  and  qual- 
ified as  such.  Joseph  Gee  continued  to  reside  on  the 
land  until  his  death,  in  1847,  and  his  widow  and  de- 
visee, the  complainant  in  the  original  bill,  has  resided 
on  the  same  ever  since,  up  to  the  filing  of  this  bill. 
Hannah  M.  Gee,  the  respondent,  removed  to  Virginia 
soon  after  the  death  of  her  husband.  It  seems  that 
the  notes  for  the  purchase  money,  as  well  as  a  cash  pay- 
ment of  $3,000,  had  all  been  paid  by  Joseph  C.  Gee. 
In  1840,  after  the  lapse  of  the  five  years  aforesaid, 
Hannah  M.  Gee  made  a  power  of  attorney  to  George 
Pannell,  to  settle  her  interests  in  Tennessee,  under  the 
will  of  her  husband,  with  Joseph  0.  Gee,  with  authori- 
ty also  to  dispose  of  and  convey  her  interest  in  the 
land.  The  said  Pannell  came  firom  Virginia  to  Ten- 
nessee, had  a  conference  with  Joseph  C.  Gee,  and  en- 
tered upon  a  settlement  under  the  power  of  attorney. 
Joseph  C.  Gee  admitted  an    indebtedness    to    said  Han- 
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nah,  as  deyisee,  of  four  hnndred  dollais,  and  offered 
to  pay  the  same  upon  her  executing  to  him  a  convej* 
ance  of  her  interest  in  the  land.  Pannell  thereupon 
agreed  to  execute  the  relinquishment  of  Hannah's  in- 
terest, subject  to  her  ratification  of  the  same,  and  did 
execute  his  own  deed  as  attorney  in  fact,  which,  how- 
ever, was  never  registered,  the  parties  not  considering 
it  binding.  Upon  this  being  made  known  to  Hannah, 
she  reftised  to  receive  the  four  hundred  dollars,  or  to 
execute  or  ratify  the  relinquishment  aforesaid.  Occa- 
sional negotiations  were  had  in  reference  to  the  settle- 
ment between  the  complainant  and  Pannell,  for  some 
time  after  the  death  of  Joseph  C.  Gee,  but  without  ef- 
fecting a  settlement  of  the  land  controversy.  The  ori- 
ginal bill  was  filed  on  the  8th  of  March,  1852,  seeking 
an  enforcement  of  the  settlement  made  by  Pannell  in 
1846:  Whereupon  the  respondent  filed  her  cross  bill, 
asserting  and  seeking  an  adjustment  of  her  rights  in 
the  land  as  widow  and  devisee  of  her  husband.  The 
cause  was  heard  by  chancellor  Frierson,  at  November 
term,  1854,  upon  the  bill  and  cross  bill,  answer,  ex- 
hibits and  proofs,  who  decreed  that  the  settlement  of 
Pannell  was  not  conclusive  upon  the  defendant,  and 
ordered  an  account  to  be  taken  of  rents  and  profits, 
and  the  payment  of  the  purchase  money,  as  follows: 
^^That  it  be  referred  to  the  clerk  and  master  to  enquire 
and  report  and  take  an  account  of  the  rents  and  profits 
of  the  land  from  the  time*  of  the  death  of  said  Samuel 
0.  Gee,  to  the  time  of  making  the  report,  and  also  an 
account  of  the  purchase  money,  when  and  by  whonoi 
paid,  and  out  of  what  sources,  and  also  what  amount 
of  purchase  money  is  due  and  Ijie  int^est  thereon,  de- 
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ducting  the  rents  and  profits,  and  if  any  balance  of 
the  purchase  money  is  due,  it  shall  constitute  a  lien  on 
the  land,  and  the  land  will  be  decreed  to  be  sold,  and 
after  paying  the  purchase  money  and  interest  due  to 
the  estate  of  Joseph  C.  Gee,  deducting  therefrom  the 
rents  and  profits,  and  the  costs^  of  this  suit,  one  moiety 
of  the  balance  shall  be  paid  to  the  complainant,  Sarah, 
and  the  other  moiety  to  the  defendant,  Hannah;  and  if 
the  purchase  money  has  been  paid  by  the  rents  and 
profits,  then  one  half  of  the  land  will  be  assigned  to 
said  Sarah  and  the  other  to  said  Hannah,  and  all 
other  matters  are  reserved  until  the  coming  in  of  said 
report.      From  this  decree,  complainant  Sarah  appealed. 

Guild  and  Coopeb,  for  the  complainant. 

F.  B.  Fogg,  for  the  defendant. 

Cabuthebs,   J.,   delivered  the  opinion  of  the  court. 

This  is  a  contest  between  the  complainant  as  widow 
and  devisee  of  Jo.  0.  Gee,  and  the  defendant,  as  widow 
and  devisee  of  Saml.  M.  Gee,  in  relation  to  the  extent 
of  their  respective  interests  in  a  tract  of  land  of  179 
acres  on  which  the  former  resides. 

The  land  was  purchased  by  the  two  brothers,  joint- 
ly, of  G.  W.  Sevier,  Ist  January,  1838,  at  $7,200,  of 
which  $3000  were  paid  in  cash,  by  Jo.  0.  Gee,  as  it 
it  stated,  and  joint  notes  given  for  tlie  balance,  upon 
time,  and  a  deed  in  fee  made  to  them,  and  the  con- 
sideration unpaid  secured    by  a  mortgage. 

The  brothers  and  their  families  were  living  together 


400  NASHVILLE: 


Sarth  A.  B.  Gee  vs.  Hannah  M.  Gee. 


on  the  land  at  the  death  of  SamL  M.,  in  1840,  when 
he  died  of  consumption,  after  making  his  will,  in  which 
he  appointed  his  brother  executor;  who  obtained  probate, 
and  was  qualified,  and  acted  as  executor  of  the  same. 
The  will  provides  in  relation  to  the  land,  after  giving 
his  slaves  to  his  wife,  Hannah  M.,  "my  interest  in  the 
land,  with  my  brother,  Jo.  0.  Gee,  he  is  to  have  five 
years  to  pay  all  the  debts  that  him  and  me  are  bound 
in,  and  at  the  expiration  of  five  years,  from  1840,  at 
which  time  he  is  to  deduct  what  money  he  pays  out 
from  the  land,  and  then  make  a  division  with  my  wife 
Hannah  and  himself,  as  she  and  him  may  agree,  and 
if  they  do  not  agree,  to  have  it  valued  by  three  disin- 
terested men."  The  defendant  very  soon  went  back  to 
her  friends,  in  Virginia.  Jos.  0.  Gee  devised  the  land 
to  his  wife,  the  complainant,  and  died,  and  she  qualifi- 
ed as  his  executrix. 

Soon  after  the  expiration  of  the  five  years,  from 
1840,  the  defendant  gave  a  power  of  attorney  to  a  man 
by  the  name  of  Pannell,  to  make  a  final  settlement 
with  Jos.  C.  Gee,  in  relation  to  his  administration,  in- 
cluding the  matter  of  the  land.  The  said  attorney 
went  into  a  settlement  with  Jos,  0.  Gee,  which  result- 
ed in  an  indebtedness  on  the  part  of  the  latter,  to  the 
said  Hannah,  of  $400,  of  which,  $100  was  paid  in 
cash,  and  the  other,  $300,  closed*  by  note,  which  the 
said  attorney  was  to  collect  for  the  maker  out  of  some 
claim  or  legacy  he  had  in  Virginia,  and  hand  over  the 
money  to  the  defendant,  upon  the  execution  by  her  of 
a  deed  for  her  interest  in  the  land:  He  executed  his 
own  deed  as  attorney  in  fact,  but  the  same  was  not 
registered,    or    considered    binding,    and    seems    only    to 
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have  been  'intended  to  be  held  until  that  of  Hannah 
could  be  proenred  and  forwarded.  She  reftised  to  give 
a  deed,   and  the   $300   were  not  paid, 

iThis  bill  was  filed  by  the  complainant,  as  executrix 
and  devisee,  to  enforce  the  settlement  of  1845,  and  di- 
vest the  title  of  defendant,  or  to  "remove  the  cloud" 
from  her  own.  A  cross  bill  is  filed  by  the  defendant 
for  the  assertion  of  her  rights. 

1.  Is  the  settlement  made  by  her  attorney  in  fact, 
binding  upon  the  defendant?  The  only  evidence  we 
have  in  regard  to  it,  is  a  paper  filed  as  an  exhibit  to 
the  biU,  said  to  be  in  the  hand  writing  of  PanneU, 
consisting  of  loose  memoranda  and  figures,  entirely  un- 
intelligible, and  without  certificate  or  signature,  and  the 
deposition  of  PanneU  himself;  he  says  that  he  entered 
down  items  and  amounts  as  they  were  given  out  to  him 
by  Jos.  0.  Gee,  without  much  confidence,  or  any  ex- 
amination, and  received  the  amount  said  by  Gee  to  be 
due,  upon  the  express  condition  that  it  should  not  be 
final  or  binding,  unless  it  was  approved  and  ratified  by 
his  principal,  and  that  she  repudiated  it  as  soon  as  he 
returned  to  Virginia,  and  apprised  her  of  it. 

The  amount  thus  agreed  to  be  paid  over,  seems  to 
be  the  price  of  a  negro  slave  of  the  said  Samuel  M., 
which  was  sold,  and  the  proceeds  applied  to  the  pay- 
ment for  the  land.  It  was,  and  is  now  insisted,  that 
this  is  all  that  was  ever  paid  by  him,  upon  the  land, 
and  that  there  was  nothing  due  to  his  estate  from  the 
executors,  and  that  the  settlement  was  in  all  respects, 
full  and  correct.  But  whether  this  be  so  or  not,  there 
certainly    cannot  be   a  moment's  hesitation,    in    holding, 

that  the  pretended  settlement  does  not  present  the  least 
27 


40a  NASHVTLLEr 


Sarah  A.  B.  Gree  V8.  Hannah  M.  Gee. 


difficulty  in  the  way  of  the  assertion  by  the  -defendant^ 
'  of  whatever  right  she  may  have  under  her  husband's 
will. 

The  only  proof  in  relation  to  it,  shows  that  it  was 
all  on.  one  side,  in  the  absence  of  that  'full  showing  and 
explanation,  which  is  required  of  a  trustee,  and  W3a 
expressly  conditional,  according  to  thQ  evidence  of  the 
only  witness  who  was  present  when  it  was  made.  So^ 
that  must  be  regarded  in  the  consideration  of  the  case, 
as  if  it  never  had  been,  except  so  far  as  it  may  tend 
to  excite  suspicion,  and  demand  a  more  vigilant  inves- 
tigation into  the  accounts  of  the  executor  and  surviv- 
ing partner,  Jos.  0.  Gee,  so  far  as  that  can  now  be 
done. 

2.  It  is  contended  that  if  the  settlement  be  disre- 
garded, that  the  result  must  be  the  same,  as  to  the 
land,  because,  if  the  joint  purchasers  paid  uuequaL 
amounts  for  the  land,  that  there  would  be  a  resulting 
trust  in  favor  of.  each,  to  the  extent  of  his  payment; 
and  as  Saml.  M^  only  paid  $400,  and  Jos.  0.  Gee  the 
entire  consideration  besides,  their  interest  in  the  land 
would  be  in  the  same  proportion,  and  not  joint  and 
equal. 

We  cannot  recognize  the  correctness  of  this  position^ 
but  hold  it  to  be  erroneous.  The  doctrine  of  resulting 
trusts  does  not  apply  at  all  to  such  a  case  as  this. 

Here  the  purchase,  the  deed  in  fee  from  Sevier,  the 
notes  for  the  consideration,  the  mortgage  to  secure  them, 
and  the  possession,  were  all  joint.  In  such  case,  the 
parties  are  equal  joint  owners,  without  regard  to  the 
feet,  whether  the  one  or  the  other  paid  more  or  less 
of  the  price,  and  are  equally  entitled  to  any  advantaged 
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which  may  result  from  the    purchase,    in    the   enhance- 
ment of  the  value  of  the  land,   or  otherwise. 

It  is  true,  in  the  adjustment  of  accounts  between 
themselves,  the  matter  must  be  equalized;  and  the  land, 
with  the  proceeds,  if  sold,  would  be  held  bound  by  a 
court  of  equity  for  the  excess  paid  by  either,  abdve  his 
one  half  of  the  consideration. 

This  is  not  a  lien  or  a  mortgage,  but  a  principle 
of  equity,  producing  the  same  result  in  the  given  case. 

To  create  a  lien  or  mortgage,  would  require  an  ex- 
press contract  or  stipulation  between  the  joint  purchas- 
ers. The  rules  laid  down  in  2  Sugden  on  Vendors, 
887,  §  16,  7  American,  from  the  11  London  edition,  aa 
thus  explained,  is  the  correct  one. 

Resulting  trusts  can  only  arise  upon  the  state  of  &cts 
existing  at  the  time  of  the  purchase,  and  not  afterwards. 
Where  the  purchase  money  is  furnished  by  one  before^ 
or  at  the  time  of  the  conveyance,  which  is  made  to 
another,  the  ownership  is  by  resulting  trust  in  him  who* 
ftffnished  the  money  paid,  and  so  if  he  pay,  or  own- 
part  of' the  money  so  applied,  he  has  a  trust  to  that 
extent.  But  not  so,  if  he  pay  the  whole  or  part  of 
the  consideration,  after  fhe  purchase,  upon  an  agree* 
ment  made  afterwards — ^this  would  raise  no  trust.  Chan* 
oeflor  Kent,  in  Batsford  vs.  Burr^  2  John.  ch.  406, 
says :  "  the  tmat  must  have  been  co-eval  with  the  deeds, 
or  it  cannot  exist  at  all."  It  must  result  from  the 
original  transaction  at  the  time  it  takes  place,  and  ^^can- 
not  be  mingled  or  confounded  with  any  subsequent  deal- 
ings whatever."  8  Page,  880.  It  is  true,  as  argued, 
that  in  White  &  Tudor's  L.  Cases  in  Eq.,  178,  several 
eases  are  referred  to,  as    sustaining    the   position,    that 


404  NASHVILLE: 


Sftrah  A.  B.  Gee  v«.  Hannah  M.  Gee. 


where  "a  joint  deed  is  made  to  several,  who  pay  un- 
equally, a  trust  in  the  land  results  to  each,  pro  tanto^ 
of  the  amount  paid  by  each;  and  where  an  executory 
contract  of  a  joint  purchase  was  entered  into,  and  sepa- 
rate notes  executed  to  the  vendor  for  the  amount  to  be 
paid  by  each,"  an  equitable  trust  arises  in  favor  of 
each,  to  the  extent  of  the  amount  so  paid,  or  secured 
to  be  paid  by  them  respectively.  But,  it  will  be  ob- 
served, that  all  this  must  occur  at  «the  time  of  the 
purchase. 

The  money  must  he  then  paid,  or  if  not,  the  notes 
must  be  separately  executed.  This  position  then,  is  not 
in  conflict  with  the  general  doctrine  first  stated,  which 
has  been  so  uniformly  sustained  by  the  authorities  on 
both  sides  of  the  Atlantic. 

We  are  not  inclined  to  go  beyond  "what  is  writ- 
ten" in  favor  of  resulting  trusts;  they  are  in  conflict 
with  the  sound  policy  upon  which  the  statute  of  frauds 
and  the  registration  acts  are  founded.  They  are  created 
by  parol  evidence;  rise  up  in  the  face  of  written  and 
even  registered  titles,  and  prevail  over  them.  Jos.  C. 
Gee  and  those  claiming  under  him,  will  not  be  permit- 
ted, after  recognizing  the  rights  of  his  brother  by 
swearing  to  execute,  and  perhaps  writing  the  will,  to 
repudiate  the  trusts  imposed  upon  and  assumed  by  him. 
The  chancellor  acted  upon  the  principles  set  forth  in 
this  opinion,  and  ordered  an  account  of  the  payments 
made  by  each  for  the  land,  of  the  rents  and  profits  of 
the  land  since  the  death  of  Saml.  M.  Gee,  &c.  His 
decree  is  in  all  respects  correct,  and  we  aflBum  it, 
and  remand  the  cause. 
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Thomas  Cabmichael  vs.  Fbancis  Hawkins. 


1.  Statob.  What  constitutett  a  valid  tiay  of  execution.  The  law  pre- 
0orib«8  eoTeral  modes  in  which  a  person  may  render  himself  liable  as 
snrety  for  the  stay  of  execution.  The  essence  of  the  thing  is  the  clearly 
manifested  intention  of  the  party  to  become  bound  as  stayor  in  the  par- 
ticular case  on  the  one  hand,  and  the  acceptance  by  tiie  Justice  of  such 
person  as  surety  for  the  stay  of  execution  on  the  other. 

2.  Same.  Same,  Uluntration  of  the  rule.  When  .a  party  in  the  ab- 
sence of  the  justice  of  the  peace  wrote  his  name  as  stayor  opposite  a 
judgment  in  said  justicc^s  doclcet,  and  the  justice  within  the  time  allowed 
for  staying  executions,  acquiesced  in  the  same  as  sufficient,  and  it  ap- 
peared from  the  party^s  own  admission  afterwards,  that  he  intended  by 
the  act  to  render  himself  liable  on  that  identical  judgment,  he  is  not 
allowed  to  escape  his  liability  as  such  stayor  on  the  ground  of  informal- 
ity in  such  proceeding. 


FBOM    WILLIAMSON. 


The  defendant  in  error  wrote  his  name  opposite  a 
judgment  in  a  justice's  docket,  in  "Williamson  county,  as 
stayor  of  execution  in  the  absence  of  the  justice,  but  in 
presence  of  a  witness.  The  justice  upon  discovering  the 
entry  acquiesced  therein,  within  the  time  allowed  for 
staying  the  execution ;  and  at  the  expiration  of  said  stay 
an  execution  was  issued  upon  said  judgment,  and  levied 
upon  the  property  of  the  defendant  in  error.  He 
brought  the  case  by  certiorari  into  the.  circuit  court  of 
said  county,  to  have  the  execution  superseded  and 
quashed.  The  petition  for  the  writ  of  certiorari  ad- 
mits, that  by  the  act  of  signing  his  name  the  defend- 
ant intended  to  render  himself  liable  on  the  identical  judg- 
ment in  question,    but    he    insists    that    said    execution 
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Bhonld  be  quashed  on  the  gronnd  that  the  proceeding 
being  irregular  he  was  not  liable  as  stayor  under  the 
same.  It  also  appeared  that  it  was  the  habit  of  the 
justice  in  such  cases,  to  require  the  stayor  to  write 
his  name  in  his  presence  in  the  same  manner,  and  that 
the  defendant  had  frequently  done  so  in  the  presence 
of  the  justice,  and  been  accepted  as  stayor.  At  July 
term,  1854,  judge  Baxter  quashed  the  execution,  and 
the  plaintiff  appealed  in  error  to  this  court. 

R.  C.  FosTEB,  Sr.,  and  Cook,  for  the  plaintiff. 

John  Marshall,  for  the  defendant. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  in  error,  from  a  judgment  of  the 
circuit  court  of  Williamson,  quashing  an  execution  is- 
sued by  a  justice  of  the  peace,  in  favor  of  the  plain- 
tiff against  the  defendant,  Hawkins  and  others. 

On  the  25th  of  May,  1853,  Thomas  Cannichael,  the 
plaintiff  in  error,  obtained  a  judgment,  by  confession, 
against  B.  T.  King  and  T.  W.  Mathews,  for  two  hun- 
dred and  eighty  dollars,  before  John  Nolen,  one  of  the 
justices  of  Williamson  county.  At  the  time  said  judg- 
ment was  rendered,  it  was  agreed  between  the  parties 
that  the  defendants  should  give  security  for  the  stay  of 
execution.  The  justice  kept  his  office  in  the  store  of 
William  Cannichael,  in  Nolensville:  and  it  is  proved 
by  said  Carmichael,  that  within  two  days  fin^m  the  ren- 
dition of  said  judgment,  the  defendant,  Hawkins,  called 
at  the  store,    "and  requested  to  stay  execution"  on  the 


DECEMBER  TERM,  1854.  407 

Thomaa  Carmichael  v$.  Francis  Hawkins. 

•above  mentioned  judgment,  and  the  witnesB  handed  the 
jufltice's  docket  book  to  said  Hawkins,  "who ,  "  wrote  his 
name  as  stayor  opposite  the  judgment,"  isaid  jnstice  npt 
being  present. 

The  jnstice  proves,  that  within  the  time  allowed  for 
staying  executions,  ke  saw  the  name  of  Hawkins  written 
upon  his  docket  as  secnrity  for  the  stay;  and  that 
knowing  it  to  be  in  the  hand- writing  of  flawkins,  "he 
took  it  as  stay  of  said  execution." 

That  his  habit  was,  when  persons  appeared  before 
him  to  become  security  for  the  stay  of  execution,  to 
require  them  to  write  their  names  as  stayers  opposite 
the  judgment,  on  his  docket  book.  That  Hawkins  had 
frequently,  on  former  occasions,  become  stajor  by  writ- 
ing his  name  in  the  same  manner  upon  the  docket 
book  of  said  justice. 

On  the  20th  of  February,  1864,  an  execution  was 
issued  upon  said  judgment,  against  the  defendants  King 
and  Mathews,  and  said  Hawkins  as  stayor,  which  was 
levied  by  the  officer  on  the  personal  goods  of  the  de- 
fendant, Hawkins,  who  thereupon  obtained  a  certiorari 
to  remove  said  execution  into  the  circuit  court,  to  the 
end,  that  the  same  might  be  superseded  and  quashed. 
And  on  the  hearing,  at  the  July  term,  1854,  the  mo- 
tion entered  to  quash  said  execution  was  sustained  by 
the  court,  and  judgment  rendered  in  fevor  of  the  de- 
fendant. 

The  petition  of  Hawkins  admits,  and  the  proof  clear- 
ly establishes,  that  the  act  of  signing  his  name  on  the 
justice's  docket,  was  done  with  the  specific  intention, 
And  for  the  sole  purpose  of  binding   himself   as    surety 
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for  the  stay  of   execution    on    the    particular   judgment 
before  mentioned. 

The  case  is  free,  therefore,  from  all  the  perplexing 
questions  ordinarily  presented  in  this  class  of  cases. 
We  have  absolute  certainty  as  to  the  intention  of  the 
party  to  become  bound  as  stayor,  and  as  to  the  identi- 
ty of  the  judgment  on  which  execution  was  to  be  stay- 
ed. And  the  question  is,  whether  by  reason  of  the  ab- 
sence of  the  justice  and  want  of  his  concurrence  at  the 
time,  the  act  of  Hawkins  in  signing  his  name  as  stayor 
was  inoperative,   and  is  to  be  treated  as  a  nullity. 

There  are  several  modes  in  which  a  person  may 
render  himself  liable  as  surety  for  the  stay  of  execution. 
It  is  not  necessary,  in  all  cases,  that  the  undertaking  of 
the  stayor  should  be  by  an  acknowledgment,  in  proper 
person,  made  in  the  presence  of  the  justice.  It  may 
be,  in  the  absence  of  the  person  offering  himself  as  sur- 
ety, by  a  writing  signed  by  him,  suflSciently  descriptive 
of  the  judgment  on  which  execution  is  to  be  stayed. 
The  essence  of  the  thing  is,  the  clearly  manifested  in- 
tention of  the  party  to  become  bound  as  stayor  in  the 
particular  case,  on  the  one  hand,  and  the  acceptance  by 
the  justice  of  such  person  as  surety  for  the  stay  of  ex- 
ecution on  the    other. 

What,  then,  is  the  legal  import  and  effect,  of  the 
act  of  Hawkins,  in  writing  his  name  on  the  justice's 
docket  as  stayor  of  the  execution?  It  certainly  must  be 
regarded  as  equivalent  to  an  express  declaration  of  his 
consent  and  agreement  to  become  bound  as  surety  for 
the  stay  of  execution  on  that  particular  judgment.  This 
is  necessarily  implied  in  the  act  of  placing  his  name 
on  the    docket    as    stayor.      The    case,    in    principle,    is 
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precisely  the  same,  in  our  view,  as  if  Hawkins,  in  the 
absence  of  the  justice,  had  left  at  his  office  a  sufficient 
written  authority  to  him,  to  sign  his  (Hawkins')  name 
as  surety  for  the  stay. 

True,  in  the  latter  case,  an  act  is  to  be  performed 
by  the  justice — ^the  signing  of  the  stayor's  name  upon 
the  docket,  pursuant  to  the  authority.  But  this  does 
not  vary  the  principle ;  because,  in  the  former  case,  the 
acceptance  of  the  stayor,  and  the  adoption  of  his  signa- 
ture, already  placed  by  himself  upon  the  docket,  and 
known  to  be  genuine,  is,  in  legal  effect,  equivalent  to 
a  signing  by  the  justice  of  the  name  of  the  stayor,  in 
the   latter  case. 

We  are  of  the  opinion,  therefore,  that  the  circuit 
court  erred  in  quashing  the  execution;  and  the  judgment 
will  be  reversed,  the  petition  and  certiorari  be  dismiss* 
©d,   and  a  procedendo  will  be  issued  to  the  justice. 


410  NASHVILLE: 


A.  R.  Crozier,  Ccmptroller^  vs.  The  State,  Ex  Bel, 


A.  R.  Cbozibr,   Comptroller^  vs.  The  Statb  jEx  Rd. 


Statute.  Corutrttetion  of.  The  salary  of  the  judge  of  the  criminal  court 
of  DaTidson  county  was  fixed  in  1842  at  one  thousand  dollars  per  an- 
num. In  1847  the  duties  and  jurisdiction  of  said  officer  were  greatly 
enlarged  and  increased  by  statute,  and  by  the  same  act  his  salary  was 
fixed  at  the  same  amount  as  that  of  the  circuit  judges  of  the  State. 
At  that  time  the  latter  officers  were  receiving  fifteen  hundi-ed  dollais 
per  annum  as  fixed  by  the  act  of  1835,  which  was  increased  by  the 
act  of  1854  to  eighteen  hundred  dollars.  Held :  That  the  judge  of  said 
criminal  court  was  entitled  to  the  salary  of  circuit  court  judges  as  fixed 
by  the  act  of  1854. 


FROM    DAVmSON. 


A  writ  of  mandamMS  issued  from  the  circuit  court 
of  Davidson  county,  on  the  lith  of  October,  1854,  to 
the  Comptroller  of  the  Treasury,  upon  the  petition  of 
Wm.  K.  Turner,  judge  of  the  criminal  court  of  Davidson, 
directing  the  issuance  of  said  comptroller's  warrant  to  the 
treasurer  for  the  payment  to  the  relator  of  his  quarterly 
instalments  of  salary,  at  the  rate  of  eighteen  hundred 
dollars  per  annum^  which  the  latter  claimed  under  the 
act  of  1854,  ch.  27.  The  comptroller  answered  and 
showed  cause  against  the  mafidamus^  insisting  that  the 
relator  was  not  entitled  by  law  to  more  than  fifteen 
hundred  dollars  jper  annum  as  his  salary  of  oflSce, 
whereupon  the  court,  judge  Baxter  presiding,  issued  a 
peremptory  mandamics  against  him,  from  which  the 
comptroller  appealed  in  error  to  this  court. 

Skbeto,   Attorney  General,  for  the  Comptroller. 
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Houston,  Fogg  and  Meigs,  for  the  relator. 
ToTTBN,  J.,  delivered  the  opinion  of  the  court. 

The  relator,  W.  K.  Turner,  judge  of  the  criminal 
court  of  Davidson,  &c.,  represents  in  his  petition,  that 
the  comptroller,  A.  R.  Crozier,  refiises  to  issue  his 
treasury  warrant  for  the  foil  amount  of  salary,  to  which 
the  relator,  in  virtue  of  his  said  office,  is  entitled:  and 
prays  that  a  mandamus  be  awarded  to  enforce  the  said 
comptroller  to  perform  the  duty  of  his  office  in  that 
behalf. 

The  comptroller  answers,  and  shows  cause  against 
the  mandamiLS'i  insisting  that  the  relator  is  not  entitled 
by  law  to  the  salary  which  he  claims. 

A  peremptory  mandamus  was  awarded,  and  the  re- 
spondent appealed  in  error. 

The  question  is,  to  what  salary  is  the  relator  en- 
titled? 

The  criminal  court  of  the  county  of  Davidson  was 
established  in  1842,  and  the  salary  of  the  judge  fixed 
at  flOOO  p&r  annum.  At  the  session  1847-8,  there 
was  further  legislation  in  regard  to  this  officer.  Vid. 
Acts  1847-8,  ch.  21,  and  ch.  121,  to  the  following  ejQTect : 
#  The  judge  of  the  criminal  court  was  rendered  com- 
petent to  grant  the  writs  of  certiorari^  supersedeas  and 
attachments  at  law,  in  all  cases  where  the  circuit  judge 
was  competent  to  grant  the  same.  Also,  to  grant  injunc- 
tions and  attachments  in  ch^ncery^  and  to  make  orders 
therein,  in  the  same  manner  as  the  circuit  judge.  Also, 
the  said  judge  was  to  hold  the  criminal  courts  then  es- 
tablished at  Clarksville,  Lebanon    and    Murfireesboro',  in 
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addition  to  the  court  at  Nashville.  These  courts  to  be 
held  each  three  times  a  year.  The  court  at  Lebanon  was 
afterwards  abolished.  He  was  also  rendered  competent 
to  hold  the  circuit  courts  of  the  State,  with  the  same 
powers  of  course,  as  a  circuit  judge.  And  as  to  his 
salary,  it  was   provided  as  follows: 

"The  judge  of  said  court,  hereafter  to  be  elected, 
shall  have  the  same  salary  as  the  circuit  judges  cf 
the  State^  to  be  paid  in  the  same  way,  and  shall  not 
practice  law  in  the  State  courts." 

By  this  legislation,  the  powers  and  duties  of  this 
oflScer,  were  greatly  extended  and  enlarged.  In  addi- 
tion to  the  criminal  courts,  which  it  was  his  duty  to 
hold,  he  was  invested  with  the  powers  of  a  circuit 
judge  in  vacation  and  term,  as  we  have  stated:  and  it 
is  to  be  inferred  that  it  was  his  duty  to  perform  these 
Amotions  of  the  circuit  judge  whenever  it  became  ne- 
cessary,  and  it  was  possible  to  do  so. 

Hence  it  is  evident,  that  having  reference  to  these 
powers  and  duties,  the  legislature  considered  it  proper 
and  just,  to  give  to  the  incumbent  the  salary  of  a  cir- 
cuit judge,  which  is  done,  not  by  naming  a  specific 
sum,  but  by  reference  to  the  salary  afBxed  to  the  other 
oflScer. 

Now  how  is  tlie  salary  of  the  judge  of  the  criminal 
court  to  be  ascertained?  The  act  in  itself  states  no 
amount^  but  refers  to  the  salary  of  the  circuit  judge, 
and  says  that  his  salary  shaU  he  the  same.  The  sala- 
ry of  the  circuit  judge,  under  the  act  1836,  ch.  7,  was 
fifteen  hundred  dollars  per  annum.  It  was  raised  by 
the  act  of  1854,  ch.  27,  to  eighteen  hundred  dollars. 
The  act  of  1835,  being  repealed  by  the  act  of  1854,  we 
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must  look  to  the  latter  act — to  the  law  in  force — ^for 
the  salary  of  the  circuit  judge,  which  in  direct  terms, 
is  made  the  salary  of  the  judge  of  the  criminal  court. 

It  is  argued  for  respondent,  that  the  act  had  refer- 
ence to  the   salary   tJien  paid  to  the  circuit  judges. 

To  this  we  answer,  that  the  act  is  general  in  its 
terms,  contains  no  restrictive  clause,  and  is  expressive 
of  a  plain  and  evident  intention  on  the  part  of  the 
legislature  to  make  the  salary  of  this  oflScer,  equal  to 
the  salary  of  the  circuit  judge — ^the  words  are,  he  "shall 
have  the  same  salary  as  the  circuit  judges  of  the  State." 

The  provision  is  in  words  of  the  present  time^  and 
has  reference  to  the  salary  of  the  circuit  judges  at  the 
present  time,  be  it  greater  or  less. 

"We  are  not  to  suppose,  in  the  absence  of  any  law 
to  that  effect,  that  the  legislature  lias  changed  its  pur- 
pose, and  now  intends  the  salary  of  this  ofScer  to  hs 
less  than  the  salary   of  the  circuit  judge. 

"We  have  no  power  to  say  so,  and  no  guide  to  find 
the  salary  in  question,  except  by  reference  to  the  salary 
for  the  time  being,  of  the  circuit  judge,  and  to  that  we 
think  the  relator  is   entitled. 

To  this  effect  let  a  peremptory  mandamus  be 
awarded. 
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The  State  vs.  Thomas  Dux. 


SciBi  Facias.  Upon  judgment  niii  againH  witne$9.  The  laws  aathorisiDg 
forfeitures  against  witnesses  for  non-attendance  after  tubpcenOy  are  UgUj 
penal  in  their  nature,  and  must  be  strictly  construed.  A  Judgment  nin 
therefore  in  such  case  for  a  greater  or  less  sum  than  is  prescribed  in 
the  statute  is  a  nullity,  and  a  scire  facicu  thereon  must  be  quashed. 
The  better  practice,  in  such  case,  is  to  demur  to  the  icire  faeia*. 


FBOM    WAYNB. 


The  defendant  was  summoned  by  suhposna  to  appear 
in  the  circuit  court  of  Wayne,  to  be  sworn  and  sent 
to  testify  before  the  grand  jury  as  to  his  knowledge  of 
violations  of  the  tippling  laws.  He  failed  to  attend, 
and  a  forfeiture  was  taken  against  him,  and  judgment 
nisi  rendered  for  the  sxun  of  one  hundred  and  twenty- 
five  dollars,  it  being  just  half  of  the  amount  of  the 
penalty  fixed  in  such  cases  by  the  statute.  Upon  this 
judgment,  scire  facias  issued,  which  upon  being  return- 
ed executed,  was  on  motion  of  the  defendant  quashed 
by  the  court,  judge  "Walker  presiding.  Attorney  Gene- 
ral Hill  appealed  in  error  to  this  court. 

Sneed,   Attorney  General,  for  the  State. 

No  counsel  appeared  for  defendant. 

McKiNNBY,   J.,   delivered  the  opinion  of  the  court. 

The  defendant  was  regularly  summoned   by  subpiBnOy 
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to  appear  before  the  judge  of  the  cireuit  court  of 
Wayne,  then  in  Bession,  to  testify  ^^  before  the  grand 
jnry,  concerning  gaming  and  tippling,  and  selling  spirit- 
uous liquors  on  Sunday." 

He  failed  to  appear  when  called,  and  thereupon  a 
judgment  nisi  was  rendered  against  him  for  the  ^^sum 
of  one  hundred  and  twenty-five  dollars^  the  penalty  im- 
posed by  law,  for  such  his  default."  And  to  recover 
this  amount,  the  present  scire  facias  was  issued,  and 
regularly  made  known  to  the  defendant.  The  defendant 
appeared  to  the  scire  facias^  and  entered  a  motion  to 
quash  the  same:  and  on  argument,  the  court  sustained 
the  motion,  and  discharged  the  defendant.  From  this 
judgment  the  Attorney  General,  on  behalf  of  the  State, 
appealed  to  this  court. 

By  the  act  of  1794,  ch.  1,  ^  93,  a  witness  summon- 
ed to  appear  in  a  criminal  prosecution,  on  plea  of  the 
State,  £uling  to  do  so,  ^^  shall  forfeit  and  pay  the  sum 
of  two  hundred  and  fifty  dollars^  for  the  use  of  the 
State;  unless  upon  notice  issued,  and  made  known,  suf- 
ficient cause  be  shown  for  such  failure,  at  the  next 
succeeding  ternu" 

This  is  the  only  penalty  prescribed  by  law,  for  the 
failure  of  a  witness  to  appear  in  a  State  case.  It  is 
too  clear  to  admit  of  argument,  that  he  cannot  be 
made  liable,  by  judgment  of  the  court,  to  any  other  or 
different  penalty.  There  is  nothing  in  the  suggestion, 
that  as  the  forfeiture  declared  by  the  judgment  in  this 
instance,  for  a  less  sum^  is  for  the  benefit  of  the  de- 
fendant, he  ought  not  to  be  heard  to  object  to  it.  The 
question  is  one  of  authority  on  the  part  of  the  court, 
which  is  always  open  to  exception.     The  judgment  nm. 
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was  wholly  unauthorized,   and  therefore  the  judgment  of 
the  court,    quashing  the    scire  facias^    was   not  errone- 
ous;   although,    perhaps  a    demurrer    would    have  been 
the  more  approved  mode  of  reaching  the  objection. 
Judgment  alBSrmed. 


B.  M.  Baenes  vs.  William  Jackson. 


Illegal  Contract.  Sheriff,  A  contract  between  an  officer  and  de- 
fendant in  an  execution,  that  the  former  will  "hold  up**  the  execution 
beyond  the  return  day  thereof  upon  condition,  that  the  latter  will  pay 
his  commisayons,  is  contrary  to  public  policy  and  Toid.  A  suit  for  the 
recovery  of  the  commissions  in  such  case,  cannot  be  maintained  in  the 
courts  of  this  State. 

Shkriff.  When  his  right  to  cotnmissions  attaches.  Extortion.  The 
commissions  given  by  statute  to  sheriffs  and  other  collecting  officers  are 
intended  as  compensation  for  services  actually  rendered:  the  officer  can 
set  up  no  claim  to  the  commissions  unless  the  services  be  rendered, 
and  if  they  be  demanded  and  received  by  him  before  the  services  are 
performed,   he  subjects  himself  to  an  indictment  for  extortion. 


FROM   DAVIDSON. 


Tliis  suit  originated  before  a  justice  of  the  peace  of 
Davidson  county,  and  was  brought  by  appeal  into  the 
circuit  court  of  said  county,  where  it  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff,  Baxter,  judge,  pre- 
siding.     The  defendant  appealed   in  error  to  this  court. 
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B.  M.  Bames  v*.  William  Jackson. 


N.  8.  Bbown,  for  the  plaintiff  in  error. 
John  Rbid,  for  the  defendant  in  error. 
McKiNiTEY,  J.,  delivered   the  opinion   of  the  court. 

This  suit  was  commenced  before  a  justice  of  the 
peace  of  Davidson  county,  by  Jackson  against  Barnes, 
to  recover  certain  fees,  or  commissions,  claimed  to  be 
due  from  the  defendant  to  the  plaintiff.  The  justice- 
rendered  judgment  in  fevor  of  the  plaintiff  for  $46. 
from  which  the  defendant  appealed  to  the  circuit  court. 
At  the  October  term,  1854,  the  case  was  tried  in  the 
circuit  court,  verdict  and  judgment  were  for  the  plain- 
tiff; and  the  defendant,  Bames,  prosecuted  an  appeal  in 
error  to  this  court. 

A  brief  statement  of  the  facts  is  necessary  to  show 
the  nature  and  ground  of  the  plaintiff's  demand.  At 
the  May  term,  1852,  of  the  circuit  court  of  David- 
eon  county,  a  judgment  was  rendered,  by  motion,  in 
favor  of  A.  C.  White  againt  Barnes,  as  sheriff,  and 
his  securities,  for  failure  to  make  due  and  proper  return 
of  an  execution  placed  in  his  hands  in  favor  of  said 
White,  against  E.  W.  Hickman  and  others.  Upon  an 
appeal  in  error  to  the  supreme  court,  this  judgment 
was  aflSrmod  at  the  December  term,  1852. "  Upon  this 
judgment  execution  issued,  and  was  placed  in  the  hands 
of  Jackson,  as  coroner  of  Davidson  county,  who  failed 
to  make  the  money,  having  been  put  off  with  promises 
of  Bames,  from  time  to  time,  until  it  was  too  late. 
In  June,  1853,  ag  alia^  execution  was  issued  and 
placed  in  the    hands  of   Jackson,    with    instructions    to 
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proceed  to  make  the  money,  and  that  if  he  failed  to 
do  80,  he  and  his  securities  would  be  held  responsible. 
Jackson  proceeded  upon  the  latter  execution  to  demand 
the  money  from  Barnes,  and  refiised  to  grant  ftirther 
delay,  without  the  consent  of  White,  the  plaintiff  in  the 
execution:  and  thereupon  Barnes  procured  the  consent 
of  White  to  a  suspension  of  the  execution  for  the  space 
of  twenty  or  thirty  days,  so  as  to  enable  Barnes  to  go 
to  Memphis  to  receive  some  money  due  him  at  that 
place,  with  which  to  satisfy  said  execution.  On  the  re- 
turn of  Barnes  from  Memphis,  Jackson  again  called 
upon  him  for  the  money;  he  failed  to  pay  it,  but  in- 
formed Jackson  that  an  arrangement  had  been  made 
between  George  Maney  and  Hickman,  the  original  judg- 
ment debtor  of  White,  by  which  said  Maney  was  to 
pay  the  amount  due  upon  the  execution  in  the  hands 
of  Jackson. 

Thus  the  matter  rested,  as  it  appears,  until  after  the 
return  day  of  the  execution:  and  on  the  21st  of  De- 
cember, 1863,  Jackson  procured  Barnes  and  White,  and 
said  Maney,  all  to  meet  at  the  office  of  Andrew  Ew- 
ing,  Esq.,  for  the  purpose  of  having  the  matter  settled, 
and  the  execution  satisfied.  Maney,  on  this  occasion, 
paid  to  White  the  amount  due  upon  the  execution, 
being  the  sum  of  $1976  20,  besides  interest  and  costs: 
and  took  from  White  a  transfer  and  assigmnent  of  the 
judgment.  Upon  this  adjustment  having  been  complet- 
ed, Jackson  demanded  of  the  parties  who  was  to  pay 
his  costs,  or  commissions,  and  Barnes  replied,  "  I  will 
settle,  or  I  will  arrange  that  with  you." 

The  subsequent  reftisal  to  make  good  this  promifie, 
constitutes  the  foundation  of  the  present  suit. 
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The  circuit  judge  instructed  the  jury,  that  if  the 
plaintiflF  had  an  execution  in  his  hands  against  the  de- 
fendant, and  "forebore  to  collect  the  money,  until  after 
the  return  day  of  the  process,  and  did  it  at  the  in- 
stance* and  requept  of  the  defendant,  'and  with  an  un- 
derstanding, either  express  or  implied,  that  when  the 
money  was  paid  he  was  to  have  his  commissions  as 
though  he  had  collected  the  money  before  the  return 
day,  such  forbearance  under  such  circumstances,  would 
constitute  a  sufficient  consideration  to  support  a  subse- 
quent promise  by  the  defendant  to  pay  the  commissions: 
although  the  plaintiflf  (in  the  execution)  got  his  money 
by  a  sale  of  the  execution,  and  not  by  collecting  it, 
the  defendant  being  present  and  consenting." 

This  instruction,  we  think,  is  altogether  erroneous. 
T^e  conmiissions  given  by  statute  to  sheriffs  and  other 
collecting  officers,  are  intended  as  compensation  for  ser- 
vices actually  rendered ;  the  officer  can  set  up  no  claim 
to  the  commissions,  unless  the  services  be  rendered. 
His  reception  of  the  commissions,  under  such  circum- 
stances, would  subject  him  to  an  indictment  for  extor- 
tion. The  agreement  which  constitutes  the  ground  of 
this  suit,  can  therefore,  be  viewed  in  no  other  light 
than  as  a  promise  on  the  part  of  Barnes,  the  defend- 
ant in  the  execution,  to  reward  the  officer  for  a  neglect 
and  violation  of  his   official  duty. 

All  such  agreements  being  contrary  to  public  policy, 
are  illegal  and  void,  upon  well  established  general 
principles  of  law. 

The  officer  in  executing  the  stern  mandate  of  the 
law,  cannot  be  permitted  to  stipulate  with  the  defend- 
ant for  delay,  or  indulgence,  at  the  expense  of  his  offi 
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cial  obligations,    much    less  to  demand  a  reward  for  so 
doing. 

We  feel  very  clear  that  no  recovery  can  be  had  in 
this  case.  The  judgment  will,  therefore,  be  reversed, 
and  the  case  be '  remanded  for  a  new  trial. 


Madison  Stratton  v8,  F.  W.  Beigham. 


Attachmint.  Damicil.  What  is  a  non-residenee  in  the  tense  of  our  at- 
tachnient  laws.  Act  of  1836,  ch,  4S.  The  term  domicil  when  used  in 
connection  with  Bubjccts  of  domestic  policy  as  the  attachment  laws,  tax- 
ation, settlement,  voting  and  the  like,  has  a  restricted  sense,  and  im- 
plies the  same  as  residence.  The  home  or  habitation  fixed  in  any 
place  without  a  present  intention  of  removing  therefrom.  The  courts  in 
determining  who  is  a  non-resident  under  our  attachment  laws,  must  be 
governed  by  the  facts  of  the  particular  case  in  judgment.  Thup,  a  defend- 
ant in  an  attachment  bill,  who  had  moved  his  family  and  effects  to  this 
State  from  the  State  of  his  former  abode — hired  servants,  rented  a  house 
for  one  year,  with  the  privilege  of  retaining  it  longer ;  opened  an  account 
at  the  bank,  rented  a  box  at  the  post  office,  and  had  undertaken  and 
was  engaged  in  prosecuting  a  railroad  contract,  which  might  occupy  two 
•r  more  years,  was  held  not  to  be  a  non-resident  in  the  sense  of  our 
attachment  Uws. 


FBOM     DAVIDSON, 


This  was  an  attachment  bill  under  the  act  of  1836, 
ch.  4:3,  filed  by  the  complainant  in  chancery,  at  Nash- 
ville, against  the  defendant  as  a  non-resident.  The  de- 
fendant pleaded  in    abatement,    that   at   the  time  of  the 
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filing  of  said  bill,  he  was  not  a  Bon-reeident  of  the 
State  of  Tennessee,  which  plea,  upon  hearing  of  the 
&ct8,  Chancellor  Frierson  sustained,  and  the  bill  was  dis- 
missed.     The  complainant  appealed  to  this  court. 

N.  S.  BsowK  and  Trimble,  for  the  complainant. 

Meigs  and  Coopeb,  for  the  defendant. 

ToTTBN,  J.,  delivered  the  opinion  of  the  court. 

The  bill  alleges  that  defendant  is  indebted  to  the 
plaintiff  in  the  sum  of  $2,070;  that  the  defendant  is  a 
non-resident  of  the  State;  that  he  has  property  in  Da- 
•  vidson  county,  which  he  is  about  to  dispose  of  in  fraud 
of  his  creditors.  The  defendant  pleads  in  abatement, 
that  he  was  not  a  non-resident  at  the  institution  of 
the  suit.  Proof  was  taken,  and  thereon  the  chancellor 
thought  proper  to  sustain  the  plea,  and  dismissed  the 
bill.      The  plaintiff  appealed. 

The  act  of  1836,  ch.  43,  gives  the  remedy  by  at- 
tachment in  chancery  where  the  debtor  is  a  non-resident 
of  the  State^  and  the  question  is,  was  the  defendant  a 
non-resident  at  the  institution  of  the  suit. 

There  is  no  doubt  a  distinction  between  residence 
and  domicil.  "The  domicil  is  the  habitation  fixed  in 
any  place  with  an  intention  of  always  staying  there." 
Vattel,  163.  In  this  sense,  he  who  stops  ev6n  for  a 
long  time  in  a  place,  for  the  management  of  his  affairs, 
has  only  a  simple  habitation  there,  but  has  no  domicil. 
Thus,  the  "Envoy  of  a  foreign  prince  has  not  his  do- 
micil   at   the    court    where    he    resides."      Vattel,    164. 
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This  is  national  domicile  in  the  sense  of  the  public 
law,  by  which  the  national  character  of  the  person,  and 
the  right  of  succession  to  movable,  property,  are  deter- 
mined. But  when  used  in  connexion  with  subjects  of 
domestic  policy:  as  taxation,  settlement,  voting,  and 
the  attachment  law ;  the  term  domicil,  has  a  more 
confined  and  restricted  import,  and  implies  the  same  as 
residence:  That  is^  the  home  or  habitation  fixed  in 
any  place^  without  a  present  intention  of  removing 
therefrom. 

And,  therefore,  a  change  of  place  for  a  temporary 
purpose,  with  an  intention  to  return^  is  not  a  change 
of  residence  or  domicil ;  though  it  was  otherwise  held, 
"In  the  matter  of  Thompson,"  1  Wendell,  44,  a  case 
under  attachment  laws,  but  in  the  doctrine  of  that  case, 
we  do  not  concur. 

Counsel  for  the  plaintiff  do  not  designate  the  defend- 
ant's place  of  residence.  Was  it  in  Pennsylvania  or 
New  York? 

In  1831,  he  removed  from  Chatauga  county,  New 
York,  his  domicil  of  origin,  to  Warren  county.  Pa.,  and 
remained  there  in  the  mercantile  business,  until  the 
spring  of  1851.  Then  he  went  to  California,  leaving  his 
family  at  his  father's,  in  Chatauga  county.  New  York, 
and  returned  there  in  April,  1853.  In  June,  1853,  he 
came  south,  and  engaged  to  construct  ten  miles  of  the 
Nashville  and  Louisville  railroad,  commencing  at  Nash- 
ville, for  the  probable  sum  of  $200,000,  and  to  be  com- 
pleted  in '  some  two  years. 

He  came  to  Tennessee,  and  commenced  the  work  in 
August — rented  a  house  for  a  residence,  purchased  fur- 
niture,   purchased  a  servant    for    a  cook,    rented  a  box 
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at  the  post  o£Sice,  subscribed  for  a  newspaper,  opened 
an  account  with  a  bank,  where  large  sums  were  depos- 
ited and  checked  out,  in  his  operations.  In  October  he 
went  for  his  family,  who  came  to  Tennessee,  a  few 
days  after  the  issuance  of  the  attachment.  He  left  no 
property  or  efiects  in  Pennsylvania  or  New  York.  His 
entire  ftmds  and  interests,  so  far  as  we  can  see,  were 
here :  His  statement  to  McGhee,  that  he  did  not  in- 
tend to  remove  his  family  to  Tennessee,  is  to  be  con- 
sidered; but  it  is  also  to  be  observed,  that  he  changed 
this  purpose,  when  his  family  was  actually  removed  to 
Tennessee. 

Now,  all  the  facts  and  circumstances  are  to  be  con- 
sidered in  determining  the  question  of  residence.  Can 
it  be  said  that  the  defendant  continued  to  be  a  resi- 
dent of  Pennsylvania,  or  of  New  York,  entitled  to  the 
rights  and  subject  to  the  duties  that  appertain  to  such 
residence?  Or,  on  the  contrary,  is  there  not  better  rea- 
son for  holding  his  legal  residence  to  be  in  Tennessee? 

His  family,  property,  and  actual  residence  were  here; 
He  was  engaged  in  a  large  transaction,  in  which  he 
was  to  be  occupied  for  a  considerable  time.  Is  there 
any  thing  to  prove,  that  he  had  a  fixed  and  definite 
purpose  to  return  to  Pennsylvania  or  New  York  at  its 
completion?    We  do  not  perceive  that  there  is. 

Mr.  Story  says,  that  if  a  person  has  actually  remov- 
ed to  another  place  with  an  intention  of  remaining 
there  for  an  indefinite  time,  and  as  a  place  of  fixed 
present  domicil,  it  is  to  be  deemed  his  place  of  domi- 
cil,  notwithstanding  he  may  entertain  a  floating  inten- 
tion to  return  at  some  future  period.  Confiict  of 
Laws,  §  46. 
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It  seems  to  us,  that  the  defendant  had  no  fixed  pur- 
pose to  return;  but  that  his  continuance  here,  or  re- 
turn, or  removal  to  another  place,  would  be  governed 
by  future  events  and  inclination.  There  was  no  in- 
ducement for  his  return  to  New  York,  except  that  it 
was  the  residence  of  his  kindred. 

He  had  no  home  or  property,  either  there,  or  in 
Pennsylvania.  K  we  compare  the  facts  and  circum- 
stances which  tend  to  show  the  residence  of  the  defend- 
ant, at  any  of  the  places  designated,  it  is  clear  that 
they  decidedly  preponderate  in  favor  of  the  residence  in 
Tennessee. 

It  is  not  necessary  that  all  the  facts  which  usually 
attend  the  residence  of  a  person,  should  exist  in  the 
same  case,  in  order  to  ascertain  and  fix  the  legal 
residence. 

And  where  the  facts  and  circumstances  are  inconclu- 
sive in  their  natm'e,  we  must  be  governed  by  the  best 
indications  they  afford,  and  may  be  aided  in  coming  to 
a  proper  conclusion,  as  to  the  legal  residence,  by  com- 
paring the  claims  and  pretensions  of  the  several  places 
in  question.  Moore  vs.  Wilkins^  10  New  Hamp.,  452. 
1   American  Leading  Cases,   708. 

Considering  the  case  by  this  test,  we  have  seen  that 
the  facts  and  circumstances  strongly  preponderate  in  fe- 
vor  of  the  residence  in  Tennessee. 

Upon  the  whole,  we  are  of  opinion  that  the  defend- 
ant was  not  a  non-resident,  in  the  sense  of  the  attach- 
ment laws,   at  the  institution  of  the  suit. 

The  decree  of  the  chancellor  is  aflSrmed. 
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Bills  or  Exchange  and  Promissort  Notes.  WTiat  mil  exctue  demand. 
Where  the  acceptor  ot  a  bill  of  exchange,  payable  at  no  particnlar  place, 
could  not  be  found  or  had  absconded  from  his  usual  place  of  reBidence 
before  the  daj  of  payment,  leaving  no  place  of  business,  agent  or  fam- 
ily, these  facts  constitute  an  ample  and  sufficient  excuse  for  want  of  de- 
mand of  him.  Notice  of  these  facts  giTcn  by  the  notary  to  the  draw- 
er and  endorsers  upon  protesting  a  bill,  is  sufficient  to  fix  their  liability. 
Same.  Efect  of  altercUion  of  date  by  €u;ceptor  before  acceptance^  and 
aeguietcence  therein  by  the  other  parties.  The  acceptor  of  a  bill  may 
alter  the  date  before  he  accepts,  and  if  this  be  concurred  in  by  the 
other  parties,  it  will  bind  them.  And  it  can  make  no  difference  in 
principle  whether  such  alteration  be  made  by  accident  or  design,  if  the 
parties  interested  concur  in  and  assent  to  it  after  it  is  done,  more 
particularly  if  it  is  passed  by  them  into  the  hands  of  innocent  holders 
in  due  coarse  of  trade. 
.  Same.  Same,  Illttgtration  of  the  rule.  Cote  in  judgment.  The  ac- 
ceptor of  a  bill  of  exchange,  dated  the  6th  of  January,  and  payable  at 
ninety  days,  in  writing  His  acceptance  upon  the  bill,  by  a  flourish  of 
the  pen  obscured  a  part  of  the  figure  6  in  the  date,  and  gave  to  the 
same  the  exact  similitude  of  the  figure  1.  The  bill  after  acceptance 
was  returned  to  the  drawers,  endorsed  by  the  payee,  and  by  them  ne- 
gotiated to  the  Bank  and  was  discounted  as  of  the  altered  date,  and 
duly  protested  as  maturing  on  the  1st  and  ith  of  April  following.  Held  : 
That  the  drawers  and  endorser  could  not  after  these  transactions,  escape 
liability  upon  the  ground  that  the  bill  was  protested  six  days  before  it 
was  due;  and  a  judgment  was  properly  rendered  against  them  upon  * 
verdict  for  the  amount  of  the  bill. 


FBOM    DAYIDBON 


IMs  action  of  assumpsit,  institated  in  the  circuit 
court  of  Davidson  county,  by  the  Plantere'  Bank  of 
Tennessee  against  Eatcliff  &  Brown,  as  the  drawers  of 
a  bill  of  exchange  for  $1,409  98,  was  submitted  to  a 
jury  upon  the  facts  indicated  in  the  synopsis,  at  the 
January  term,  1854,  of  said  court,  before  Baxter  judge, 


426  NASHVILLE: 


Ratclitf  ft  Brown  vs.  The  Planters'  Bank. 


and  resulted  in  a  verdict  and  judgment  for  the  plaintiff, 
from  which  the  defendants  appealed  in  error  to  this 
court. 

R.  J.  Meigs,  for  the  plaintiffs  in  error,  cited,  Wheel- 
er V8.  Fields  6  Mete.,  290.  Hetd  vs.  Morrison^  2 
Watts  &  Serg.,  401.  Byles  on  Bills  Ed.,  1853,  169. 
Meigs'  Dig.,  233-5.  Simpson  vs.  StdckJiovse^  9  Barr, 
Pa.  Eep.,  186,  cited  by  Sharswood  in  note  1  to  Byles 
on  Bills,  259. 

F.  B.  Fogg,  for  the  defendant  in  error,  cited,  Chitty 
on  Bills,  189,  190,  624,  625.  7  Yerg.,  477,  485.  S 
Humph.,  473.      3  Id.,  340-2. 

Cabuthbes,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  Planters'  Bank 
as  endorsee  and  holder  of  a  bill  of  exchange  for 
$1409  98,  drawn  by  the  defendants  on  the  6th  January, 
1853,  upon  John  H.  Corl,  at  ninety  days,  in  favor  of 
E.  Bobertson,  by  whom,  as  well  as  the  defendants,  it 
was  endorsed.  It  was  accepted  by  Corl,  who  in  writ- 
ing his  name,  under  the  word  "accepted"  on  the  fiwje 
of  the  bill,  by  the  stroke  or  flourish  of  the  pen,  ran 
over,  and  nearly  obliterated  the  right  hand  lower  part 
of  the  figure  six,  the  date  of  the  bill,  so  aa  to  make 
the  same  look  like  the  figure  one,  except  upon  very 
close   inspection. 

The  bank  discounted  the  bill  for  the  defendants,  as 
of  the  date  of  the  1st  January,  1853,  and  the  bank 
marks  upon  it,  and  the  bill    book  represents    it  as  due, 
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April  1st  and  4th,  1853.  The  amount  paid  over  upon 
the  discount  of  the  bill  to  defendants,  and  the  interest 
retained,  were  regulated  by  the  altered  d^e,  then  consid- 
ered by  the  plaintiff  as  the  true  date.  The  bill  was 
sent  to  the  agent  of  the  bank  at  Chattanooga  for  col- 
lection. Before  it  became  due,  Oorl,  the  acceptor,  had 
left  Chattanooga,  and  had  no  family,  agent  or  place  of 
business  there.  These  facts  are  proved  by  the  notary 
and  others.  In  addition  to  which  statement,  as  a  rea- 
son for  not  making  demand  of  the  acceptor  personally, 
he  goes  on  to  state  that  he  demanded  payment  at  the 
branch  of  the  Union  Bank  at  Chattanooga,  and  the  same 
being  reftised,   he  protests  it,  &c. 

The  demand  at  the  bank  was,  perhaps,  useless  and 
nugatory.  That  was  no  compliance  with  the  law,  as 
the  bill  was  not  payable  there.  But  the  reason  or  ex- 
cuse for  not  demanding  payment  of  the  acceptor,  was 
good  and  sufficient.  He  could  not  be  found.  2  Cain's, 
121.  3  McCord,  394.  He  had  absconded  from  his 
usual  place  of  residence,  before  the  day  of  payment.  1 
Watts  &  Serg.,  126.  Byles  on  Bills,  253,  n.  1,  and 
267.  He  left  no  place  of  business,  agent  or  family 
behind,  had  left  the  country,  and  gone  to  some  place 
unknown. 

These  facts  constitute  an  ample  and  sufficient  excuse 
for  want  of  demand  of  him.  Of  all  these  facts,  due  no- 
tice was  given  by  the  notary,  with  an  unnecessary  de- 
mand at  the  bank,  and  protest  superadded.  This  bill 
was  not  made  or  accepted  payable  at  any  place,  but 
was  general.  It  was  not  necessary  then  to  make  de- 
mand at  any  particular  place  to  charge  the  drawer  or 
endorser.      Byles  on  Bills,   263.     The    strictness  of  the 
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rules  in  relation  to  demand  of  the  inmates  of  the  house, 
or  at  the  door,  if  the  house  be  shut  up,  and  the  own- 
er absent,  or  ^ot  to  be  found,  will  generally  be  found 
to  apply  to  cases  where  a  particular  house  or  place  is 
designated  for  payment  in  the  bill  or  acceptance. 

But  the  ground  of  defence  mainly  relied  upon  in 
this  case,  is,  that  the  bill  was  protested  six  days  be- 
fore it  was  due,  and  therefore  the  liability  of  the  de- 
fendants, as  drawers  and  endorsers,  not  having  been 
legally  fixed,   they   are  discharged. 

There  seems  to  be  no  doubt,  but  that  the  bill  was 
drawn  on  the  6th  of  January,  1853,  and  not  the  1st, 
and  payable  at  ninety  days. 

If  there  was  nothing  more  in  the  .case,  it  would  be 
manifest,  that  the  demand,  protest,  and  notices  were  of 
no  avail,  as  they  were  on  the  4th,  instead  of  the  9th 
of  April. 

The  acceptor  of  a  bill  may  alter  the  date  before  he 
accepts,  and  if  this  be  concurred  in  by  the  other  par- 
ties, it  will  bind  them  all.  Byles  on  Bills,  370.  Al- 
terations may  be  made  before  the  bill  becomes  an  avail- 
able security  by  consent. 

"When  a  bill  is  drawn  for  a  debt  due  from  the 
drawee  to  the  drawer,  and  whilst  in  the  hands  of  the 
drawee  and  before  acceptance,  it  may,  by  consent,  be 
altered  in  any  material  respect,  as  in  date  and  time  of 
payment,"  because,  until  acceptance  or  negotiation,  it  had 
not  become  an  available  security.      Chitty  on  Bills,  186. 

It  cannot  make  any  difference  in  principle,  whether 
such  alteration  was  made  accidentally,  or  by  design,  if 
the  parties  interested  concur  in,  and  assent  to  it,  after 
it  is  done,    more    particularly  if ,  it  is    passed  by    them 
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into  the  hands  of  innocent  holders,  in  due  course  of 
trade.  The  proof  shows  that  this  bill,  after  acceptance, 
was  returned  to  the  drawers,  endorsed  ^j  the  payee, 
Robertson,  and  by  them  negotiated  to  the  plaintifis ;  and 
the  same  was  discounted  as  of  the  altered  date. 

As  evidence  of  this,  it  is  shown  that  it  was  so  en- 
tered on  the  "bUl  book,"  and  the  proceeds  paid  to  the 
defendants  accordingly.  They  cannot  be  permitted  to 
say,  after  this,  that  the  alteration  was  not  known  aud 
agreed  to  by  them,  as  they  received  the  amount  the 
bill  produced  upon  that  basis  of  calculation — ^it  would 
have  been  less,  if  the  interest  had  been  deducted  for 
six  days  longer.  As  circumstances  to  show  that  it  was 
passed  to  and  taken  by  the  bank  as  of  the  Ist  of  Jan- 
nary,  the  bill  itself  was  submitted  to  the  inspection  of 
the  jury,  and  the  opinion  of  experts  taken  in  evidence, 
in  aid  of  the  positive  evidence  of  the  officers  of  the 
bank,  and  their  cotemporaneous  acts  in  the  entries  upon 
their  books. 

As  another  test  of  the  truth  of  the  same  facts,  the 
jury  are  instructed  to  consider  from  the  inspection  of 
the  instrument,  whether  the  alteration  of  the  figure  was 
so  complete,  as  that  a  man  of  ordinary  prudence  and 
observation  would  not  have  detected  it,  but  would  have 
taken  it  to  have  been  dated  on  the  first,  if  so,  all  the 
other  circumstances  concurring,  both  parties  would  be 
held  to  that  date,  and  their  duties  and  obligations  re- 
sult accordingly. 

It  appears,  however,  that  on  the  10th  March,  1853, 
the  original  bill  was  delivered  over  to  the  defendants, 
whose  receipt  was  taken,  and  a  copy  retained.  This 
copy  was  made   out  by  Isaac    Litton,    then  in  the  ser- 
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vice  of  the  bank,  by  order  of  the  cashier,  and  filed. 
The  date  in  that  copy  is   the  6th  January,  1853. 

From  this  it  is  argued,  that  the  true  date  was 
known  to  the  plaintiff  near  a  month  before  the  maturi- 
ty of  the  bill,  and  that  they  were  bound  to  make  a 
demand,  and  protest  accordingly.  It  does  not,  however, 
appear  that  this  copyist  made  known  his  discovery  of 
the  mistake  under  which  they  had  labored,  to  the  ofiB- 
cers  of  the  bank,  or  to  the  defendants,  to  whom  he 
delivered  the  original.  If  both  parties  to  the  previous 
transactions  had  agreed  to,  and  acted  upon  the  altered 
date,  it  would  require  the  concurrence  of  both  to  change 
it.  Suppose  the  bank  had  become  satisfied  '  that  the 
original  date  was  the  6th,  and  had  failed  to  protest, 
until  the  expiration  of  the  ninety  days  from  that  time, 
could  not  the  defendants  have  well  said,  the  date  had 
been  altered  before  the  bill  was  negotiated,  and  that  was 
known  and  agreed  to  by  all  parties,  and  so  passed  to 
you,  and  consequently  your  protest  is  too  late,  and  we 
are  discharged?  True,  they  might  say,  we  drew  and 
dated  the  bill  on  the  6th,  but  it  was  changed  in  the 
acceptance  to  the  first,  returned  to  us  with  that  altera- 
tion, and  we  so  passed  it  to  you,  as  the  amount  of 
money  received  by  us,  as  your  own  records  and  clerks 
will  prove. 

This  circumstance  may  be  competent  for  another  pur- 
pose. It  shows  that  the  original  bill  again  came  to  the 
possession  of  the  defendants,  probably  for  collection,  or 
to  try  to  make  themselves  secure  against  their  liability, 
if  they  could.  If  there  were  any  mistake  about  the 
date,  to  which  they  had  not  agreed,  they  had  an  op- 
portunity to  detect  it  and  notify  the  holders. 
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This  is  then,  an  additional  &ct  to  prove  that  there 
was  no  dissent  on  their  part  to  the  altered  date.  It 
does  not  clearly  appear  how  the  original  draft  got  out 
of  their  possession  again,  or  whether  the  agent  at  Chat- 
tanooga acted  under  the  direction  .of  the  plaintiff  or  de- 
fendants in  the  demand  and  protest.  But  from  the 
view  we  have  taken,  that  would  not  be  material. 

We  think  then,  there  is  no  error  in  the  judgment 
below,  and  that  it  should  be  aflSrmed. 


10  St 


Imo 


William  L.  Bbown  vs.  Bbown  &  McOullouqh. 


1.  Attachmsnt.  To  enforce  mechanics  lien.  Notice  to  defendant  indie^ 
pensible.  Act  1846,  ch.  118,  §  8.  The  attachment  authorized  by  the 
act  of  1846,  ch.  118,  §8,  to  secure  and  enforce  the  mechanics  lien^  ia 
auxiliary  and  collateral  to  the  original  process,  which  compels  the  ap- 
pearance of  the  defendant  He  must  have  a  day  in  court  to  make  his 
defence,  for  the  matter  in  contest  is  the  Jttetice  of  the  plaintiflb'  de- 
mand, that  being  settled,  the  lien  is  a  matter  of  course.  Thus,  where 
a  mechanic  sued  out  an  attachment  under  the  act  of  1846,  ch.  118, 
§  8,  from  the  circuit  court,  which  was  levied  upon  defendant's  property 
to  enforce  the  plaintifb'  lien  thereon,  and  returned  to  tho  court,  a  de- 
claration in  debt  filed  therein,  no  process  served  or  notice  given  to  de- 
fendant, and  no  appearance  made  by  him  In  said  suit — and  judgment 
by  de&ttlt  was  rendered  against  defendaot  for  the  amount  of  the  plain- 
tiflb*  demand,  such  judgment  was  artested  in  the  supreme  court  as  a 
nullity. 

S.  Pbactick.  Under  the  act  of  1846,  eh,  118,  §  8.  In  proceedings  to  en- 
force the  mechanics  lien  under  the  act  of  1846,  ch.  118,  §  8,  the  defendant 
must  be  summoned  to  answer  the  plaintiffs'  suit,  whether  the  proceed- 
ing be  at  law  or  in   equity — unless  it  be  a  case  proper  for  an  ori^nal 
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attachment  as  the  leading  process  to  compel  the  defendant  to  appear,  in 
which  case  the  usual  attachment  will  issue:  And  if  the  plaintiff  desire 
to  secure  and  enforce  his  lien  for  the  satisfaction  of  the  judgment  to  be 
rendered  in  the  case,  he  must  also  cause  an  attachment  to  be  levied  on 
the  property  as  auxiliary  to  the  leading  process  in  the  suit,  or  it  may 
be  incorporated  with  the  leading  process,  so  that  it  distinctly  appear,  and 
be  levied  on  the  property. 

Samb.  Same.  Power  of  clerks  to  (idminiBter  the  ocUh,  In  proceed- 
logs  to  enforce  the  mechanic's  lien  under  the  act  of  1846,  eh.  118  §8^ 
any  court  having  jurisdiction  ot  the  matter  in  litigation,  has  power  abo 
to  issue  the  attachment,  as  a  justice  of  the  peace,  the  circuit  court  or 
chancery  court  conforming  to  its  course  of  proceeding.  Being  in  ud 
merely  of  the  ordinary  remedy  by  suit,  the  attachment  must  foUow  it, 
and  be  issued  from  the  eame  court  which  has  juriediction  of  tlte  plaifir 
tiffs'  demandy  conforming  at  the  same  time  to  the  usual  conditions,  as  to 
the  affidavit,  bond,  &c.,  on  which  the  attachment  is  issued.  Thus,  if 
the  suit  be  instituted  by  summons  in  the  circuit  court,  the  clerk,  who 
is  the  proper  officer  to  issue  the  process  of  that  court,  has  power  also 
to  isaue  the  attachment,  in  order  to  give  efficiency  to  the  remedy,  and 
he  may  administer  the  necessary  oath  also. 


FROM   DAVIDSON. 


The  defendants  in  error  performed  labor  and  services 
for  the  plaintiff  in  error,  in  erecting  a  houBe  in  the 
county  of  Davidson,  and  they  sued  out  an  attachment 
at  law,  under  the  act  of  1846,  ch.  118,  ^  3,  to  enforce 
their  mechanic's  lien  :  No  process  was  served  upon  or 
notice  of  the  proceeding  given  to  the  plaintiff  in  error, 
who  was  at  the  time  a  resident  citizen  of  the  county  of 
Davidson.  The  attachment  was  duly  levied  upon  the  pre- 
mises in  question,  and  returned  to  the  May  term,  1854, 
of  the  circuit  court  of  said  couniy,  and  a  declaration 
in  debt  iSled  the  first  day  of  the  term.  Tliere  being 
no  plea  filed  in  th6  case,  judgment  final  by  default  was 
rendered  on  the  last  day  of  the  term,  to  reverse  which 
this  writ  of  error  was  prosecuted. 
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"Wm.  Thompson,  for  the  plaintiff  in  error: 

The  plaintiff  in  error  contends  that  the  judgment  is 
erroneous : 

1.  It  does  not  appear  that  the  defendant  below  had 
notice  of  the  proceeding.  It  was  his  legal  and  consti- 
tutional right  to  have  been  notified  that  he  might  de- 
fend, if  he  thought  proper.  Vtde^  2  Meigs  Dig.,  784-5, 
for  the  cases  adjudicated  by  the  courts  of  Tennessee. 

2.  It  is  not  a  case  in  whicb  judgment  final  by 
default  can  go  at  the  first  term.  Videj  N.  &  0. 
Dig.,   406. 

3.  The  clerk  had  no  authority,  by  law,  to  count 
tbe  interest. 

4.  The  interest  could  only  be  counted  legally  by  a 
jury.      1   Meigs  Dig.,  Tit.   Interest. 

5.  The  writ  of  enquiry  could  legally  be  executed 
only  at  the  second  term. 

6.  The  clerk  had  no  authority  to  issue  the  attach- 
ment. Vide^  Session  Acts,  1852,  674.  Act  1843, 
ch.    29. 

AisTDEEw  EwiNQ,  for  the  defendants  in  error: 

It  is  assigned  for  error:      1st.    That    there    was    no 

personal  service  of  the  process  on  the    defendant.      We 

insist  that  personal  service  is  not   required   by    the  act 

of  the  legislature,    it  gives   the    remedy    by    attachment 

as   a  proceeding    in   rerriy    just  in  the  same  manner  as 

the  remedy  against  boats  under  the  act  of  1833,  and  it 

is  decided  in  9th    Humplireys,    629,    that    no    personal 

eervice  is  necessary  under  that  act    in    order    to  secure 
29 
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a  recovery.  The  proceedings  under  both  these  acts  of 
Assembly  are  not  in  analogy  to  the  acts  granting  at- 
tachments against  absconding  or  non-resident  debtors. 
.  They  are  given  to  ensure  the  payment  of  a  specific 
class  of  debts  if  the  remedy  is  pursued  in  a  limited 
period  of  time,  and  notice  is  not  required. 

2d.  The  second  error  alleged  by  the  plaintiff  in  er- 
ror is  abandoned. 

The  3d  and  4th  errors  are,  that  in  this  species  of 
action  no  judgment  can  be  rendered  final  by  default, 
but  there  must  be  the  intervention  of  a  jury.  The  act 
of  1794,  §26,  says:  "That  judgments  in  debt  by  de- 
fault shall  be  final,  unless  where  damages  are  suggest- 
ed on  the  roll."  It  has  always  been  understood  that 
"damages  suggested  on  the  roll"  referred  to  actions 
on  penal .  bonds,  where  the  nominal  amount  sued  for 
and  recovered  was  the  penalty,  but  the  gist  of  the  action 
was  special  damages  arising  from  the  breach  of  the  con- 
ditions, and  which  were  always  less  than  the  penalty. 
Damages  are  suggested  in  the  writ  and  recoverable  in 
every  action  of  xiebt,  but  in  all  actions  on  notes,  bills, 
accounts,  &c.,  they  are  merely  ancillary  to  the  debt, 
whilst  in  actions  on  penal  bonds  they  are  the  specific 
thing  sued  for.  There  is  no  limitation  in  the  statute 
as  to  actions  on  bills,  notes,  bonds,  &c.,  as  there  is  in 
the  statute  giving  jurisdiction  to  justices  of  the  peace, 
nor  is  there  any  sensible  reason  why,  when  the  justice 
of  an  account  is  admitted  by  default,  there  should  not 
be  a  final  judgment. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 
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This  action  in  debt  for  $1167  86  was  instituted  in 
the  circuit  court  of  Davidson,  by  Brown  &  McCul- 
lough,  against  Wm.  L.  Brown,  the  defendant  below. 
The  debt  is  for  materials  ftimished,  and  work  and  labor 
done  by  the  defendants  in  error,  as  7necha?i{cs^  in  build- 
ing a  ^houso  for  the  plaintiff  in  error,  on  his  land  in 
the  vicinity  of  Nashville.  The  suit  was  commenced 
by  attachment  issued  by  the  clerk  of  said  court,  and 
levied  on  said  land  and  premises,  to  enforce  the  me' 
chantc'a  lien  for  the  payment  of  said  debt.  No  pro- 
cess was  served  on  the  person  of  the  defendant:  ho 
did  not  appear^  and  judgment  hy  default  for  the 
amount  of  said  debt  was  taken  against  him. 

The  case  is  in  this  court  by  writ  of  error,  issued 
at  the  suit  of  the  defendant. 

It  is  now  argued,  that  the  judgment  by  default  is 
void^  because  the  defendant  below  had  no  personal  no- 
tice of  the  suit. 

It  is  a  general  principle,  fotmded  in  reason  and  jus- 
tice, that  if  a  defendant  have  no  notice  of  the  suit, 
and  did  not  appear,  the  court  has  no  jurisdiction  over 
his  person,  and  its  judgment  against  him  .in  such  case 
is  merely  void.  Bridgeway  vs.  Bank  of  Tennessee^ 
11  Humph.  R.,  523.  Burden  vs.  Fitc\  15  Johns.  R., 
140.  Buchanan-  vs.  Rucker^  9  East,  192.  And  there- 
fore, the  judgment  of  another  State  of  the  union,  or  of 
a  foreign  State,  rendered  in  a  case  where  the  defend- 
ant was  not  duly  notified  to  appear,  and  be  subject  to 
the  jurisdiction  of  tlie  court,  or  founded  on  the  process 
of  attachment,  is  of  no  force  or  effect  in  this  State. 
Earthman  vs.   Jones^  2  Yerg.    R.,  484. 

But  the    process  of   attachment,    authorized  by  law, 
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may  be  the  foundation  of  a  judgment,  deemed  valid  in 
the  State  where  it  is  rendered,  and  being  a  proceeding 
in  rem,  its  effect  is  to  subject  the  property  attached  to 
a  judicial  sale  for  the  satisfaction  of  the  plaintiff's 
demand. 

Considered  as  an  original  process,  the  attachment 
lies  against  non-residents  and  persons  who  in  the  cases 
specified,  absent  themselves,  or  remove  their  property 
from  the  jurisdiction  of  the  court.  Act  lY94r,  ch.  1. 
1843,   ch.    29. 

The§e  acts,  however,  do  not  aid  the  present  case: 
The  defendant  is  a  local  citizen,  he  does  not  absent 
himself  or  remove  his  property  from  the  jurisdiction  of 
the  court,  and  may  be  personally  summoned  to  make 
defence,  if  any  he  have,   against  the  plaintiff's  demand. 

The  present  attachment,  states  no  case  provided  for 
in  our  statutes,  where  it  can  be  considered  as  an  origi- 
nal process  to  cause  the  defendant  to  appear  and  answer 
thje  plaintiff's  suit.  It  states  the  case  of  a  mechanic's 
lien,*  and  its  appropriate  function  is  to  enforce  the  lien, 
and   not  the  appearance  of  the  defendant. 

The  lien  given  to  mechanics,  "may  be  enforced  by 
attachment,  either  at  law  or  in  equity:"  Act  1846,  ch. 
118.  And  in  Barnes  vs.  Thompson,  2  Swan  R.,  314, 
it  was  held,  in  conformity  to  the  statute,  that  the  at- 
tachment was  the  only  remedy  to  enforce  the  lien.  We 
think  it  clear,  that  the  attachment,  which  secures  and 
enforces  the  mechanic's  lien,  must  be  considered  as 
auxiliary  and  collateral  to  the  original  process,  which 
compels  the  appearance  of  the  defendant.  He  must 
have  a  day  in  court  to  make  his  defence,  for  the  mat- 
ter in  contest  is  the  justice  of  the   plaintiff's  demand, 
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that  being  settled,  the  lien  is  a  matter  of  course. 
Assuming  this  to  be  .  a  correct  principle,  the  practice 
under  it  is  simple  and  convenient.  The  defendant  must 
be  summoned  to  answer  the  plaintiff's  suit,  whether  the 
proceeding  be  at  law  or  in  equity;  unless  it  be  a  case 
proper  for  an  original  attaohment^  considered  as  the 
leading  process,  to  compel  the  defendant  to  appear^  then 
of  course,  the  usual  attachment  will  issue.  And  if  the 
plaintiff  desire  to  secure  and  enforce  his  lien,  for  the  sat- 
isfaction of  the  judgment  to  be  rendered  in  the  case,  he 
must  also  cause  an  attachment  to  be  levied  on  the  pro- 
perty, as  auxiliary  to  the  leading  process  in  the  suit, 
or  we  see  no  objection  to  its  being  incorporated  with 
the  leading  process,  so  that  it  distinctly  appear  and  be 
levied  on  the  property.  "We  think  it  clear,  that  any 
court  having  jurisdiction  of  the  matter  in  litigation,  has 
power  also  to  issue  the  attachment  as  a  justice  of  the 
peace,  the  circuit  court  or  chancery  court  conforming  to 
its  course  of  proceeding.  Being  in  aid  merely  of  the 
ordinary  remedy  by  suit,  the  attachment  must  follow  it, 
and  bo»  issued  from  the  same  court  which  has  ju- 
risdiction of  the  plaintiff's  demand,  conforming  at  the 
same  time  to  the  usual  conditions,  as  to  the  affidavit, 
bond,  &c«,  on  which  the  attachment  is  issued.  Thus, 
if  the  suit  be  instituted  by  summons,  in  the  circuit 
court,  the  clerk  who  is  the  proper  officer  to  issue  the 
process  of  that  court,  must  have  power  also,  to  grant 
and  issue  the  attachment,  in  order  that  there  may  be 
remedy  for  the  right  of  lien  given  by  the  statute. 

As  to  the  power  of  the  clerk  to  administer  the  oath 
for  attachment,  it  must  be  considered  under  the  statute, 
as  conferred  by  implication. 


1 


438  NASHVILLE: 


Joshua  Cobb  vs.  Charles  O^Neal. 


But  if  it  were  not,  the  Act  of  1850,  ch.  103,  §2, 
confers  general  power  on  the  clerk  to  administer  an  oath 
''in  any  matter  connected  with  any  suit  in  said  court." 

In  the  present  case,  as  the  court  had  acquired  no 
jurisdiction  of  the  defendant's  person,  its  judgment  was 
void.  It  will  therefore  be  arrest^  and  annulled  by  the 
judgment  of  this  court. 


Judgment  arrested. 


JosncjA  Cobb   v8,  Charles  O'Neal. 


Etidence.  Paroly  to  ettahlUh  an  imdertaking  collateral  to  a  written 
warranty  of  soundness.  Example.  While  it  is  true  that  parol  evi- 
dence will  not  be  received  to  add  to  a  written  agreement,  a  stlpulatioD 
which,  though  agreed  upon  between  the  parties  as  part  of  their  con- 
tract, was  not  embodied  into  the  written  instrument,  yet  a  substantive 
collateral  agreement  may  be  substantiated  by  parol  evidence.  Thus,  in 
an  action  on  the  case,  for  the  recovery  of  damages  for  the  unsound- 
ness of  a  slave,  it  appeared  that  the  defendant  agreed  to  abate  a  con- 
siderable amount  of  the  price  if  the  plaintifif  would  take  the  bill  of  sale 
from  another  person  then  a  minor,  and  upon  dosing  the  contract  Id 
that  way,  the  plaintiff  said  he  would  look  alone  to  the  defendant  and 
not  to  the  wntten  warranty  for  any  damage  he  might  sustain  on  ac- 
count of  the  unsoundness  of  the  dave ;  whereupon  the  defendant  said 
the  slave  was  sound,  and  he  would  warrant  her  to  be  so:  Held,  that 
in  such  action  for  a  false  and  fraudulent  representation,  the  plaintiff 
might  well  recover  upon  such  collateral  undertaking,  and  it  was  not 
error  to  admit  the  testimony  thereof,  notwithstanding  the  existence  of 
the  written  warranty. 


FROM   MONTGOMERY. 


This  action    on    the    case,    instituted    in   the    circuit 
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court  of  Montgomery,  by  Charles  O'Neal  against  Joshua 
Cobb,  was  submitted  to  a  jury  of  said  county,  at  the 
January  term,  1854,  and  resulted  in  a  verdict  and 
judgment  for  the  plaintiff;  Pepper,  judge,  presiding;- 
The  defendant  moved  for  a  new  trial,  which  the  court 
overruled,  and  he  appealed  in  cn-or  to  this  court. 

Henet  and  Shacklefobd,   for  the  pUintiff  in  error. 

EoBB  and  Bailey,  for  the  defendant  in  ferror. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case,  to  recover  damages 
for  the  unsoundness  of  a  slave,  brought  by  O'Neal 
against  Cobb.  The  declaration  contains  two  counts: 
ther  first,  for  a  false  and  fraudulent  representation  of 
soundness:  the  second,  for  fraud  and  deceit  in  the  sale 
of  the  slave,  founded  upon  the  circumstances  of  the 
case.  The  case  was  tried  at  the  January  term,  1854, 
of  the  Montgomery  circuit  couii.  The  plaintiff  recov- 
ered $833  75  damages,  for  which  judgment  was  ren- 
dered; and  a  new  trial  having  been  refused,  the  case 
is  brought  to  this  court  by  an  appeal  in  error.  It  ap- 
pears from  the  proof  in  the  record,  that  a  short  time 
prior  to  the  26th  of  May,  1853,  an  agresment  was  en- 
tered into  between  Cobb  and  O'Neal,  for  the  purchase 
of  a  slave,  named  Priscilla,  by  the  latter  from  the 
former.  It  ftirther  appears,  that  on  the  31st  of  Janua- 
ry, 1853,  Cobb  had  purchased  said  slave  from  one 
Thomas  C.  Brunson,  at  the  price  of  eight  hundred  dol- 
lai-s:   and  Branson  being  a  minor^  one  Tompkins,  a  re- 
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flponsible  person,  joined  in  the  bill  of  sale  to  Cobb, 
which  contained  a  warranty  of  the  soundness  of  said 
slave.  In  the  negotiation  between  Cobb  and  O'Neal, 
the  former  demanded  nine  hundred  and  fifty  dollars  for 
the  slave,  provided  Tie  should  execute  the  bill  of  sale  to 
O'K^eal;  but  proposed  to  take  seven  hundred  and  fifty 
dollars,  if  O'Neal  would  agree  to  accept  a  bill  of  sale 
for  the  slave  fi'om  the  said  Thomas  C.  Brunson,  who 
was  still  a  minSr,  It  is  proved  by  a  witness  who  was 
present  at  Brunson's  store,  in  Clarksville,  on  the  26th 
of  May,  1853,  where  Cobb^  O'Neal  and  Brunson  were 
talking  over  the  trade,  just  befpre  the  bills  of  sale  fi'om 
Cobb  to  Brunson,  and  from  Brunson  to  O'Neal  were 
executed — ^that  he,  the  witness,  heai'd  the  slave  Priscilla, 
cmigh^  and  asked  her  about  it;  she  said  she  had 
been  sick  for  some  time,  and  had  a  severe  hemorrage 
of  the  lungs.  Witness  told  O'Neal  and  Cobb  what  .the 
slave  had  just  said;  Cobb  replied,  that  "she  was  merely 
putting  on,  she  not  did  want  to  go  to  the  country  •>  that 
she  was  sound,  and  he  would  warrant  her  to  be  so." 
The  witness  further  proves  that  O'Neal  agreed  to  take 
the  bill  of  sale  from  Brunson,  but  said,  that  as  Brun- 
son was  a  minoTj  he  would  look  to  Cobb  for  the 
soundness   of  the  negro. 

The  bills  of  sale  were  then  executed:  first,  a  bill  of 
sale  for  said  slave  from  Cobb  to  Brunson:  and  then  a 
bill  of  sale  from  Brunson,  each  containing  a  warranty 
of  soundness.  The  seven  hundred  and  fifty  dollars,  the 
price  of  the  slave,   was  paid  by  O'Neal  to  Cobb. 

The  proof  of  physicians,  who  examined  the  slave  a 
few  days  after  the  purchase  by  O'Neal,  shows  that  she 
was  laboring  under  consumption^   and  that  from  the  in- 
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dications,  the  disease  must  have  been  of  several  months 
standing:  and  that  the  slave  was  of  no  value.  The 
proof  also  shows,  that  Cobb  was  a  physician.  There 
is  a  good  deal  of  other  testimony  in  the  bill  of  ex- 
ceptions,  which  it  is  not  material  to  notice. 

For  the  plaintiff  in  error  it  is  insisted,  that  the 
judgment  is  erroneous  upon  several  grounds;  the  most 
plausible  of  which  is,  the  supposed  error  of  the  court 
in  admitting  evidence  of  the  verbal  statement  of  Cobb, 
made  at  the  time  the  bills  of  sale  were  executed,  in 
respect  to  the  soundness  of  the  slave.  The  objection, 
if  we  rightly  comprehend  it,  amounts  to  this,  that  in- 
asmuch as  by  the  contract  of  the  parties,  which  was 
reduced  to  writing,  O'Neal  agreed  to  accept  a  bill  of 
sale  for  the  slave  from  Brunson,  his  remedy  was  upon 
the  covenant  of  warranty,  against  Brunson ;  and  con- 
sequently, the  verbal  representation  of  Cobb,  as  to  the 
soundness  of  the  slave,  was  inadmissible;  because  not 
contained  in  the  written  agreement,  and  also,  because 
it  could  not  be  made  the  foundation  of  an  action 
against  Cobb.  This  reasoning,  we  think,  is  altogether 
unsound  in  any  view  of  the  case.  The  proof  in  the 
record  before  us,  clearly  establishes  that  a  gross  fraud 
was  practised  upon  O'Neal:  that  the  slave,  at  the  time 
of  the  sale,  was  of  little  or  no  value;  that  the  fact 
of  unsoundness  must  have  been  well  known  both  to 
Cobb  and  Brunson:  and  that  the  circuity  of  a  convey- 
ance from  Cobb  to  Brunson,  and  from  him  to  O'Neal, 
was  a  mere  artifice  to  shield  Cobb  from  liability.  Brun- 
son being  protected  by  his  minority. 

These  facts  alone,  in  our  opinion,  without*  the  aid  of 
the  evidence  objected  to,  suflSciently    support  the  verdict 
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of  the  jury  upon  the  second  count  of  the  declaration. 
But,  we  think  the  verdict  is  equally  well  supported 
upon  the  first  count.  The  rule  of  evidence  supposed 
to  have  been  infringed  by  the  admission  of  Cobb's  re- 
presentations at  the  time  the  bills  of  sale  were  execut- 
ed, has  no  application  to  this  case. 

It  is  certainly  true,  that  parol  evidence  will  not  be 
received,  to  add  to  a  written  agreement  a  term  or  stip- 
ulation, which,  though  agreed  upon  between  the  par- 
ties as  part  of  the  contract,  was  not  introduced  into 
the  written  instrument,  for  this  would  be,  to  alter  the 
agreement. 

But  consistently  with  this  principle,  it  is  well  estab- 
lished that  a  substantive  collateral  agreement  may  be 
substantiated  by  parol  evidence.  11  Humph.,  308. 
Chitty  on  Oon.,  108,  113.     2  Stark.  Ev.,   551,   558. 

The  representation  of  Cobb,  "that  the  slave  was 
sound,  and  he  would  warrant  her  to  be  so,"  was  an 
independent,  substantive  stipulation,  collateral  to  the  writ- 
ten instrument:  and  upon  the  principle  just  stated,  was 
clearly  admissible.  This  representation  constituted  a 
warranty,  and  might  well  have  been  treated  as  such. 
But  viewing  it  merely  as  a  misrepresentation  of  a  ma- 
terial fact,  affecting  the  quality  and  condition  of  the 
subject  matter  of  the  contract,  and  made  as  an  induce- 
ment thereto,  with  knowledge  that  it  was  false;  it  un- 
questionably furnishes,  in  itself,  an  ample  and  complete 
ground  of  action  upon  well  settled  principles:  And 
upon  this  ground,  the  recovery  in  the  present  case,  is 
well  sustained  upon  the  first  count  of  the  declaration. 

This  case,  in  some  of  its  features,  is  strikingly 
novel.    The  fact    that   Branson,  a  stranger  to   this  par- 
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ticular  transaction,  was  introduced  and  made  to  act 
a  part  therein;  and  the  other  fact,  that  Cobb  should 
have  vohmtarily  proposed  to  abate  two  hundred  dollars 
of  the  price  of  the  sale,  as  inducement  to  O'Neal  to 
receive  the  bill  of  sale  from  Branson,  are  not  suscepti- 
ble of  explanation,  consistently  with  the  idea  of  fair 
dealing  '  between*  the  parties,  and  impress  upon  the 
transaction  a  character,  which  there  is  nothing  to  be 
found  in  this  record,   either  to  change  or  alleviate. 

The  case  is  a  forcible  illustration  of  the  wisdom  of 
the  law,  in  leaving  fraud  undefined^  because  in  its 
multiform  and  various  aspects,  it  defies  and  eludes  all 
definition. 

The  objections  to  the  charge  of  the  court  are  una- 
vailable, taken  altogether,  no  substantial  error  can  be 
•predicated  of  it. 

The  judgment  will  be  aflBrmed. 


Joel  Mayfield  vs.  Beech  &  Huiheb. 


1.  Pbactici.  Verdict  vnthout  an  %8Stte  void.  The  verdict  of  a  jury  with- 
out an  issue  to  try,  is  a  nullity,  and  affords  no  legal  authority  for  a 
judgment  thereon.  Thus,  in  an  action  of  debt  upon  a  bill  single,  com- 
menced and  conducted  by  the  plaintiff  under  the  act  of  1811,  ch.  114, 
§  1  ;  the  defendants  plead  in  abatement,  that  the  writ  was  executed 
upon  them  while  attending  a  public  election,  to  which  the  plaintiff  re- 
plied without  exception,  traversing  the  truth  thereof  and  the  defend- 
ants rejoined,  tendering  an  issue  to  the  country.  A  jury  was  sworn  to 
try  the  "issues  joined,"  and  thereupon  the  plaintiff  moved  to  quash 
the  plea  in  abatement,  which  was  done,  and  the  defendants  then  moved 
to  non,  pros,  the  plaintiff  for  want  of  a  declaration,  which  motion  was 
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overruled,  and  thereupon  the  jury  rendered  a  verdict  for  the  plaintiflE^ 
upon  which  tho  court  gave  judgment.  Held,  that  the  jury  ought  to 
have  been  discharged,  as  no  issue  remained  for  them  to  try,  and  the 
verdict  was  a  nullity,  as  well  as  the  judgment  thereon. 
2.  Same.  Acit  of  1794,  ch,  1,  §  26,  and  1811,  ch,  114,  §  1.  The  act 
of  1811,  ch.  114,  §  1,  authorizing  the  plaintiff  in  a  suit  upon  a  spe- 
cialty, note  or  liquidated  account  signed  by  the  parties,  to  conduct  his 
own  suit  and  dispensing  with  a  declaration,  creates  an  exception  to  the 
general  rule  declared  by  the  act  of  1794,  ch.  1,  §  26,  and  in  order  to 
render  the  proceedings  valid  under  the  same,  i^  must  appear  that  the 
case  in  judgment  is  within  the  exception. 


FROM    WILLIAMSON. 


This  action  of  debt,  upon  a  bill  single,  was  insti- 
tuted and  conducted  under  the  act  of  1811,  ch.  114, 
§  1,  in  the  circuit  court  of  Williamson  county,  where  at 
the  July  term,  1854,  before  Baxter,  judge,  there  was 
verdict  and  judgment  for  the  plaintiffs.  The  defendants 
moved  for  a  new  trial,  which  the  court  reftised,  and 
one  of  the  defendants   appealed  in  error  to  this  court. 

R.  0.  FosTBB  and  Cook,   for  the  plaintiff  in  error. 

John  Marshall,  for  the  defendant  in  error. 

MoKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt,  in  the  circuit  court  of 
Williamson,  brought  upon  a  hill  single  by  Beech  &  Hun- 
ter against  Mayfield  &  Morton.  At  the  July  term,  1854, 
judgment  was  rendered  for  the  plaintiffs,  and  Mayfield 
alone  appealed  in  error  to  this  court.  The  irregnlari- 
ty  of  the  proceedings  constitutes  the  ground  of  error, 
upon  which  a  reversal  of  the  judgment  is  sought. 
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The  summons  was  issued  on  the  4th  of  March,  1854, 
returnable  to  the  March  term.  From  the  sheriff's  re- 
turn it  appears,  that  the  summons  was  served  on  the 
defendant,  Mayfield,  on  the  day  of  its  issuance,  to  wit: 
4th  of  March,  and  on  the  defendant  Morton  on  the  6th 
of  March.     ^ 

No  declaration  was  ever  filed  in  the  cause,  for  the 
reason,  as  stated  at  the  bar,  that  the  plaintiffs  in  pur- 
suance of  the  act  of  1811,  ch.  114,  §  1,  appeared  in 
proper  person,  and  conducted  their  suit. 

No  steps  whatever  were  taken  in  the  cause,  by  either 
party,  at  the  appearance  term.  At  the  next  ensuing 
term,  July  term,  1854,  an  informal  and  insufficient  plea 
in  abatement  was  filed  by  the  defendants  jointly^  the 
allegation  of  which  is,  that  the  "simimons  was  execut- 
ed on  them  on  the  4th  day  of  March,  1854,  the  day 
of  election  of  sheriff,  &c.,  in  the  county  of  Williamson, 
&c.,  while  they  were  attending  said  election."  To  this 
plea  the  plaintiffs  replied  without  exception;  and  the 
defendants  rejoined,  tendering  an  issue  to  the  country. 

The  record  shows,  that  at  the  same  time  a  jury 
was  empannelled  to  try  the  "issues  joined,"  and  imme- 
diately upon  this  being  done,  the  plaintiffs  moved  the 
court  "to  quash  the  plea  in  abatement,  filed  by  the  de- 
fendants," which  motion  was  sustained.  The  defendants 
thereupon  moved  to  non  pros,  the  plaintiffs  for  want  of 
a  declaration;  but  the  court  overruled  this  motion.  To 
the  action  of  the  court  upon  both  motions,  the  defend- 
ants excepted. 

The  jury  then  proceeded,  as  appears  jfrom  the  record, 
to  "find  the  issues  joined"  in  favor  of  the  plaintiffs; 
and  that    a  balance   of  the   debt    of   $632  55  remained 
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unpaid,   and   assessed    the    damages    to    $19  50.      Upon 
which  verdict  judgment  was  entered  up  for  the  plfi^intiflfe. 

Notwithstanding  the  great  laxity  of  practice  sanction- 
ed by  recent  legislative  enactments,  the  proceedings  in 
this  case  cannot  be  sustained.  It  was  irregular  to  en- 
tertain the  motion  to  strike  out  the  plea  in  abatement 
under  the  circumstances;  but  even  if  this  were  allow- 
able, the  jury  ought  to  have  been  discharged,  as  there 
remained  no  issue  in  the  cause  for  them  to  try.  The 
verdict,  therefore,  mubt  be  regarded  as  a  nullity,  and 
as  no  authority  or  foundation  for  the  judgment  render- 
ed thereon. 

Again :  The  record  does  not  bring  the  plaintiffs  with- 
in the  act  of  1811,  ch.  114.  This  act  makes  an  ex- 
ception to  the  general  rule,  declared  by  the  act  of  1794, 
oil.  1,  §  26,  that  every  plaintiff  or  his  attorney,"  in 
any  suit,  in  any  of  the  courts  of  this  State,  shall  file 
his  deolaration  in  the  clerk's  ofBce  within  the  three 
first  days  of  the  term  to  which  the  writ  is  made  re- 
turnable,  &c.,   or  such  suit  shall  be  dismissed. 

By  the  act  of  1811  the  plaintiff  may  appear  in  pro- 
per person,  and  conduct  his  suit,  and  if  it  be  founded 
upon  a  "specialty,  note,  or  liquidated  account,  signed  by 
the  parties,"  a  declaration  is  dispensed  with. 

This  being  an  exception  to  the  general  rule,  enongh 
ought  to  appear  from  the  record  to  show  distinctly  that 
the  case  is  within  the   exception. 

Judgment  reversed,   and  the  case  remanded. 
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W.  E.  Jokes  v8.  W.  F.  Davidson. 


1.  Contract.  Construction.  In  a  contract  between  two  parties  where- 
by thej  agreed  to  prosecute  and  collect  certain  pension  claims — assign- 
ing to  one  the  duty  of  preparing  the  papers,  and  to  the  other  that  of 
procuring  the  allowance  of  the  elaims,  and  stipulating  that  the  projits 
are  to  be  equally  divided  between  the  parties  after  a  deduction  by  the 
latter  of  five  per  cent,  upon  the  amount ;  the  word  profits^  as  therein 
used,  imports  the  nett  amount  after  deducting  any  proper  expenses  in- 
cident to  the  business. 

2.  Etidenck.  Bill  of  discovery  and  answer  in  aid  of  suit  at  law.  When 
they  may  he  used  as  evidence.  Practice.  A  respondent  to  a  petition  of  discov- 
ery in  aid  of  a  suit  at  law,  cannot  produce  his  answer-thereto  as  evidence 
for.  himself.  It  is  admissible  at  the  instance  of  the  adverse  party  alone, 
nnd  it  is  for  him  to  determine  whether  it  is  to  be  admitted  as  evidence 
or  not,  and  it  is  proper  tor  him  to  produce  his  petition  not  as  evidence 
for  himself,  but  in  order  to  let  in  the  answer,  and  if  such  answer  be 
admitted  by  the  court  at  the  instance  of  respondent  without  intentional 
waiver  of  exception  at  the  time,  the  objection  of  the  petitioner,  thereto, 
is  good  at  any  stage  of  the  proceedings  befere  verdict.  Thus,  where  the 
defendant  in  an  action  of  assumpsit  filed  his  petition  of  discovery  against 
the  plaintiff,  which  the  latter  answered,  and  produced  his  said  answer  as 
evidence  for  himself  upon  the  trial  without  objection,  and  the  defendant 
offered  to  read  his  petition  as  evidence  for  himself,  which  being  object- 
ed to,  was  excluded ;  whereupon  he  moved  to  withdraw  the  answer  from 
the  jury,  such  motion  to  exclude  the  answer  should  have  been  allowed. 

3.  Samk.  Bame.  When  petition  of  discovery  evidence  against  petitioner. 
A  petition  of  discovery  is  no  evidence  for  the  party  who  filed  it — nor  in 
general  is  it  evidence  agiunst  him  in  a  trial  at  law,  being  considered  as 
the  mere  suggestions  of  counsel  to  elicit  disclosures  in  the  answer;  but 
as  the  answer  is  to  be  taken  as  the  most  cogent  proof  against  the  party 
who  filed  it,  being  his  deliberate  statement  on  oath  of  the  facts  of  the  case, 
it  would  seem  that  when  the  petition  is  sworn  to,  and  can  no  longer  be 
considered  as  the  suggestions  of  counsel,  it  may  in  such  case  be  read  as 
evidence  against  the  person  who  filed  it.    Per  Totten^  J. 

4.  Contract.  Rlegal  execution  of  valid  contract.  Effect  of  upon  the 
remedy  of  joint  contractors  as  against  each  other.  The  remedy  of  one  of 
two  joint  contractors  as  against  the  other  is  not  effected  by  illegal  acts  of  the 
latter,  done  without  the  knowledge  or  consent  of  the  former,  in  executing  a 
contract  valid  in  itself.    Thus,  two  parties  engaged  with  each  other  by  a  writ- 
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ten  contract,  legal  in  itself,  to  prosecute  certain  pension  claims  against  the 
general  government;  and  the  one  without  the  consent  or  acquiescence  of 
the  other,  and  unautl^prized  by  the  contract,  made  a  champertous  arrange- 
ment with  a  client,  by  which  he  realized  for  his  services  in  collecting  one 
of  the  claims  designated  in  the  contract,  a  considerable  fee.  Hkld  :  Thai 
in  an  action  by  his  co-contractor  against  him  for  his  proportion  of  the 
fee,  he  could  not  avail  himself  of  this  illegal  transaction  to  avoid  a 
recovery. 


FROM  DAVIDSON. 


This  was  an  action  of  assumpsit  instituted  in  the 
circuit  court  of  Davidson  county,  by  "W.  F.  Davidson 
against  W.  E.  Jones.  In  1852  the  parties  entered  into 
a  contract,  in  writing,  to  collect  and  prosecute  certain 
pension  claims  against  the  Federal  Government.  The 
claims  were  described  in  the  writing,  and  among  them 
that  of  the  heirs  of  Captain  Thomas  Gray,  an  officer  in 
the  army  of  the  revolution.  The  terms  of  the  contract 
were,  that  the  plaintiff  was  to  prepare  the  papers  in 
each  of  the  cases,  and  the  defendant  to  have  them  au- 
dited and  allowed  at  Washington ;  and  the  profits  to  be 
divided  equally  between  them^  exclusive  of  five  per  cen- 
tum on  the  amount,  which  was  to  be  retained  by  the 
defendant.  It  seems  that  each  of  the  parties  had  been 
engaged  in  the  same  business  before,  and  that  this  con- 
tract was  entered  into  as  to  the  claims  designated,  in 
view  of  a  probable  conflict  between  them  in  attempting, 
severally,  to  secure  the  collection  of  said  claims.  The 
plaintiff,  Davidson,  in  pursuance  of  the  contract,  pre- 
pared the  papers  necessary  for  the  investigation  of 
the  claim  of  the  heirs  of  Captain  Gray,  and  others,  and 
forwarded  them  for  the  signatures  of  the  claimants,  but 
was  answered  that  the  defendant,  after  the  execution  of 
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the  contract,  •  and  before  the  presentation  of  the  papers 
prepared  by  him,  had.  already  procured  of  the  claimants 
under  the  Gray  claim,  a  power  of  attorney  to  act  for 
them,  executed  to  himself.  Upon  this  latter  claim,  the 
defendant  recovered  of  the  government  $5,607  02,  un- 
der a  contract  made  before  the  recovery,  that  he  was 
to  have  for  his  services  one  half  of  the  amount  recover- 
ed. This  amount  of  $2,750  was  paid  by  the  claimant 
to  Jones,  and  to  recover  one  half  thereof  under  the 
contract,  Davidson  instituted  this  suit.  It  appears  that 
Jones  procured  the  assistance  of  counsel  at  "Washington 
in  the  prosecution  of  the  claim,  to  whom  he  paid 
$440  for  his  services.  Pending  the  litigation  in  the 
court  below,  Jones  filed  a  petition  of  discovery  against 
Davidson,  which  the  latter  answered,  and  upon  the  trial 
this  answer  was  produced  by  Davidson  as  evidence  in 
his  favor,  no  exception  being  taken  at  the  time.  Jones 
then  introduced  his  petition  as  evidence  for  himself, 
which  was  objected  to,  and  excluded  by  the  court.  He 
then  moved  to  exclude  from  the  jury  the  answer  of 
Davidson,  which  motion  the  court  overruled.  His 
Honor,  judge  Baxter,  instructed  the  jury,  that  the  agree- 
ment did  not  constitute  the  parties  partners;  that  neither 
of  them  were  to  be  allowed  their  expenses,  or  any  de- 
duction therefor-,  that  in  other  words,  it  was  gross,  and 
not  nett  profits  which  were  to  be  equally  divided.  In 
reference  to  the  illegal  manner  of  the  execution  of  the 
contract  by  Jones,  as  affecting  Davidson,  in  this  action 
the  court  instructed  the  jury  as  follows:  "The  prose- 
cution of  pension  claims  against  the  government  is  a 
lawftd    business,    when    done  in    a    legal    manner,    but 

when  done  in  either  of  the  ways  prohibited  by  the  acts 
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of  congress,  it  was  illegal,  and  subject  to   all  the  inci- 
dents belonging  to  illegal  contracts.     It  is  in  contraren- 
tion  of  the  acts  of  congress    for    an    agent  or    attorney 
to  prosecute  a  claim  for  a  pension  under  an  agreement 
with  the  pensioner,  that   he,  the   agent,  should   have  a 
part  of  the  pension,  if   recovered,  for  his    services,  and 
all  such  contracts  are  void.      If  any  such  contract  was 
entered  into  by  the  plaintiff  and  defendant  for  the  pros- 
ecution of  the  pension  claim   which    is    the    subject    of 
this    controversy,    such  contract  is  illegal  and  void,  and 
could  not  have    been    enforced    against    the    pensioner. 
And  although   the  pensioner  had  paid  the    fee  volunta- 
rily to    the    defendant,    yet    such  is  the    disgust   which 
courts  of  justice    feel    for   all   such   illegal    transactions, 
they   will   neither    hear   the    complaints    nor   settle   the 
disputes    between    partners    in   iniquity.      In    such  case 
they  would  leave  the    fund   where    tiiey   found    it,    and 
turn  the  plaintiff  out   of   court,  to  seek  his    remedy   as 
he    had    acquired    his   right.     If  it   appears    from    the 
proof,  that  Jones  and  Davidson  conjointly,   or  ttutt  Da- 
vidson by  himself,   or  that  Jones,  with  the  consent  and 
acquiescence  of  Davidson,  had  made  such  a  contract  for 
the  prosecution  of  this  claim,  you  wiU  find  for  the  de- 
fendant.     But  the  law  never  presumes  fraud  or  illegal- 
ity, and  the  proof  of   it   lays    on   him  who    alleges  it, 
and  if  it  fails  to   show    that    any    such  illegal  contract 
was  made,    or  if  it  shows  that   Jones  made   snch   con- 
tract, but  without  the  knowledge  or  consent    of    David- 
son, the  latter's  rights  as  against  the  former  cannot  be 
affected  thereby.     In  the  first  case  there  would  be  noth- 
ing to    affect    the   rights   of    either.     In  the   second  it 
would  not  lie  in  tha  mouth  of  Jones  to  plead  hie  own 
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fraud,  in  bar  of  tibie  rights  of  an  innocent  parfy.  What- 
ever illegal  contract,  therefore,  may  have  been  made  by 
Jones  with  the  pensioner,  if  Davidson  was  innocent  of 
any  participation  therein,  in  this  suit  against  Jones,  he 
wonld  have  precisely  the  same  rights,  as  if  Jones'  con- 
tract with  the  pensioner  had  been  legal."  iThe  jury 
rendered  a  verdict  for  the  plaintiff,  assessing  his  dam- 
ages at  $1,256  25.  The  defendant  moved  for  a  new 
trial  and  in  arrest  of  judgment,  which  being  overruled, 
and  judgment  rendered  upon  the  verdict,  he  appealed 
in  error  to  this  court. 

N.  8.  Bbowk  and  A.  Ewma,  for  the  plaintiff  in  error. 

John  Bsm,  for  the  defendant  in  error. 

TorrsN,  J.,  delivered  the  opinion  of  the  court. 

Assumpsit:  judgment  for  the  plaintiff  in  the  court 
below,    and  defendant,  Jones,  appealed  in  error. 

It  appears  that  the  parties  entered  into  a  contract 
in  writing,  to  prosecute  certain  claims  for  pensions 
against  the  government  of  the  United  States.  The  plain- 
tifl^  Davidson,  was  ^^to  prepare  the  papers  necessary  to 
the  investigation  of  said  cases,"  and  the  defendant, 
Jones,  was  ^^  to  attend  to  the  prosecutioi\  of  said  claims 
before  the  Department  at  Washington,  and  the  profits 
to  be  equally  divided  between  them,"  after  allowing  to 
said  defendant  five  per  eent.  on  the  amount.  One  of 
the  claims  in  fevor  of  Nancy  Gray,  widow  of  Captain 
Thomas  Gray,  was  realized  in  the  name  of  Bansom 
A.    Gray,    her  only    child    and  heir,    she    being   dead, 
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and  the  sum  of  $6,507  02,  was  received  from  the 
gOTernment;  One  half  of  which  was  paid  over  by  de- 
fendant to  Eansom  A.  Gray,  and  the  other  half  he  re- 
tains for  himself,  refusing  to  divide  the  same  with  the 
plaintiff. 

In  prosecuting  the  claim  before  the  Department,  the 
defendant  employed  counsel,  who  attended  to  the  case, 
and  he  paid  him  as  a  lee,  tour  hundred  and  forty  dollars. 

Severa].  questions  are  made.  Ist.  It  is  insisted,  that 
his  Honor,  the  circuit  judge,  erred  in  his  construction 
of  the  contract.  He  stated  to  the  jury,  that  in  the 
use  of  the  word  "^r(?/?te,"  "gross  profits"  were  meant 
and  intended  by  the  parties.  We  do  not  concur  in 
this  construction  of  the  contract.  The  word  profits  has 
a  fixed  and  definite  meaning,  and  in  its  present  use, 
imports  the  nett  amount  made  after  deducting  any  pro- 
per expense  incident  to  the  business.  We  do  not  sup- 
pose the  parties  intended  to  keep  any  account  of  their 
personal  expenses,  but  the  fee  paid  to  counsel  seems  to 
be  a  necessary  and  proper  charge  in  the  course  of  the 
business.  It  should  therefore  be  deducted  from  the 
gross  amount  received. 

2nd.  The  defendant  filed  his  petition  for  discovery 
against  the  plaintiff,  under  our  act  of  1848,  ch.  177, 
a  proceeding  which  is  similar,  in  all  respects,  to  a  bill 
for  discovery  in  aid  of  a  suit  at  law. 

The  plaintiff  answered  the  petition,  and  at  the  trial 
read  his  answer  in  evidence  to  the  jury.  The  defend- 
ant then  offered  to  read  his  petition,  which,  on  objection, 
was  ruled  out  by  the  court,  and  thereon  the  defendant 
moved  the  court  to  take  the  answer  from  the  jury, 
which  was  reftised. 
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This  practice  was  irregxdar.  As  to  the  petition  or 
bill  for  discovery,  it  was  of  conrse  no  evidence  for  the 
party  who  filed  it:  nor  in  general  is  it  evidence 
against  him  in  a  trial  at  law,  "/br  it  is  taken  to  he 
the  stiggestiona  of  counsel "  made  to  elicit  disclosures  in 
the  answer  of  the  respondent.  Medoalf  vs.  Medealf  1 
Atk.,  63.  Bowman  vs.  Seyhoume.  7  T.  R.  8.  2 
Selw.  N.  R,  744.      Grisby's  Kv.,  427,  margin. 

But  as  an  answer  is  considered  the  most  cogent 
proof  against  the  person  who  filed  it,  it  being  his  de- 
liberate statement  on  oath^  of  the  facts  and  truth  of  the 
case — ^it  would  seem  that  when  the  bill  is  svDom  tOy 
and  can  no  longer  be  considered  as  the  suggestions  of 
counsel^  it  may  in  such  case  be  read  as  evidence  against 
the  person  who  filed  it. 

In  the  trial  at  law,  it  was  proper  for  the  defendant 
to  produce  his  bill  or  petition  for  discovery,  not  ss  evi- 
dence for  him,  but  in  order  to  let  in  the  respondent's 
answer  thereto,  if  he  intended  to  use  it  as  evidence. 
Its  office  then  is  to  prove  that  such  a  bill  had  been 
filed,  and  to  show  the.  matters  of  fact  to  which  the 
respondent  was  interrogated;  for  it  is  as  to  these,  that 
the  answer  must  be  limited  and  confined.  Grisbys  Ev., 
429,  margin.  Bowman  vs.  Seyhourne^  7  T.  R.,  8. 
Ewer  vs.  Ambrose^    4  B.   &  C.  25. 

And  when  the  answer  is  offered  in  evidence  against 
the  respondent  in  a  trial  at  law,  the  rule  is,  that  the 
whole  of  the  answer  responsive  to  ^  the  bill  must  be 
read;  for  it  is  considered  in  the  light  of  admissions, 
which  must  be  taken  altogether,  or  not  at  all.  Gilbert 
on  Ev.,  51.      Grisby's  Ev.,  429,  margin. 

But  the  respondent  cannot    produce  his   answer  to  a 
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HU  of  discovery  in  evidence  for  himself.  He  cannot, 
says  Chancellor  Kent,  in  Phillips  vs.  Thampaon^  1 
J.  C.  R.,  141,  testify  for  himself,  unless  at  the  instance 
and  on  the  call  of  the  adverse  party,  and  it  is  for  him  to 
determine  whether  the  answer  is  to  be  admitted  as  evi- 
dence or  not.  A  similar  rule  of  practice  was  declared 
by  tins  coart;  Tnrley  J.,  delivering  the  opinion,  in 
Thompson  ,v8.   French^  10  Yerg.  R.,  468. 

Now,  in  the  case  before  ns,  the  answer  was  read  a3 
evidence  for  the  respondent,  without  objection,  but  it 
was  competent  to  make  the  objection  afterwards,  and 
move  its  exclusion  from  the  jury,  unless  there  was  an 
intentional  waiver  of  the  objection,  when  the  answer 
was  offered  in  evidence. 

We  are  not  prepared  to  say  it  was  a  case  of  such 
waiver,  and  as  the  evidence  was  clearly  incompetent,  it 
was  error  not  to  exclude  it. 

8rd.  It  is  argued  for  defendant,  Jones,  that  the 
contract  was  illegal,  it  being  in  contravention  of  the 
act  of  congress,  1888,   ch.   189. 

This  act  provides  that  no  sale  or  transfer  of  any 
interest  in  a  pension  claim  shall  be  valid,  nor  shall 
the  same  be  liable  to  seizure  by  legal  process ;  "  but 
shall  enure  wholly  to  the  personal  benefit  of  the  pen- 
sioner," and  where  the  fund  is  paid  to  an  agent,  he 
is  required  to  take  an  oath  that  his  relation  to  the 
fond,  is  in  accordance  with  the  true  intent  of  the  law 
in  this  respect. 

Now  the  question  is,  whether  the  contract  between 
the  plaintiff  and  defendant  is  in  contravention  of  the 
act  of  congress?  And  certainly  there  is  nothing  on  the 
face  of  the  contract  from  which    such  an    inference    can 
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be  made.  It  is  perfectly  clear,  however,  that  the  con- 
tract made  by  Jones,  the  defendant,  with  Bansom  A. 
^^7)  to  prosecute  his  daim  for  the  pension,  which 
was,  that  he  was  to  have  half  the  amount  coUected, 
was  a  champertous  contract,  and  it  is  difficult  for  us 
to  conceive  how, the  fund  could  have  come  into  the 
hands  of  Jones,  under  this  contract,  consistently  with 
the  oath,  if  taken,  required  to  be  administered  to  an 
agent  in  such  case. 

But  the  plaintiff  was  no  party  to  this  illegal  con- 
tract so  far  as  any  thing  appears,  and  therefore  could 
not  be  affected  by  it. 

In  this  view,  we  cannot  permit  the  defendant  to  al- 
lege his  own  iniquity  to  the  prejudice  of  an  innocent 
person. 

In  the  Ohio  Insurance  and  Trust  Company  vs. 
Merchants  Insurance  and  Trust  Company^  11  Humph. 
R.,  16,  where  the  subject  of  remedy  upon  illegal  con- 
tracts was  very  much  considered,  it  is  said  tliat  the 
remedy  is  not  denied,  unless  the  contract  grow  imme- 
diately out  of  and  be  connected  with  the  illegal  act. 
Armstrong  vs.   Toler^  6  Oond.  R.  802. 

And  so  if  the  person  pay  the  debt  of         _ 
request,    an    action    may    be    sustained   ^d^MJi^^  "^^Jq 
money,  though  the  original  contract  was  iplawftd^^jjgi^^  ^ 
known  to    be    so,    when    the    plaintiff 
JFaikney  vs.   Reynovs^  4  Burr,  2069.        I    t-lBHARTt 

The   plaintiff's    rights  cannot    be    affec^^unless 
were  a  sharer  directly  in  the  illegal  transaction,    jatodg- 
son  vs.  lempU  5  T.  R.,    181.     Holman  vs.    Johnson^ 
Cowper,  341. 

The  instructions  of  his  Honor,  the  judge,  to  the  jury, 
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on  this    branch  of  the  case,    were,    as  it    seems  to  us, 
perfectly  correct.    But    for    the  errors    before  mentioned, 
the  judgment  will  be  reversed,  and  the  cause  remanded 
for  another  trial. 
Judgment  reversed. 


EoBEKT  Smtih  ei  al,  vs.  A.  P.  Eakin  et  al. 


1.  Covenant.  On  attachment  'bond.  Liability  of  obligors.  The  liability 
of  the  obligors  on  an  attachment  bond  is  created  by  and  rests  alone  upoa 
the  stipulations  of  their  bond,  and  in  an  action  upon  the  same  they 
cannot  be  charged  otherwise  or  to  any  greater  extent  than  is  therdn 
provided.  Thus,  in  an  action  of  covenant  upon  an  attachment  bond, 
executed  by  parties  not  plainUflTs  in  the  attachment,  conditioned  to  be 
void  upon  the  payment  by  the  plaintiff  in  the  attachment  of  all  such 
costs  and  damages  as  might  be  recovered  against  them  by  suit,  for  tbe 
wrongful  suing  out  of  said  attachment^  it  was  held  that  said  action  could 
not  be  maintained  until  such  costs  and  damages  had  been  ascertained 
by  suit. 

2.  Same.  Same,  Action  upon  statutory  bond.  Measure  of  damages. 
Upon  an  attachment  bond  executed  in  conformity  to  the  statutes^  by 
the  plaintiffs  in  the  attachment,  the  action  of  covenant  will  lie  in  the 
first  instance  ;  and  a  recovery  may  be  had,  not  only  for  such  damages 
as  are  properly  recoverable  in  tbe  common  law  action,  but  likewise  for 
other  damages,  upon  grounds  contemplated  by  the  statutes,  and  not  em> 
braced  by  the  principles  governing  the  action  on  the  case. 

3.  Same.  Same.  Same.  Vindictive  damages.  The  terms  *^  wrongfully 
suing  out  said  attachment  '^  as  used  in  our  statutes  prescribing  tbe  form 
of  attachment  bonds,  are  as  properly  applicable  to  a  case,  where  the  pro- 
cess  has  been  resorted  to,  in  the  absence  of  sufficient  legal  cause  with- 
out reference    to  the   intent,   as  to  the  case  where    it  has    been    sued 
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out,  and  set  on  foot  from  motives  oi  malice  and  oppression*  The 
damages,  howerer,  would  be  confined  in  the  one  case  to  the  actual  in- 
jury sustained,  while  in  the  other,  vindictive  damages  might  be  allowed. 


FROM   DAVIDSON. 


This  is  an  action  of  covenant  from  the  circuit  coturt 
of  Davidson,  instituted  upon  the  bond,  the  condition 
of  which  is  quoted  in  the  opinion.  There  was  verdict 
in  the  court  below  for  the  defendants  and  judgment 
thereon,  from  which  an  appeal  in  error  was  prosecuted 
to  this  court. 

Wm.  Thompson,  for  the  plaintiffs. 

Andrew  Ewing,  for  the  defendants. 

McKiNNEY,   J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  covenant  brought  upon  an 
attachment  bond,  in  the  circuit  court  of  Davidson. 

On  the  23rd  of  January,  1849,  Eakin,  Eobinson  & 
Co.,  a  mercantile  firm  in  the  city  of  New  York,  com- 
posed of  Argyle  P.  Eakin,  Eichard  Eobinson,  and 
William  Eakin,  filed  an  attachment  bill  in  the  chancery 
court  at  Nashville,  in  behalf  of  themselves  and  other 
creditors  of  Eobert  Smith,  one  of  the  plaintifife  in  error, 
seeking  to  attach  certain  goods,  wares  and  merchandize, 
alleged  to  have  been  fraudulently  conveyed  by  said 
Smith  to  McEwen,  both  of  whom  were  made  defendants 
to  said  bill.  The  bill  was  sworn  to  and  filed  by  Ar- 
gyle   P.   Eakin,   one  of  the  members  of  said  firm. 
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The  bond,  executed  upon  the  issuance  of  the  attach- 
ment, was  signed  by  said  A.  P.  Ealdn,  with  Marvin 
Beed  and  John  A.  McEwen,  as  sureties  thereto.  The 
bond  is  in  the  penalty  of  thirty-six  hundred  dollars; 
and  the  condition,  after  reciting  in  the  usual  form,  that 
Eakin,  Bobinson  &  Oo.  had  obtained  an  attachment 
against  the  estate  of  Smith  and  McEwen,  contains  the 
following  condition:  "Now,  if  the  said  Eakin,  Eobin- 
Bon  &  Co.  shall  prosecute  the  said  suit  with  effect,  or 
in  case  they  fedl  therein,  shall  well  and  truly  pay  and 
satisfy  the  said  Robert  Smith  and  Robert  H.  McEwen, 
all  such  costs  and  damages  as  shall  be  awarded  and 
recovered  against  the  said  Eakin,  Robinson  &  Co.,  in 
any  suit  or  suits  which  may  be  hereafter  brought,  for 
wrongftdly  suing  out  said  attachment,  then  the  above 
obligation  to  be  void,  otherwise  to  remain  in  foil  force 
and  effect." 

The  present  action  is  foxmded  upon  this  bond,  and 
is  brought  against  all  the  obligors,  namely,  A.  P. 
Eakin,  Marvin  Reed,  and  John  A.  McEwen. 

The  declaration  contains  several  counts,  in  whid 
damages  are  sought  to  be  recovered  for  various  injuries 
alleged  to  have  been  occasioned  by  the  wrongfiil  suing 
out  of  said  attachment.  But  for  the  purpose  of  pre- 
senting the  question  upon  which  the  case  must  be  de- 
cided, it  is  not  necessary  to  notice  the  different  grounds 
upon  which  damages  are  claimed  in  the    declaration. 

The  breach  assigned  in  the  declaration,  is  the  &0- 
ure  of  the  defendants  to  pay  and  satisfy  the  damages 
occasioned  to  the  plaintiffs,  by  the  wrongftd  suing  oat 
the   attachment. 

We    will    first    consider  the  question,    whether   this 
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breach  is  within  the  condition  of  the  bond:  We  think  * 
it  too  clear  to  admit  of  discassion,  that  it  is  not.  It 
is  attempted  here  to  charge  the  defendants  with  a  lia- 
bility altogether  beyond  their  undertaking.  By  the  ' 
plain  terms  of  the  bond,  the  liability  of  the  defendants 
thereon,  is  secondary  and  conditional.  Their  undertak- 
ing is,  that  the  plaintifis  in  the  attachment,  Eakin, 
Bobinson  &  Oo.,  shall  pay  and  satisfy  all  snch  costs 
and  damages,  as  shall  be  awarded  and  recovered  against 
them,  said  Eakin,  Bobinson  &  Co.,  in  any  suit  or  suits 
thereafter  to  be  brought,  for  wrongftilly  suing  out  said 
attachment.  Hence  it  is  clear,  that  until  after  a  re- 
covery had  against  Eakin,  Bobinson  &  Co.,  no  suit 
can  be  maintained  upon  the  bond,  against  the  defend- 
ants, because,  until  then,  they  cannot  be  charged  witii 
a  breach  of  the  condition.  The  argument,  based  upon 
the  great  hardship  of  requiring  the  plaintiflfe  to  pursue 
the  firm  of  Eakin,  Bobinson  &  Co.,  to  a  distant  State, 
for  the  purpose  of  liquidating  and  recovering  damages 
against  them,  before  resorting  to  an  action  against  the 
present  defendants  on  their  bond,  is  of  no  force — ^the 
simple  answer  is,  that  the  liability  of  the  defendants 
is  created  by,  and  rests  alone  on  the  stipulations  of 
their  bond;  and  they  cannot  be  charged  otherwise,  or 
to  any  greater  extent  than  is  therein  provided.  The 
force  of  the  objection,  to  the  maintenance  of  the  pre- 
sent action,  is  not  diminished  in  the  least  degree,  by 
the  fact,  that  Argyle  P.  Eakin,  one  of  the  firm  of 
Eakin,  Bobinson  &  Co.,  is  a  party  to  the  bond. 

We  are  not  called  upon  in  this  case,  to  determine, 
whether  or  not,  the  plaintiffs  might  have  resorted  to  a 
separate    action    on    the  case  against    Argyle   P.  Eakin 
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alone,  to  recover  damages  for  the  wrongfdl  iBsnance  of 
the  attachment,  or  whether  in  case  of  such  recovery 
against  him,  the  bond  wonld  have  bound  him  and  his 
sureties  to  pay  such  damages.  Upon  these  questions 
we  intimate  no  opinion. 

The  firm  of  Eakin,  Eobinson  &  Co.,  was  the  credit- 
or in  the  present  case,  and  plaintiff  in  the  attachment; 
Argyle  P.  Eakin  had  no  authority  to  bind  the  firm  by 
deed^  he  did  not  assume  to  do  so,  and  his  execution 
of  the  bond  can  only  be  regarded  as  his  act  individ- 
ually. 

The  bond,  it  is  clear,  is  not  in  conformity  with  the 
requirement  of  the  statute.  The  law  contemplates,  that 
the  plaintiff  in  the  attachment,  whether  an  individual 
or  a  firm,  shall  give  the  bond.  And  xmder  the  ex- 
tended operation  of  our  attachment  laws,  applying  equal- 
ly to  foreign  and  domestic  creditors,  it  is  obvious  that 
in  the  case  of  foreign  creditors,  and  especially  mercan- 
tile firms,  whose  members  may  reside  in  different  States, 
it  may  sometimes  be  very  difficult,  if  not  impossible,  to 
comply  with  the  existing  law,  in  respect  to  the  bond. 
And  the  difficulties  in  the  way  of  the  defendant,  in  the 
attachment,  are  of  a  no  less  serious  character. 

How  shall  a  firm,  whose  members  reside  abroad, 
and  perhaps  in  places  distant  from  each  other,  give  the 
bond?  And  even  if  this  were  done,  how  shall  the  de- 
fendant in  the  attachment  proceed  to  sue  and  recover 
against  them? 

These  suggestions  can  have  no  influence  upon  the 
determination  of  the  case  in  hand,  they  may  serve, 
however,  to  show  the  necessity  for  a  modification  of  the 
law  upon   this  subject. 
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We  do  not  mean  to  be  understood  as  laying  down 
the  general  proposition,  that  in  all  eases,  the  defendant 
in  the  attachment,  before  resorting  to  an  action  on  the 
bond,  must  first  liquidate  the  damages  in  an  action  on 
the  case,  at  common  law.  Such,  we  think,  is  not  the 
law:  Nor  is  the  case  of  Smith  vs.  Story ^  4  Humph., 
169,    to  be  so  understood. 

Where  the  bond  has  been  executed  by  the  plaintiff 
in  the  attachment,  in  conformity  with  the  statute,  we 
hold,  that  the  action  may  be  upon  the  bond  in  the 
first  instance — ^and  that  in  such  action,  there  may  be  a 
recovery,  not  Only  for  such  damages  as  are  properly 
recoverable  in  the  common  law  action,  but  likewise, 
for  other  damages,  upon  grounds  contemplated  by  the 
statutes,  and  not  embraced  by  the  principles  governing 
the  action  on  the  ease.  It  is  not  necessary  to  hold, 
nor  do  we,  that  the  common  law  remedy  is  abolished 
by  the  remedy  on  the  bond.  But  we  are  unable  to 
perceive  any  sound  reason  for  holding  the  bond  to  be 
merely  a  security  for  the  damages  to  be  recovered  in  an 
action  on  the  case. 

Why  subject  the  party  to  the  expense,  delay  and 
circuity  of  two  actions:  first,  to  liquidate  the  damages 
in  an  action  on  the  case,  and  then,  by  an  action  on 
the  bond  to  recover  the  damages  thus  ascertained? 

It  is  said,  however,  and  we  think,  correctly,  that  the 
remedies  are  not  concurrent,  that  the  rule  and  measure 
of  damages  are  not  the  same  in  both  actions.  But  we 
do  not  admit  the  conclusion,  that  in  an  action  on  the 
bond,  the  plaintiff  may  not  recover  all  such  damages, 
BB  under  the  circumstances  of  the  case,  might  properly 
be  recovered  in  an  action  on  the  case. 
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The  terms,  ^'wrongfidly  Buing  out  said  attachment," 
are  as  properly  applicable  to  a  case  where  the  process 
has  been  resorted  to,  in  the  absence  of  sufficient  legal 
cause,  without  reference  to  the  intent,  as  to  the  case 
where  it  has  been  sued  out  and  set  on  foot  from  mo- 
tives of  malice  and  oppression.  And  the  ionsequences 
of  the  vyrongfui  act  may  be  no  less  injurious  to  the 
defendant  in  the  attachment,  in  the  one  case,  than  in 
the  other. 

True,  the  question  of  damages  would  be  very  difiSar- 
ent.  Li  the  one  case,  the  damages  would  be  confined 
to  the  actual  injury  sustained;  in  the  other,  vindietiw 
damages  might  be  allowed.  But  this  consideration  does 
not  affect  the  nature  of  the  action  on  the  bond,  or  the 
extent  of  the  right  to  recover  damages  therein. 

The  proceeding  by  attachment,  is  subject  to  abuse, 
and  the  requirement  of  the  bond  was  intended  as  a 
check  upon  its  improper  use,  and  to  secure  to  the  in- 
jured party  all  such  damages  as,  in  the  particular  case, 
are  the  natural  proximate  result  or  consequence  of  the 
wrongful  act. 

To  this  end,  the  common  law  action,  which  is 
grounded  upon  malice,  and  the  want  of  probable  cause, 
was  inadequate. 

Other  questions  were  discussed  in  the  argument, 
which  in  the  view  we  have  taken  of  the  case,  need 
not  be   noticed. 

There  is  no  error  in  the  judgment,  and  it  will  be 
affirmed. 
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1.  GoRTKiiOT.  What  an  entire  and  what  a  eeverahle  eantraet.  An  entire 
contraet  in  its  legal  interpretation  ia  an  nnoon<Utional  agreement  ibr  the 
whole  of  the  Beveral  articlea,  or  number,  or  quantit7  of  gooda  or  chat- 
tela  contracted  for,  and  precludes  by  its  terms,  and  equally  by  the  plain 
intention  of  the  parties  all  idea  of  diyisibility  or  apportionment ;  a  seveiy 
able  contract  on  the  other  hand  in  its  terms,  implies,  an  apportionment. 

S.  Sauk.  Same.  lUuttration  of  the  ruie.  A  contract  to  deliver,  for 
a  price  named  therein,  from  one  hundred  to  one  hundred  and  fifty  head 
•f  beef  cattle^  from  the  first  of  February  to  the  last  of  July,  in  lots  of 
twenty  or  more  monthly ;  and  aU  the  hogs  that  are  fed  with  the  cattlo 
at  the  market  price,  is  diTisible  into  seyeral  contracts  as  respects  the 
ramedy,  for  a  breach  of  either  of  which,  a  separate  action  will  lie. 


FBOM    DAVIDSON. 


This  action  of  covenant  was  instituted  by  W.  B. 
and  J.  B.  Hndson,  in  the  circuit  court  of  Davidson,  against 
L.  0.  Coleman,  upon  the  instrument  quoted  in  the 
opinion.  It  appears  that  the  plaintiffs  tendered  to  the 
defendant  the  first  lot  of  cattle  according  to  the  con- 
tract, which  the  latter  refused  to  receive,  and  this  ac- 
tion was  brought  to  recover  damages  for  a  breach  of 
covenant  on  his  part.  No  other  tender  of  cattle  under 
the  contract  was  made  by  the  plaintiffs.  There  was  ver- 
dict of  $500  for  the  plaintiffs  and  judgment  thereon, 
Baxter,  judge,  presiding,  from  which  defendant  appealed 
in  error  to  this  court. 

A.  EwiHQ  and  B.  IT.  Williams,  for  the  plaintiff  in 
error. 

John  Bbid,  for  the  defendants  in  error. 


464  NASHVILLE: 


L.  0.  Coleman  vs,  W.  B.  &  J.  B.  Hudaon. 


McKiNNEY,  J.,  delivered  the  opinion  of  the  conrt. 

This  was  an  action  of  covenant  brought  by  the  de- 
fendants in  error  against  the  plaintiff  in  error,  in  the 
circuit  court  of  Davidson,  on  the  29  th  of  December, 
1862.  The  action  is  founded  on  the  following  instru- 
ment. 

"Nashville,  Oct.  6th,  1851.  We  the  undersigned, 
promise  to  deliver  to  L.  C.  Coleman,  from  one  hun- 
dred .  to  one  hundred  and  fifty  head  of  cattle  to  be 
first  rate  fat  beef,  said  Coleman  paying  six  dollars 
per  cwt.,  and  the  rise  of  the  market,  if  any.  Said  cat- 
tle to  be  delivered  from  the  1st  of  February  next  to 
the  last  of  July,  in  lots  of  twenty  or  more  monthly. 
Also,  all  the  hogs  that  is  fed  with  the  cattle,-  at  the 
market  price.      Witness  our  hands  and  seals. 

W.  B.  Hudson,  [l.  b.] 
J.  B.  Hudson,  [l.  s.] 
L.  C.  Coleman,  [l.  s.J' 

The  second  count  of  the  declaration,  which  alone 
need  be  noticed,  substantially  avers  a  tender  to  the  de- 
fendant at  Nashville  of  the  two  first  lots  of  cattle,  ac- 
cording to  the*  terms  of  said  covenant.  And  further 
avers,  that  the  defendantsj^Jjalways  had  been,  and  still 
were  ready  and  wiUing  to  perform  their  part  of  said 
covenant.  But  the  defendant  refiised  to  receive  either 
of  said  lots   of  cattle,   &c. 

The  plea  simply  traverses  the  averments  of  the  decla- 
ration upon  which  an  issue  was  made  to  the  country. 

The  proof  shows,  that  before  the  tender  of  the  first 
lot  of  cattle,  which  was  made  between  the  1st  and  10th 
of  February,   1852,  the  price  of  beef  had   fallen  in  the 
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Nashville  market  to  four  or  four  and  a  half  cents  per 
pound:  And  for  this  reason  alone,  Coleman  refused  to 
receive  the  cattle.  It  does  not  appear  that  the  plain- 
tiffs offered  to  deliver  all,  or  any  of  the  remaining  lots 
of  cattle. 

The  circuit  judge  instructed  the  jury  in  substance: 
that  the  plaintiffs  were  entitled  to  recover,  in  this  ac- 
tion, damages  for  the  reJhsal  to  receive  the  lots  of 
cattle  tendered,  although  no  offer  was  made  to  deliver 
the  remaining  lots:  and  stated  the  rule  of  damages  to 
be,  the  difference  between  the  market  value  in  Nash- 
ville at  the  time  of  the  offer  to  deliver  and  the  price 
stipulated  in  the  contract.  The  court  refused  to  charge, 
as  requested  by  the  defendant's  counsel,  that  the  con- 
tract was  entire,  and  that  the  offer  to  deliver  part, 
would  not  entitle  the  plaintiffs  to  maintain  this  action 
without  showing  a  tender  of  all  the  cattle,  which,  by 
the  contract,  they  had  agreed  to  deliver,  and  likewise 
a  tender  of  the  hogs. 

The  jury  found  for  the  plaintiffs  five  hundred  dol- 
lars damages ;  a  new  trial  was  refused ;  and  the  case 
is  brought  to  this  court  by  an  appeal  in  error. 

K  it  be  true  as  argued  for  the  plaintiff  in  error, 
that  the  contract  declared  on,  is  an  entire  contract,  it 
is  clear  that  the  present  action  must  fail.  But  we  do 
not  so  consider  it.  The  distinction  between  an  entire 
and  severable  contract  is  clearly  stated  in  the  books. 
In  the  former,  the  consideration  is  entire  on  both  sides. 
It  does  not  either  by  its  terms,  or  the  implied  inten- 
tion of  the  parties,  contemplate  or  admit  of  apportion- 
ment   upon    a    partial    failure   on  either    side ;    and  the 

complete  fdlfilment  of  the  contract  by  either,  is  requir- 
31 
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ed  as  a  condition  precedent  to  the  fidfilment  of  any 
part  of  the  contract  by  the  other.  A  severable  con- 
tract is  a  contract,  the  consideration  of  which,  by  its 
terms,  is  susceptible  of  division  and  apportionment. 
There  is,  in  such  contract,  no  entirety  of  consideration 
on  either  side,  constituting  a  condition  of  the  agree- 
ment; and  neither  party  can  claim  more  than  an 
equivalent  for  the  actual  consideration  on  his  part. 
Story  on  Con.,    §§21,   22.      1   Bouv.   Inst.,  270,   271. 

An  entire  contract  in  its  legal  interpretation,  is  an 
unconditional  agreement  for  the  whole  of  the  several 
articles,  or  number,  or  quantity  of  goods  contracted  for; 
and  precludes  by  its  terms,  and  equally  by  the  plain 
intention  of  the  parties,  all  idea  of  divisibility:  a  sever- 
able contract  on  the  other  hand,  in  its  terms,  implies 
an   apportionment. 

There  is  another  class  of  cases,  noticed  in  some  of  the 
books,  of  a  mixed  nature,  partaking  of  the  character 
both  of  entire  and  .of  severable  contracts,  and  which 
may  be  considered  as  entire  or  severable,  according  to 
the  circumstances  of  the  particular  cases.  Story  on 
Con.,    §24. 

From  these  general  principles,  we  think  it  clear, 
that  the  present  action  may  well  be  maintained. 

It  is  true,  that  as  the  contract  is  for  the  whole  of 
an  indefinite  number  of  cattie,  it  may  in  some  sense 
be  regarded  as  entire;  but  it  is  very  clear,  that  in  its 
nature,  and  in  its  express  as  well  as  implied  stipula- 
tions,   it  is  several. 

The  contract  is  executory.  By  its  terms,  the  cat- 
tle are  to  be  delivered  in  separate  parcels,  and  at  dif- 
ferent times,   within  the  period  of  six  months,   "in  lots 
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of  twenty  or  more  monthly."  By  this  stipulation  tjie 
entirety  of  the  contract  is  destroyed.  And  not  only  is 
the  contract  several,  in  respect  to  the  time  and  manner 
of  the  delivery  of  the  cattle,  but  it  is  so,  likewise,  in 
respect  to  the  time  of  payment,  in  legal  effect.  The 
contract  being  executory,  and  containing  no  stipulation 
as  to  the  time  of  payment,  the  delivery  and  payment 
were  concurrent  acts,  and  the  value'  of  each  lot,  ac- 
cording to  the  contract  price,  was,  in  law,  due  and 
payable  upon  delivery.  We  hold,  therefore,  that  the 
contract  is  divisible  into  several  contracts,  as  respects 
the  remedy  for  the  breach  of  each  of  which  a  separate 
action  will  lie. 

The  rule  of  damages  laid  down  in  the  charge  is  cor- 
rect. As  respects  the  hogs,  no  specific  time  was  fixed 
for  their  delivery,  nor  were  they  to  be  delivered  in 
separate  lots.  The  failure  to  tender  them  therefore, 
with  the  lots  of  cattle  offered  to  be  delivered,  consti- 
tutes no  ground  of  objection  to  the  recoveiy. 

There  is  no  error    in    the  record,   and  the  judgmeni- 
will  be  affirmed. 
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A.  B.  Elliott  et  al.  vs.  E.  A.  Cochran  et  al. 


Executors  and  Administrators.  Sale  of  tlaves  hy.  Act  of  1827,  ch. 
61,  §  2,  construed.  The  act  of  1827,  ch.  61,  §  2,  prescribing  the 
maoDer  in  which  executors  and  administrators  are  to  sell  slaves  for  di- 
vision, conversion,  or  for  the  payment  of  debts,  does  not  contemplate  a 
mere  ex  parte  petition  by  said  representatives;  and  a  sale  made  under 
laid  acts  without  making  the  distributees  or  other  parties  in  interest, 
parties  to  such  proceeding  is  void,  and  communicates  no  title  to  the 
purchaser.       Caruthers^  /.,  dissented. 


FROM    RUTUERFORD. 


This  bill  waa  filed  in  the  chancery  conrt,  at  Mnr- 
freesboro',  by  the  complainants,  as  children  and  legatees 
of  James  Elliott,  dec'd,  to  recover  three  slaves,  which 
they  claim  under  the  will  of  said  decedent.  The  slaves 
weje  sold  to  the  defendant,  Cochran,  in  1837,  by  the 
executors  under  an  order  of  the  chancery  court  at  Mur- 
freesboro'.  The  petition  of  the  executors  for  authority 
to  sell,  was  upon  the  ground,  that  it  was  manifestly 
to  the  interest  of  the  legatees  that  the  slaves  be  sold, 
two  of  them  being  old  and  infirm,  and  the  other  an 
infant  of  tender  years,  all  unproductive  of  profit  to  the 
estate.  Upon  a  report  of  the  clerk  and  master,  that 
upon  proof  taken  he  was  of  opinion  that  it  would  be 
to  the  interest  of  the  parties  that  said  slaves  be  sold, 
the  Chancellor  by  decree  vested  the  executors  with  dis- 
cretionary power  to  sell,  fixing  the  rninimum  price  at 
$600.  For  this  price  the  executors  sold  the  slaves  to 
Cochran,  and  executed  a  bill  of  sale  to  him.  It  does 
not  appear  by  the  record  that  there  was  any    report  of 
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this  sale  ever  made,  or  confirmation  thereof  by  the 
chancery  court.  The  bill  charges,  that  the  sale  was 
unnecessary — ^the  hire  of  two  of  the  slaves  being  at  the 
time  productive  of  profit  to  the  estate.  This  the  an- 
swer denies.  It  is  also  charged  in  the  bill,  that  the 
complainants  were  not  made  parties  to  the  proceedings 
in  the  chancery  court  which  resulted  in  the  order  of 
sale — ^that  they  were  minors  at  the  time,  and  that  some 
of  them  are  minors  still,  and  that  the  whole  proceed- 
ing by  the  executors  was  ex  parte^  and  therefore  void. 
This  was  .not  denied.  Chancellor  Eidley,  at  the  April 
term,  1854,  decreed  in  favor  of  the  respondents,  dis- 
missing the  bill.      The  complainants  appealed. 

Ready,  for  the  complainants. 

E.  A.  Keeble,  for  the  respondents. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  court. 

This  bill  was  filed  to  recover  certain  slaves  from  the 
defendant,  Cochran.  The  complainants  are  the  children 
of  James  Elliott,  who  died  in  Rutherford  county  in 
1835,  and  they  set  up  title  to  said  slaves  under  a  be- 
quest in  the  will  of  their  deceased  father.  The  defend- 
ant claims  title  to  the  slaves  under  a  bill  of  sale,  ex- 
ecuted to  him  by  the  executors  of  said  James  Elliott, 
on  the  10th  of  May,  1837.  The  sale  by  the  executors 
purports  to  have  been  made  under  color  of  a  decree  of 
the  chancery  court  at  Murfreesboro',  empowering  them 
to  sell  said  slaves.  The  statute  of  limitations  is  out  of 
the  way,  as    the    complainants    were    all  minors  at  the 
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time  of  the  sale,  and  some  of  them  have  not  yet  attain- 
ed the  age  of  twenty-one  years.     The  gronnd  of  the  ap- 
plication   for  the    sale   of    the  slaves,  by  the    execntora, 
was  not  for    the    payment   of   debts,    but    because  from 
the  ages  and    qualities    of  the  slaves,   it  was    supposed 
that  it  would  be  for  the  interest  of  the  legatees  to  have 
them  sold.      The  case    turns    upon    the    validity  of  the 
proceedings  of  the  chancery  court,  under  which  the  sale 
took  place.      The  sale    was    decreed  upon  the   ex  parte 
petition   of   the    executors,    to    which    the    complainants 
were  not  parties.      And  passing  by    other  objections  to 
the  proceedings,  we  will   coijifine  ourselves  to  the  single 
question,   whether    the    sale    of   the  slaves    was  void,  as 
against  the  complainants,   on  the  ground  that  they  were 
not  parties  to  the  proceedings?      And  we  think  it  was. 
It  is  now  well  settled,   that  since  the  passage  of  the 
act  of  1827,    ch.    61,   the    title    to    slaves   docs    not,  as 
formerly,   pass  to  the  personal    representative  of  the  es- 
tate, but.  vests    directly    in  the    distributees   or  legatees, 
as   the  case  may    be,  subject    however,   to  be   made  lia- 
ble for  the  debts  of  the   estate,   by  the    personal    repre- 
sentative,   according    to    the    provisions    of    the     act    of 
1827.      This  being  so,  it  unavoidably  follows,    that  in  a 
proceeding  under  the  statute,  by  the  pereonal  representa- 
tive, the  parties  interested    in  the    subject    matter,   and 
in  whom    the    title    is    vested,    must    be  made    parties. 
To  hold  otherwise,  would  be  to  violate  one  of  the  most 
obvious   and   essential  principles   of   justice,   that   no   one 
shall  ba    held  bound   by  a    proceeding   judgment   or  de- 
cree, to  which  he  was    not  a  party,   and   against   which 
he  had  no   right  to  make   defence,  or  to  control   the  pro- 
ceeding, or  to  appeal  from  the  judgment.      Is  it  not  ab- 


1 


DECEMBER  TEEM,  1866.  471 

A.  B.  Elliott  et  al.  ««.  E.  A.  Gochnui  et  id. 

surd  to  Bay,  that  a  decree  shall  be  held  operative,  to 
divest  the  title  out  of  a  stranger  to  the  proceeding,  and 
vest  it  in  the  purchaser? 

There  is  nothing  in  the  act  of  1827,  to  justify  the 
conclusion,  that  the  legislature  contemplated  a  mere  ex 
parte  "petition,"  by  the  personal  representative;  and 
such  a  construction  would  not  only  be  at  war  with 
fundamental  principles,  as  we  have  seen,  but  would  like- 
wise be  ruinous  to  the  estates  of  minors,  as  experience 
has  already  sufficiently  demonstrated.  We  hold,  there- 
fore, that  the  sale  was  void,  and  communicated  no  title 
to  the  purchaser. 

But  the  complainants  must  be  held  bound  to  refimd 
the  purchase  money  paid  by  the  defendant  for  the 
slaves,  if  it  shall  be  made  to  appear  that  it  was  in 
whole  or  part,  received  by  them,  or  appropriated  to 
their  use,  or  for  their  benefit.  The  decree  of  the  Chan- 
cellor will  be  reversed,  and  the  cause  will  be  remanded 
to  the  chancery  court,  to  the  end  that  aU  proper  ac- 
counts may  be  taken,  and  the  equities  of  the  respec- 
tive parties    ftdly  adjusted.* 

Cabuthebs,  J.,  dissented. 

I  agree,  that  since  the  act  of  1827,  the  title  to  slaves 
goes  to  the  distributees,  and  not  to  the  administrator, 
as  in  case  of  other  personal  property,  except  in  trust 
for  the  benefit  of  creditors   and  for    distribution.    But  I 


*The  foregoing  construction  of  the  act  of  1827,  ch.  61,  §  2,  made  at 
the  recent  term  at  Kashrille,  is  of  so  much  practical  importance,  the  Re- 
porter has  deemed  it  proper  to  insert  it  in  this  Tolume,  in  advance  of 
its  regular  order  of  publication. 
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hold,  that  when  it  becomes  necessary  to  sell  them  for 
the  payment  of  debts,  or  for  equal  distribution,  the  act 
only  requires  that  he  should  satisfy  the  court  of  that  by 
his  "petition  on  oath"  and  proof,  without  the  necessity 
of  other  parties.  This  act  does  not  require,  as  in  the 
case  of  lands,  by  an  act  of  the  same  session,  that 
the  proceeding  should  be  according  to  the  course  of  a 
court  of  chancery.  It  was  only  intended,  as  I  think, 
to  aid  him,  as  a  trustee,  in  the  performance  of  his 
duty,  by  the  simple  and  easy  proceeding  presiribed. 
Such  seems  to  me  to  be  the  plain  provisions  of  the  act, 
and  I  think  it  is  unnecessary  to  complicate  it  by  the 
addition  of  other  requirements  to  make  such  sales  void. 


CASES  ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  TENNESSEE, 

FOB  THS 

WESTERN  DIVISION. 


JACKSON:  APRIL  TERM,  1855. 


James  L.  Smith  vs.  Alexandeb  W.  SMirn. 


Slander.  Character  of  imputation^  to  render  wortU  actionable.  When 
a  charge  imputes  an  offence,  whether  a  crime  or  misdemeanor,  involr- 
Uig  moral  turpitude,  and  for  which  an  indictment  or  presentment  wiB 
lie,  then  the  words  that  impute  it  are  in  themselyes  actiontble.  Jfe- 
Kinney^  •/*.,  dissented. 

,    Sami.      8ame.     The  action  of  slander  will  lie,  for  words  imputing  to 
the  plaintiff  the  unlawful  selling  of  spirituous  liquors  to  a  slave. 


rioM    TIPTON. 


This  was  an  action  for  slanderous  words  spoken,  in- 
stituted in  the  circuit  court  of  Tipton  county,  by  the 
plaintiflF  in  error  against  the  defendant.  The  words  al- 
leged to  have  been  spoken  are  as  follows :  "  I  don't 
want  any  thing  to  do  with  a  man  that  sells  liquor  to 
my  negroes  on  Sunday,  and  he  does  that  thing."  "You 
can  tell  him,  I  will  not  go  to  such  a  man's  house, 
who  sells  my  negroes  liquor  without  my  permission,  and 
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that  I  know  he  does."  At  September  term,  1854,  the 
cause  was  submitted  to  a  jury  of  Tipton  county,  before 
Hon.  J.  0.  Humphreys,  judge,  and  resulted  in  a  ver- 
dict for  the  plaintiff.  Upon  motion  of  defendant,  the 
judgment  was  arrested,  and  the  plaintiff  appealed  in 
error  to  this  court. 

John  W.  Habbis,   H.  R.   Bate,   C.   B.  Frazbe  and 

J.  Calvin  Jones,  for  the  plaintiff: 

The  plaintiff  insists,  that  it  is  not  necessary  to  make 
words  actionable,  that  they  should  charge  a  felony. 
For  to  charge  a  lesser  crime,  for  which  he  is  liable  to 
prosecution,  is  actionable.  Alexander  vs.  Alexander^  9 
Wendell,  141.  That  in  case  the  charge,  if  true,  will 
subject  the  party  charged  to  an  indictment  for  a  crime 
involving  moral  turpitude,  or  subject  him  to  an  infa- 
mous punishment,  then  the  words  will  be  in  themselves 
actionable.  (And  Baron  Comyns  considers  the  test  to 
be  whether  the  crime  is  indictable  or  not.)  In  this 
case  the  court  thought  "they  might  without  overleap- 
ing the  bounds  of  their  duty,  lay  down  a  rule  which 
Of  will  conduce  to  certainty."    Brother  vs.  Coffin^  6  John., 

188.      American  Leading  Cases,  page  110. 

That  whenever  an  offence  is  charged,  which,  if  true, 
may  subject  the  party  to  punishment,  though  not  igno- 
minious, but  which  brings  disgrace  upon  the  party 
falsely  accused,  it  is  actionable.  Miller  vs.  Parishy  8 
Pickering,   385. 

In  Young  vs.  Miller^  3  Hill,  21;  The  words  were, 
"you  have  removed  my  land-marks,  and  cursed  is  he 
that  removeth  his   neighbor's  land-marks,"    held    action- 
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able,  without  specific  allegation.  Words  spoken  of  a 
person,  charging  him  with  having  committed  an  indict- 
able offence,  involving  moral  turpitude,  are  actionable 
per  sSj  though  the  offence  be  a  mere  misdemeanor,  un- 
known to  the  common  law,  but  by  statute  is  punisha- 
ble by  fine  and  imprisonment  in  the  county  jail. 

In  Ohio,  words  spoken  of  a  female,  having  a  ten- 
dency to  wound  her  feelings,  bring  her  into  contempt, 
and  prevent  her  from  occupying  such  a  position  in  so- 
ciety as  is  her  right  as  a  woman,  are  actionable  in 
themselves.    Malone  vs.  Stewart^    13  Ohio,   319. 

To  impute  any  crime  or  misdemeanor,  for  which 
corporal  punishment  may  be  inflicted  in  a  temporal 
court,  is  actionable  without  proof  of  special  damage. 
Starkie  on  Slander,  top  page,  26.  If  words  doubtfdl, 
doubt  cured   by  verdict. 

Philip  B^uce  Glenn,  for  the  defendant,   said: 

1.  The  common  law  gives  no  action  for  mere  de- 
famatory words,  unless  producing  special  damage,  and 
confines  the  action  of  slander  to  such  grosser  words  as 
impute  positive  crime.  To  this  effect,  see  the  case  of 
Williams  vs.   Karnes^  4  Humph.,   10,  11. 

2.  The  word  crime  has  a  proper  and  technical  sense, 
it  implies  felony.  The  terms  crimes  and  misdemeanors 
in  their  legal  signification,  are  descriptive  of  offences  of 
different  and  distinctive  grades;  see  the  case  of  McGin- 
nis  vs.  State^  where  the  question  is  fully  discussed  and 
settled.      9   Humph.,    43. 

To  charge  a  man  with  harboring  a  runaway  slave, 
is   not  actionable,  without  proof  of   special  damage;    al- 
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though  for  such  offence  he  might,  if  guilty,  be  indicted, 
and  upon  conviction  be  fined  aud  imprieoned.  The 
charge  to  sustain  an  action  must  impute  an  offence,  to 
which  is  annexed  an  infamous  punisTtment^  a  punish- 
ment, which  involves  social  degradation,  by  occasioning 
the  loss  of  the  libera  lex.  Skin7ier  vs.  WJiite^  1  Dev. 
&  Bat.  Law,   471. 

It  is  not  actionable  to  charge  a  man  with  burning 
an  out  house,  not  parcel  of  the  dwelling  house.  Brady 
vs.    Wilson,,  4  Hawks'   Law  and  Equity  R.,  93. 

See  the  cases  of  Wall  vs.  Hashins^  5  L'edell,  177; 
8kipp  vs.   MoCraw^  3  Murphy's  Law  and  Equity,  463. 

In  South  Carolina  it  is  held,  in  1  Bay's  Eeporta, 
"to  say  of  one,  he  is  a  mulatto  or  free  negro,  is  ac- 
tionable ;  upon  the  principle  asserted  in  several  of  the 
North  Carolina  cases,  that  the  charge,  if  true,  deprives 
a  man  of  his  libera  lex,  as  a  free  negro  or  mulatto  is 
not  one  of  the  boni  et  legates  homines  of  society,  he 
cannot  vote,  be  a  juror  or  witness;  besides  these  there 
are  other  disabilities." 

It  is  said  in  two  cases  in  11  Humph.,  that  the 
words   must  impute  a  criminal  charge. 

ToTTEN,  J^  delivered  the  opinion  of  the  court. 

The  plaintiff  sued  the  defendant  in  the  •  circuit  court 
of  Tipton,  for  oral  slander.  There  was  a  verdict  in  hiB 
fiivor  for  $235:  thereon,  on  motion  of  the  defendant, 
judgment  was  arrested^  and  the  plaintiff  appealed  in 
error. 

The  declaration  contains  several  counts,  stating  the 
words  spoken,   which  are  as  follows : 
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^^I  don't  want  anything  to  do  with  a  man  that  sells 
liquor  to  my  negroes  on  Sunday,  and  he  does  that 
thing."  "You  can  tell  him,  I  will  not  go  to  such  a 
man's  house,  who  sells  my  negroes  liquor  without  my 
permission,   and  that  I  know  he  does,"  &c. 

The  words  are  laid  with  proper  innuendoes^  to  the 
efFect  that  the  plaintiff  had  sold  spirituous  liquors  to  de- 
fendant's slaves,  without  permission,  and  contrary  to  law. 

The  question  is,  do  the  words  per  se  import  action- 
able slander? 

Counsel  for  defendant  assume  the  position,  that  in 
the  absence  of  special  damages,  no  action  will  lie  for 
words  spoken,  unless  the  offence  imputed  be  of  the 
grade  of  felony.  And  the  offence  here  imputed  being  a 
misdemeanor,  the  action  will  not  lie.  It  seems,  that  in 
this  State,  we  have  no  reported  case,  decisive  of  the 
question. 

We  may  observe  in  the  first  place,  that  crime  in  a 
general  •  sense  implies  any  act  done  or  omitted  in  viola- 
tion of  public  law,  and  for  which  the  person  is  liable 
to  punishment  by  indictment,  presentment  or  impeach- 
ment. In  reference  to  the  grade  of  the  offence,  it  is 
technically  called  crime  or  misdemeanor. 

Thus,  in  4  Bl.  Com.,  5,  it  is  said:  "a  crime  or 
misdemeanor  is  an  act  committed  or  omitted  in  violation 
of  public  law,  either  forbidding  or  commanding  it. 
This  general  definition  comprehends  both  crimes  and 
misdemeanors,  which,  properly  speaking,  are  mere  sy- 
nonimous  terms,  though  in  common  usage,  the  word 
crime  is  made  to  denote  such  offences  as  are  of  a 
deeper  and  more    atrocious  dye:      Whilst  smaDer  faults 
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and  omiBsions  of  less  consequence,  are  comprised  under 
the  gentler  name  of  misdemeanors  only." 
.  In  the  common  law,  the  word  misdemeanor  is  used 
in  contradistinction  to  felony^  and  into  these  two  class- 
es,  all  offences  for  which  an  indictment,  presentment 
or  impeachment  will  lie,  are  divided.  It  is  a  general 
rule,  that  any  words  which  impute  an  offence  of  the 
grade  of  felony,  are  actionable  of  themselves,  on  account 
of  the  highly  penal  nature  of  its  punishment.  As  to 
this  there  is  no   question. 

An  English  writer  of  great  reputation,  deduces  from 
the  decided  cases  a  rule  of  more  comprehensive  import. 
He  states  the  rule  to  be,  that,  "^o  impute  any  crime 
or  misdemeanor  for  which  corporal  punishment  m^y  be 
inflicted  in  a  temporal  court ^  is  actionable  without  proof 
of  special  damage^'^  Vid.  1  Starkie  on  Slander,  43, 
margin. 

We  do  not  concur  in  this  rule  to  its  full  extent:  the 
course  of  judicial  opinion  in  this  State,  requires  that  it 
be  in  some  degree  limited  and  restricted.  Words  which 
impute  trespass,  assault,  battery  and  the  like,  are  not 
actionable  per  se:  and  yet  these  are  offences  punishable 
by  indictment  or  presentment. 

In  Onslow  vs.  Horne^  3  Wils.,  177,  a  well  consid- 
ered case;  De  Grey,  0.  J.  says,  ^^The  rule  is^  thai 
the  words  must  contain  an  express  imputation  of  some 
crime  liable  to  punishment.  Some  capital  offence^  or 
other  infamous  crime  or  misdemeanor:  and  the  charge 
upon   the  person  epoTcen  of  must  be  preoise^'^ 

In  New  York,  it  is  held^  that  "in  case  the  chaige, 
if  true,  will  subject  the  party  charged  to  an  indictment 
for  a  crime  involving  moral  turpitude^  or  eulffeoi  him 
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to  an  irvfamotM  punishment^  then  the  tpords  will  he 
in  themselves  aotionable.^^  Vid.  BroaJcer  vs.  Coffin^  6 
Johns.  E.,   191.      Young  vs.  Miller,  3  Hill  E.,  22. 

Though  the  word  crime  is  xised,  yet  misdemeanors 
are  included  under  the  rule.  It  is  evident  that  the 
doctrine  in  New  York  rests  upon  that  declared  in  the 
case  of  Onslow  vs.  Home,  3  Wils.,  177,  and  the  prin- 
ciple of  these  cases  seems  to  us  to  be  founded  in  rea- 
son and  authority. 

We  conclude,  that  where  the  charge  imputes  an  of- 
fence, whether  a  crime  ox  misdemeanor,  involving  mxyral 
turpitude,  and  for  which  an  indictment  or  presentment 
will  lie,  then,  the  words  that  impute  it  are  in  themselves 
actionable. 

We  apprehend  that  no  more  certain  and  definite 
rule  can  be  stated,  without  either  impairing  the  remedy 
for  slander,  or  extending  it  too  far.  All  felonies  are  of 
course  included;  and  as  to  misdemeanors,  such  only  are 
included  as  involve  moral  turpitude.  It  may  be  said, 
indeed,  that  every  offence  is  in  some  degree  immoral; 
yet  it  is  dear  that  this  immorality  exists  in  different 
and  well  defined  degrees. 

Moral  turpitude  is  said  to  imply  'inherent  baseness 
or  vileness  of  principle  in  the  human  heart;  extreme 
depravity.*'      Vide  Webster. 

It  is  easy  to  see,  that  trespass,  assault,  battery  and 
the  like,  are  not  within  the  rule:  while  other  misde- 
meanors which  imply  extreme  baseness  and  depravity  of 
heart,  are  properly  included. 

Thus,  in  Martin  vs.  Stillwell,  13  Johns.  E.,  275, 
words  which  charged  the  plaintiff  with  keeping  a  bawdy 
house,  were  held  to  be  actionable;  such   a  house  being 
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a  common  naiBance,   and  the  person    keeping   it  subject 
to  indictment. 

In  Lindsey  rs.  Smithy  7  Johns.  R.,  360,  it  was  held 
actionable  to  charge  a  justice  of  the  peace  with  the 
offence  of  receiving  a  bribe. 

In  Gibhs  vs.  Dewey^  6  Cowan,  503,  the  charge  wm, 
that  the  plaintiff  had  handed  papers  to  a  juror  to  in- 
fluence or  bribe  the  jury,  and  the  words  were  held 
actionable. 

In  Young  vs.  Miller^  3  ffiU  R.,  21,^the  charge  was 
"you  have  removed  my  land  mark,  and  cursed  is  he 
that  removeth  his  neighbor's  land  mark,"  and  the  words 
were  held  actionable,  the  offence  being  a  misdemeanor, 
and  the   offender  subject  to  punishment  by  indictment 

So,  to  say  of  one,  "he  is  a  false  poller  and  extor* 
tioner,"  or  of  a  justice  of  peace,  "he  sent  a  warrant 
for  A.  for  suspicion  of  felony,  and  sent  B.  to  give  him 
warning  to  be  absent,"  was  held  to  be  actionable.  1 
Com.  Dig.,   371,   373. 

It  will  be  seen  that  in  all  these  cases,  the  offences 
imputed  were  mere  misdemeanors,  but  of  such  nature 
and  character  as  imply  a  high  degree  of  moral  turpitude. 

Now  in  the  present  case,  the  charge  is,  that  the 
plaintiff  sold  spirituous  liquors  to  negro  slaves ;  with  the 
aggravation  that  he  sold  to  them  on  Sunday,  and  con- 
traiy  to  law.  This  is  a  misdemeanor  for  which  an  in- 
dictment will  lie,  and  on  conviction  the  offender  shall 
be  fiued,  and  also,  imprisoned  not  less  than  a  week, 
nor  more  tlian  thirty  days,  in  the  common  jail.  Act 
1843,   ch.  141,  §2. 

If  he  be  a  licensed  tippler^  (which,  however,  is  not 
the  present  case  from  any  thing  that  appears)   be  takes 
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an  oath  not  to  sell  to  slaves  without  leave  of  the  own- 
er, and  if  he  violate  it,  is  made  guilty  of  the  crime  of 
peijniy.     Act  1846,  ch.  90,  §3,  4. 

From  this  rigorous  legislation,  we  may  infer  the 
great  evil  incident  to  the  odious  practice  of  selling  in- 
toxicating liquors  to  negro  slaves.  By  secret  traffic  for 
petty  gain,  the  offender  causes  the  morals  of  the  slave 
to  be  utterly  depraved,  and  his  health  to  be  impaired. 
It  is  to  be  presumed  too,  that  he  will  not  hesitate  to 
make  spoU  of  the  little  means  of  the  poor  slave  in  the 
course  of  the  secret  and  unlawful  barter:  it  may  be, 
on   the  Sabbath  day. 

Now,  what  is  the  mcMral  grade  of  this  offence?  No 
one  will  hesitate  to  say  that  it  is  odious,  and  that  it 
involves  the  highest  degree  of  m»oral  turpitude.  No 
person  guilty  of  the  offence  can  maintain  any  esteem  or 
respect  among  men.  In  the  present  case,  the  defend- 
ant refused  to  go  to  the  plaintiff's  house,  or  to  hold 
any  intercourse  with  him,  becaufie,  as  he  said,  the  plain- 
tiff was  guilty  of  this  degrading  vice. 

We  conclude  that  tile  words  were  actionable  per  se. 
Let  the  judgment  in  arrest  be  reversed,  and  render 
judgm^it  on  the  verdict. 

Judgment  reveraed. 

HLoSkjswsiy  i»,  dissented:  being  indisposed  to  carry 
this  principle  further  than  previous  adjudications  of  the 
courts  of  this  State  have  gone. 
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Limitations.  Statute  of.  When  a  bank  note  it  barred  by.  An  ordi- 
nary bank  note  payable  on  demand,  is  not  barred  until  after  six  years 
from  demand  and  refusal  at  the  counter  of  the  bank.  A  mere  suspen- 
sion of  the  bank  is  not  equivalent  to  such  demand  and  refusal. 


FBOM    SHELBY. 


This  suit  was  instituted  before  a  justice  of  the  peace 
in  Shelby,  on  the  7th  September,  1854,  by  the  defend- 
ant in  error  against  the  F.  &  M.  Bank  of  Memphis,  to 
recover  the  amount  of  two  bank  notes  of  five  doUais 
each,  issued  by  said  bank,  the  one  on  the  7th  June, 
1840,  and  the  other  on  the  12th  of  August,  1840.  The 
case  was  brought  by  appeal  into  the  law  side  of  the 
common  law  and  chancery  court  of  Memphis,  where  it 
was  submitted  to  a  jury  before  Caruthers,  judge,  at  the 
November  term,  1854.  The  defendant  below  relied  up- 
on the  statute  of  limitations  of  six  years,  urging  that 
the  statute  began  to  run  from  the  time  of  the  suspen- 
sion of  said  bank,  which  occurred  in  May,  1847,  and 
has  so  continued  to  the  bringing  of  this  suit.  A  de- 
mand at  the  counter  of  the  banking  house,  made  re- 
cently before  the  bringing  of  the  suit,  was  admitted. 
The  court  charged  the  jury,  that  "the  statute  would 
begin  to  run  in  fayor  of  the  bank,  not  from  the  period 
of  suspension,  but  from  the  time  of  an  actual  demand 
and  reftisal  at  the  counter  of  the  bank."  There  was 
verdict    and  judgment    for    the   defendant  in  error.     A 
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motion  for  a  new  trial  being   made   and  oyermled,  the 
bank  appealed  in  error  to  tiiis  court. 

WicKBBSHAM,  for  the  plaintiff  in  error. 

T.  S.  &  S.  W.  Ayebs,  for  ttie  defendant. 

MoBoNNEY,  J.,  delivered  the  opinion  of  the  court. 

This  snit  was  commenced  before  a  justice  of  the 
peace  by  the  defendant  in  error,  to  recover  the  amount 
of  certain  bank  notes  issued  by  the  plaintiff  in  error, 
which,  upon  demand  being  made  before  suit,  the  bank 
refiised  to  pay.  The  bank  notes  bear  date  at  different 
periods  in  the  year  1840;  and  this  suit  was  commenc- 
ed 7th  of  September,  1854.  Judgment  was  rendered 
for  the  plaintiff  in  the  court  below,  and  the  bank  ap- 
pealed in  error  to   this  court. 

The  proof  shows,  that  in  May,  1847,  the  bank  sus- 
pended payment  of  its  notes,  and  ceased  to  do  busi- 
ness; and  has  remained  in  a  state  of  suspension  ever 
since;  though  it  is  admitted  that  the  corporation  still 
exists. 

The  only  defence  set  up  or  reUed  upon,  in  bar  of 
the  recovery,  is  the  statute  of  limitations.  The  jury 
were  instructed,  on  the  trial,  that  this  defence  was  not 
available  for  the  bank;  and  this  instruction  is  assigned 
for  error. 

Bank  notes  differ  essentially  from  promissory  notes 
and  other  negotiable  securities  for  money.  They  are 
not,  properly  speaking,  evidences  of  debt  or  security  for 
money ;    but    are    treated    as    money,    in    the    ordinary . 
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course  and  tranBaction  of  bosinesa^  bj  ibe  general   ooa- 
Bent  of  the  community.     They  are  transferable  by  ddiy- 
ery,  and    are    issued    and    put  in    circulation    with  the 
avowed  intention,    that    they    shall  pass    fir<Mn    hand  to 
hand  and  circulate  as  money :    and  with  the  further  in- 
tention, that  they  shall  continue  in  circulation,    as  mo- 
ney, during  the  continuance  of  the  banking  corporation; 
or,   at  least,  that  they  shall   be   returned  as  seldom  as 
possible;    and  that,  when  returned,  they  shall    be  again 
re-issued,    and    thus    remain   in   circulation    indefinitely. 
In  this  view,  the  liability  remains,  and   as  a  continu- 
ing promise   to  pay^  until  actual    refusal    of   payment, 
upon  demand  made  at  the  counter  of  the  bank.     Noth- 
ing short  of  reftisal  can,  consistently    with  principle  or 
the  analogies  of  law,  furnish  a  sufficient  ground  for  the 
statute  of  limitation  to  attach,  or  begin  to  operate:  un- 
til then  the  bank  was  in  no  default,  nor  had  the  holder 
of  the  notes  any  cause  of  action. 

The  notes  exhibited  in  this  record,  are  payable  on 
demand,  without  limitation  of  time.  It  would  be  ab- 
surd to  hold,  that  because  payable  on  demand,  it  must 
be  taken  that  they  were  actually  issued  and  put  in  cir- 
culation at  their  respectiye  dates;  for,  as  said  in  the 
case  of  Crveer  vs.  Perkins^  6  Humph.,  692,  the  date 
of  a  bank  note  affords  no  presumption  that  it  was  put 
in  circnlation  at  that  time.  It  may  have  been  filled  19 
and  dated  long  before  it  was  first  issued;  and  after  issu- 
ance, it  may  have  been  returned  and  re-issued  repeatedly, 
and  at  distant  intervals.  But,  be  this  as  it  may,  it  is 
sufficient  to  repel  the  application  of  the  statute  of  limi- 
tations, that  the  promise  to    pay,  upon  the  face  of  the 
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note,  is  to  be  regarded  as  a  continuing  promise  to  pay, 
upon  demand  being  made,  until  actnal  refiisal. 

It  is  argued,  however,  that  admitting  the  general 
rule  to  be  as  above  stated,  the  case  under  consideration 
forms  an  exception,  and  requires  the  application  of  a 
different  role:  The  argument  is,  that  from  the  time  of 
the  suspension  of  payment  in  May,  1847,  the  statute 
ought  to  be  held  to  apply,  and  to  run  against  all  the 
notes  of  the  bank  then  out-standing,  not  presented  with- 
in six  years  from  that  date.  This  proposition  is  wholly  v 
untenable.  It  has  no  foundation  in  reason,  in  law,  or 
in  moral  honesty;  it  is  directly  at  variance  with  the 
principle  just  announced,  that  the  bank  is  precluded  from  ^ 
setting  up  the  statute  against  its  outstanding  notes,  un- 
til actual  refusal  to  pay.  The  fact  of  suspension  is  no 
sufficient  evidence,  either  of  actual  inability  or  unwilling- 
ness on  the  part  of  the  bank  to  discharge'  its  just  lia- 
bilities; certainly  it  can  in  no  sense  be  regarded  as 
equivalent  to  a  T^u%al  to  do  so.  Generally  speaking, 
it  is  understood  as  a  mere  temporary  expedient,  to  avoid 
the  consequences  of  some  sudden,  unforeseen  emergency. 
But  however  this  may  be,  how  can  the  mere  fact  of 
suspension,  whatever  may  be  the  character  or  cause  of 
it,  form  a  ground  for  the  application  of  the  statute  of 
limitations  in  favor  of  the  bank,  as  against  the  holders 
of  its  notes?  No  such  conclusion  can  be  predicated  of 
the  omission  of  the  bank  on  the  one  hand,  to  call  in 
and  discharge  its  outstanding  notes;  or  of  the  delay 
of  the  note  holders  on  the  other,  to  demand  payment. 
The  notes  still  remain  in  circulation,  notwithstanding  the 
suspension,  it  may  be,  at  a  depreciated  value:  or  they 
remain  in  the  hands  of  innocent  holders,   as    the  repre- 
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sentatires  of  money ;  and  they  so  remain  subject  to  the 
continuing  liability  and  promise  of  the  bank  for  their 
ultimate  payment.  It  is  clear  therefore,  that  until  de- 
mand and  reftisal  of  payment,  the  holder  of  the  notes 
has  no  ground  of  complaint,  or  cause  of  action  against 
the  bank.  It  follows,  from  this  view,  that  the  applica- 
tion of  the  statute  of  limitationB,  in  such  cases,  is  not 
varied  by  the  &ct  that  the  bank  may  have  remained 
under  suspension  for  more  than  six  years  before  pay- 
ment of  the  notes  was  demanded. 

It  would  be  alike  dangerous  and  unjust  to  place  it 
in  the  power  of  the  bank  to  make  a  case^  at  its  own 
pleasure,  for  the  operation  of  the  statute;  and  by  this 
method,  appropriate  the  property  and  effects  of  the 
bank  to  the  individual  benefit  of  the  owners  of  the 
stock,  in  defiance  of  the  just  claims  of  creditors.  Such 
a  doctrine   deserves  no  sanction. 

The  judgment  is  proper,  and  it  wiU  be  affirmed. 
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J.  S.  Sullivan  vs.  M.  Ivmr. 


Unlawful  Detainir.  JVhen  the  po88e$9ion  beeomet  ufdcna/ul.  Act  of 
1821,  eh.  14,  §  8.  Both  parties  hare  a  right  to  repudiate  a  parol  con- 
tract for  the  sale  of  land,  and  the  vendor  can  maintain  unlawful  detainer 
against  the  vendee  in  possession  under  such  contract,  after  the  poeee^ 
eion  of  the  latter  hecomee  unlawful.  Possession  in  such  case,  becomes 
unlawful  only  from  the  tune  of  demand,  or  notice  of  abandonment  on 
the  part  of  the  Tender,  or  some  other  act  on  the  part  of  the  vendar 
or  the  vendee  which  changes  its  character.  Such  cases  are  not  within 
the  purview  of  the  act  of  1842,  ch.  86,  §  2,  dispensing  with  other  no- 
tice than  the  service  of  (he  warrant  in  certain  cases.  Vide,  6  Terg.^ 
481.      2  5ioan,  60.     Meige  Dig.,  p.  967. 


FROM    DBOATUB. 


This  action  of  unlawfdl  detainer  was  tried  by  three 
juBtices  in  the  county  of  Decatur,^  and  brought  by  cer- 
tiorari into  the  circuit  court  of  said  county,  where  it 
was  submitted  to  a  jury,  at  the  November  term,  1854, 
before  Judge  Walker,  resxdting  in  a  verdict  and  judg- 
ment for  the  plaintiff.  The  land  it  appears,  was  held 
by  the  defendant  under  a  verbal  sale,  and  no  other 
notice  of  the  vendor's  repudiation  of  the  contract  was 
given  before  the  institution  of  the  suit,  than  the  service 
of  the  warrant  six  days  before  the  day  of  trial.  This, 
the  court  instructed  the  jury  was  sufl5cient  notice  to^ 
enable  the  plaintiff  to  recover.  Sullivan,  the  defendant 
below,  appealed  in  error. 

Shbkwsbesbt,  for  the  plaintiff  in  error. 

L.  M.  Joisnss,  for  the  defendant. 
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Oabuthebs,  J.,  delivered  the  opinion  of  the  conrt. 

This  is  an  action  of  unlawful  detainer  by  the  vendor 
against  the  vendee  in  possession,  under  a  parol  pur- 
chase of  land. 

The  first  objection  made,  is  whether  this  summary 
action  will  lie.  This  depends  upon  the  construction  of 
the  act  of  1821,  ch.  14.  This  question  came  up  in 
Beard  vs.  Bricker,  2  Swan,  60,  and  it  was  decided 
that  this  action  "is  proper  where  the  party  in  the  pos- 
session of  land  has  obtained  his  possession  under  a  ver- 
bal contract  of  purchase,  and  afterwards  repudiates  the 
agreement  with  his  vendor,  and  assumes  to  hold  for 
himself."  That  was  a  case  where  the  vendee  repudiat- 
ed the  contract,  and  it  was  annulled  by  consent  of  both 
parties,  and  the  defendant  set  up  an  adverse  claim. 
But  the  principle  settled  is,  that  both  parties  have  a 
right  to  repudiate  such  contracts,  and  when  either  or 
both  shall  do  so,  the  possession  from  that  time  be- 
comes "unlawftd,"  and  is,  therefore,  embraced  in  the 
said  act  of  1821.  As  heretofore  announced,  if  this 
were  an  open  question,  we  might  hold  differently  upon 
the  construction  of  the  statute.  Not  however  regard- 
ing the  question  as  seriously  and  extensively  affecting 
the  rights  of  men,  but  the  remedy  only,  for  rights  with- 
held. We  think  it  more  important  to  adhere  to  pre- 
cedent, and,  uniformity  of  decision,  than  to  change  that 
which  is  settled,  because  it  may  conflict  with  our  i»e- 
sent  views,  or  because  we  would  have  originally  held 
differently.  On  questions  which  are  vital,  or  deeply  af- 
fecting individual  rights,  the  rule  stated  would  not  so 
forcibly  apply.     The  doctrine  of  the  court  ou  this  sub- 
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ject  has  been  often  declared.      In  2  Meigs'  Dig.  p.  967, 
the  cases  are  collected. 

But  the  case  under  consideration  must  be  reversed 
on  another  ground.  There  is  no  proof  that  the  plain- 
tiff eyer  made  known  to  defendant  in  any  form,  that  he 
repudiated  the  contract.  Until  that  is  done,  it  certainly 
cannot  be  said  that  his  possession  was  unlawM,  and 
therefore  subject  to  this  action.  The  possession  was  by 
consent,  under  a  contract,  and  for  himself,  adverse. 
According  to  the  case  of  Beard  vs.  BHcker^  before  cited, 
this  peaceable  and  lawftd  possession  could  only  become 
wrongful  and  unlawful  by  the  repudiation  of  the  verbal 
contract  of  sale  by  one  or  both.  It  must  certainly  and 
clearly  follow,  that  this  action  will  only  lie  in  a' 
case  of  unlawftil  possession,  and  the  possession  of  a 
verbal  vendee  does  not  become  such,  until  demand  or 
notice,  or  some  other  act  on  the  part  of  his  vendor, 
or  his  own,  shall  change  the  character  of  his  posses- 
sion. It  is  very  true,  that  the  act  of  1842  dispenses 
with  any  other  notice  but  the  service  of  the  warrant,  as 
a  pre-requisite  to  the  bringing  of  the  action,  but  that 
can  only  apply  to  cases  where  the  possession  is  made 
unlawftil  in  terms  by  the  statute,  without  more,  or  in 
case  of  renters,  lessees,  &c.,  holding  over.  But  here 
the  ground  of  action  does  not  exist  at  all  without  the 
abandonment  of  the  contract,  and  if  instituted  before  that 
is  done,  and  the  vendee  have  knowledge  of  it,  it  must 
fail. 

His  Honor,  the  circuit  judge  thought  differently,  and 
for  this  error  the  judgment  is  reversed,  and  the  cause 
remanded. 


1 
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D.  P.  GoldweU  v$.  The  State. 


D.  P.  Oaldwkll  vs.  Thb  State. 


Ck>flT8.  When  Judgment  i$  arrested.  Act  of  1794,  ch.  1,  §  74.  When 
a  motion  in  arrest  of  judgment  is  sustained,  the  court  should  render 
judgment  against  the  parties  respectively  for  their  own  costs.  An  ar- 
rest of  judgment,  is  not  contemplated  in  the  general  act  upon  this  sub- 
ject, of  1794,  ch.  1,   §  74. 


FBOM    WEAKLEY. 


This  was  a  presentment  against  the  plaintiff  in  error 
in  the  circuit  court  of  "Weakley  county,  as  the  proprie- 
^  tor  of  a  turnpike  road,  for  not  keeping  the  same  in 
proper  repair.  There  was  a  conviction  in  the  court  be- 
low before  Fitzgerald,  judge,  and  a  motion  in  arrest  of 
judgment  being  overruled,  and  judgment  given,  an  ap- 
peal in  error  was  taken  to  this  court.  The  present- 
ment was  made  in  1854,  and  charges  the  offence  to 
have  been  committed  in  1861,  continuously  until  the 
"taking  of  this  inquisition."  This  court  arrested  the 
judgment  upon  this  defect,  and  disposed  of  the  costs  in 
accordance  with  the  opinion. 

M.  D.  Cabdwell,  for  the  plaintiff  in  error. 

Sneed,  Attorney  General,  for  the  State. 

MoKiNNBT,  J.,  delivered  the  opinion  of  the  court. 

The  judgment    in   this    case    was    arrested,    and  the 
question    is,    as    to  the    disposition  to   be    made  of  the 
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costs  of  the  cause.  The  act  of  1794,  ch.  1,  §  74,  which 
provides:  "That  in  all  actions  whatsoever,  the  party  in 
whose  favor  judgment  shall  be  given,  or  in  case  of  a 
non-suit,  dismission,  or  discontinuance,  the  defendant 
shall  be  entitled  to  Ml  costs;  unless  where  it  is  or 
may  be  otherwise  directed  by  law,"  does  not  apply  to 
a  case  where  the  judgment  is  arrested.  The  question 
was  before  us  in  a  case  at  Nashville  several  terms 
since;  and  in  that  case  we  followed  the  rule  of  the 
common  law,  in  such  cases,  so  far  as  to  hold,  that 
each  party  was  liable  for  his  own  costs;  but,  that  look- 
ing to  the  analogies  furnished  by  our  ovm  statutory 
regulations  on  the  general  subject  of  costs,  no  valid 
reason  existed  why,  upon  a  motion  in  arrest  of  judg- 
ment being  sustained,  the  court  should  not  proceed  to 
render  judgment  against  the  parties  respectively  for 
their  costs. 

On  further  reflection,  we  adhere  to  this  view,  and 
lay  it  down  as  the  rule  to  govern  the  disposition  of 
costs  in  such   cases. 


4M  JAOESOIT: 


J.  T.  G^offlbrd  M.  Ootiinn  k  Kiel. 


J.   T.   OrOFFORD  V8.   CoTHBAN  &  NiBL. 


Amkhdmsmt.  Act  of  1852,  eh.  152,  §  0.  CofuCructton.  Id  ft  cam  where 
the  time  of  the  commencemeot  of  the  action  may  become  important, 
im  reference  to  the  statute  of  limltatioBS  or  other  matter  of  defence, 
the  effiiet  of  an  amendment,  ehanffif^g  the  form  of  aetiany  must  be  r#- 
Btrieted  to  the  time  when  from  the  record  it  appean  to  have  been 
allowed. 


FROM   SHELBY. 


The  defendants  in  error,  on  the  3l8t  of  May,  1853, 
brought  their  action  of  assumpsit  in  the  common  lair 
court  of  Memphis,  against  the  plaintiff  in  error  to  re- 
cover the  amount  of  two  due  hilU^  without  seal,  dated 
June  1st,  1847,  and  due  from  date.  The  statute  of 
limitationB  having  been  pleaded,  to  which  issue  was 
taken,  the  plaintiff  asked  leave  to  amend  by  changing 
the  form  of  action  to  debt,  which  was  granted.  This 
amendment  was  made  at  the  July  term,  1853,  which 
was  the  return  term.  At  that  time  the  form  of  action 
as  amended  was  barred,  more  than  six  years  having 
elapsed.  At  the  July  term,  1854,  the  case  was  sub- 
mitted to  a  jury,  befoi:e  Oaruthers,  judge,  who  charged 
the  jury,  that  the  amendment  related  back  to  the  date 
of  the  issuance  of  the  writ  in  assumpsit,  and  the  writ 
was  to  be  considered,  as  a  writ  in  debt  from  that  date. 
There  was  verdict  and  judgment  for  the  defendants  in 
error.  The  plaintiff  in  error  moved  for  a  new  trial, 
which  being  refused,  he  appealed  to  this  court. 
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J.  T.  OnmatA  •«.  OoHm  ft  NleL 
YsBaKR  and  J.   Oalvir  Josob,   for  &e   plaintiff  in 

WOT. 

J.  B.  Thobktok,  for  the  defendant. 

McEnanrr,  J.,  deUveared  Ae  opinion  of  the  court. 

The  question  presented  by  tiilB  recozd,  is  in  relation 
to  the  effect  of  an  amendiinent  during  the  progress  ci  a 
suit,  changing  the  form  oi  action  fix>m  assumpsit  to 
debt,  inrith  reference  to  the  appUcatioa  of  the  statote  of 
limitations. 

The  action,  in.  its  ocigiiial  form,  ma  assumpsit. 
The  snmmoDB  waa  issued  on  the  Slst  of  May,  1858,  re- 
tamable  to  tiie  July  term  of  the  comsnon  law  and 
diancery  court  of  the  dty  <ji  Memphis. 

The  ground  of  the  action  was  ^^two  due  bills,''  not 
under  seal,  each  bearing  date  first  of  June,  1847,  and 
due  firom  date.  At  the  return  term  of  the  process,  the 
plaintiff  was  allowed,  by  tiie  court,  to  change  the  form 
of  the  action,  and  to  declare  in  debt.  The  leaTo  to 
amend  was  granted  22d  July,   1858.  • 

The  defendant  pleaded  ^^ia  short,-'  nil  debet^  statute 
of  limitations,  and  payment:  and  on  the  trial,  the  is- 
sues joined  on  all  the  pleaa  were  &und  in  fitvor  of 
the  plaintiffL 

In  the  chaige.to  the  jury,  the  judge  stated  in  sab- 
stance,  that  the  court  had  permitted  an  amendment  of 
the  ^^writ  and  declaration,"  so  as  to  change  tiie  form 
of  the  action,  to  debt,  and  that  this,  amendment  had  re^ 
lation  back  to  the  issuance  of  the  writ  in  assumpsit,  on 
the  Slst  of  May,   1853;  and    tiiat  the  writ   was  to  be 
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considered  as  a  writ  issued  in  debt  an  that  day;  and 
that  if,  before  that  day  six  years  had  not  elapsed  from 
the  falling  due  of  the  notes  sued  on,  the  jury  would 
find  for  the  plaintiff. 

In  this  instruction,  we  think  there  is  error.  It  will 
be  observed,  that  from  the  falling  due  of  the  notes 
sued  on,  the  period  of  six  years  expired  on  the  day  the 
original  summons  was  sued  out;  so  that,  in  fact,  be- 
fore the  time  when  the  application  to  change  the  form 
of  the  action  to  debt,  was  made  and  granted,  the 
statute  of  limitations  had  taken  effect,  and  created  a 
bar  to  an  action  in   thaty  or  any  other  form. 

In  this  state  of  the  case  could  an  amendment  be  al- 
lowed, the  effect  of  which  was  designed  to  be,  to  re- 
vive a  cause  of  action  and  legal  liability,  from  which 
the  defendant  stood  discharged  by  the  positive  bar  of 
the  statute?  We  think  not.  It  is  true,  the  act  of 
1852,  ch.  152,  §  6,  is  extremely  liberal  in  the  allow- 
ance of  amendments,  and  it  is  to  be  construed  so  as 
to  give  effect  to  the  expressed  will  and  intention  of 
the  legislature;  still,  however,  it  must  be  confined  with- 
in some  reasonable  and  sensible  limits. 

We  are  not  to  suppose  that  the  legislature,  in  pro- 
viding a  method  whereby  one  party  might  be  relieved, 
in  some  degree,  against  the  consequences  of  his  own 
ignorance  or  negligence,  intended  to  deprive  the  other 
party  of  the  benefit  of  any  legal  defence,  the  right  to 
which  had  become  perfect  and  absolute  before  the  time  of 
the  application  for  such  amendment.  Possibly,  the  section 
of  the  act  under  consideration  intended  nothing  more  than 
to  save  the  party  from  the  expense  and  delay  of  a  new 
suit.      If  this  be  so,  it  would  seem,  as  a  general  mle, 


APRIL  TEEM,  1856.  493 

J.  T.  Oroiford  if.  Gothran  k  Niel. 

that  the  effect  of  the  amendment  ought  to  be  limited  to 
the  time  when  leave  to  make  it  was  obtained,  so  far 
as  the  rights  of  the  opposite  party  are  involved.  Bat 
we  feel  the  difficnlty  of  attempting  to  define  the  limit 
to  which  the  provisions  of  tiiis  statute  may  be  extend- 
ed, and  shall  avoid  doing  so.  It  is  obvious  that  a 
good  deal  must  be  left  to  the  discretion  of  the  judge, 
under  the  pecuKar  circumstances  of  each  case  that  may 
arise.  Nor,  in  respect  to  the  effect  of  amendments 
under  this  statute,  do  we  intend  to  lay  down  any  broad- 
er principle  than  the  case  to  be  decided  calls  for. 

It  may  be  conceded,  that  in  general,  and  for  most 
purposes,  the  amendment  in  a  case  like  the  present, 
will  relate  back  to  the  day  on  which  the  original  pro- 
cess was  sued  out;  but  this  fiction  of  relation,  cannot 
be  allowed  to  obtain  where  it  would  work  injustice  to 
•the  adversary  party,  by  destroying  or  taking  fi*om  him 
the  benefit  of  an  existing  legal  defence  to  the  action. 
In  a  case,  therefore,  where  the  time  of  the  commence- 
ment of  the  action  may  become  important,  in  reference 
to  the  statute  of  limitations,  or  other  matter  of  defence; 
the  effect  of  an  amendment,  changing  the  /omi  of  the 
action^  must  be  restricted  to  the  time,  when  from  the 
record,  it  appears  to  have  been  granted.  From  that  time 
only,  in  such  case,  can  the  plaintiff  be  regarded  as 
rectus  in  curia. 

This  view  is,  of  course,  not  intended  to  affect  the 
practice  in  regard  to  amendments,  not  changing  "^A^ 
nature  cf  the  action^'*  as  it  existed  at  common  law, 
or  by  previous  statutory  regulations  at  the  time  of  the 
passage  of  the  act  of  1852,  and  still  exists. 
Judgment  reversed. 
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Mardia  E.  Sharp  vs  Ezra  A.  Sharp. 


Majbtsla.  E.  Shabp  v8.  Ezba  a.  Shasp. 

DiTOBOi.  Act  of  1886,  ch.  26,  §  19,  anJ  1842,  eh.  18t,  gl.  OkoMcery. 
Where  the  husband,  in  contemplation  of  marriage,  had  promiaed  the 
wife  to  settle  her  ptoperty  for  Hfe  upon  herself  to  her  sole  and  sepa- 
rate use,  with  remainder  to  her  children,  and  on  the  day  of  the  mar- 
riage executes  an  instrument  which  purports  to  settle  the  property  as 
desired  by  the  wile— by  which  she  is  deoeived  and  defrauded,  and  &e 
title  really  vested  in  himself— and  she  ia  a  bill  for  diyoroe  and  Msto- 
ration  of  her  property,  alleges  these  facts:  and  also  intolerable  mal- 
traatment  aad  abuse,  all  whidi  is  proren:  The  chancery  court  wiH  hi 
decreeing  a  divorce  from  the  bonds  of  matrimony,  aisodeorea  thai  the 
/rlfe's  property  and  effects  be  restored  to  her. 


FBOM     FAYBTTB. 


Tjils  was  a  bill  filed  by  complainant  in  chanceiy, 
at  Sommerville,  seeking  a  divorce  a  vinculo  matrimonii 
and  to  have  her  property  before  marriage  restored  to 
her.  The  bill  charges  great  abnse  and  maltreatment  on 
the  pai*t  of  the  respondent  to  the  complainant,  which 
is  deiii  d  in  the  answer,  bnt  mnch  of  which  seems  to 
be  suF rained  by  the  proof.  It  also  charges  that  prior 
to  the  marriage  there  was  an  agreement  between  the 
parties,  by  which  the  property  of  the  wife,  consisting 
of  land,  slaves  and  stock,  should  be  settled  to  her  sole 
and  separate  use  for  life,  with  remainder  to  her  chil- 
dren by  a  former  marriage,  and  the  issue,  if  any,  of 
her  marriage  with  the  respondent.  On  the  day  of  the 
marriage,  and  prior  thereto,  it  seems  that  the  respon- 
dent drew  up  an  instrument,  without  seal,  and  witness- 
ed by  one  witness,  which  purported  to  be  such  a  set- 
tlement as  the  complainant  desired,  but  which  was  in- 
effectual   and   void    for  tthe     purposes     pretended.      In 
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this,  complainant  alleges  that  she  was  defiandod.  At 
the  September  term,  1854,  the  <^se  was  heard  before 
Isaac  B.  Williams,  Chancellor,  who  decreed  in  favor  of 
respondent.      The  complainant  appealed. 

« 
J.  W.  Habbis  and  Gleitnt,  for  the  complainant. 

PtxLiAM,  for  the  respondent 

ToTTEN,   J.,  delivered  the  opinion  of  the  court 

Bill  for  divorce.  These  parties  were  married  Mardi 
SOth,  1852,  and  separated  a  few  months  afterwards. 
Each  of  them  had  been  married  before,  and  had  chil- 
dren by  their  former  marriages.  They  had,  perhaps, 
nearly  an  eqnal  amount  of  property:  The  plaintiff  own- 
ed an  interest  in  some  lands,  owned  six  negro  slaves, 
and  other  personal  property.  The  bill  avers,  that  de- 
fendant agreed  before  the  marriage,  to  settle  the  plain- 
tiff's property  to  her  separate  use  during  her  life,  re- 
mainder to  her  children  by  her  former  and  the  present 
marriage.  A  written  contract  drawn  by  himself  and 
executed  on  the  day  of  marriage,  fails  to  accomplish 
this  object,  but  in  effect  secures  her  property  to  the 
defendant. 

The  grounds  assumed  for  the  divorce  are,  that  the 
defendant  was  guilty  of  "such  conduct  towards  the 
plaintiff,  as  renders  it  unsafe  and  improper  for  her  to 
<io7idbit  with  him,  and  be  under  his  dominion  and  con- 
trol; and  of  such  indignities  offered  to  her  person,  as 
to  render    her    condition    intolerable,    and  force   her    to 

withdraw."    Act  1835,  ch.  26,  §  19.    1842,  ch.  133,  §  1. 
33 
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The  plaintiff  avers  that  the  defendant's  conduct  to- 
wards her  and  his  &xaily  was  passionate  and  brutal: 
That  at  times  be  seemed  to  be  in  a  rage,  and  threaten* 
ed  her.  On  one  occasion  he  whipped  his  danghter, 
who  was  grown,  severely,  and  for  little  canse,  and  then 
gave  her  an  emetic,  declaring  that  he  ^^  wonld  pnke  the 
devil  out  of  her:"  That  the  plaintiff  was  compelled 
to  be  present  to  witness  the  scene.  That  after  this,  he 
threatened  to  inflict  the  same  treatment  on  the  plaintiff: 
and  said  she  was  deranged. 

In  an  amended  bill,  the  plaintiff  avers*  that  the  de- 
fendant, with  a  view  .to  degrade  and  disgrace  her, 
^^was  going  about  the  country  stating  that  the  plain- 
tiff was  not  a  virtuous  woman." 

All  these  charges  are  denied  by  the  defendant  in  his 
answer,  except  that  he  admitted  he  struck  his  daughter 
with  a  switch,  for  good  cause,  and  gave  her  an  emetic, 
she  being  unwell.  He  denies  explicitly  and  distinctly 
that  he  ever  impugned  the  virtue  of  his  wife,  or  ever 
doubted  it;  and  admits  his  entire  confidence  in  her 
conjugal  fidelity. 

Kow,  it  appears  in  the  testimony  of  a  numb^  of 
witnesses,  whose  credit  is  not  denied,  that  the  defend- 
ant, on  various  occasions,  slandered  and  traduced  tiie 
virtue  of  his  wife.  This  denial  of  the  answer  is  folly 
.  disproved,  and  therefore,  the  answer  in  other  respects, 
stands  discredited. 

He  said  "it  was  very  suspicious  for  his  wife  to  be 
riding  behind  a  black  man  at  a  dead  hour  of  the 
night,"  meaning  Mr.  Bass,  who  was  married  to  her 
mother. 

To  another    witness    he    said,   "her    character  is  as 
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spotted  as  a  leopard:  I  don't  say  it  myself,  otlier 
people  do."  To  another  witness  he  expressed  his  be- 
lief that  an  improper  intimacy  existed  between  Dr.  M. 
and  the  plaintiff  before  the  marriage. 

On  varions  occasions  he  said  his  wife  was  either 
deranged,  or  was  not  a  virtuous  woman. 

"He  threatened,  nnder  proviso's,  to    take  her  home 
by  violence,  and    imprison  her;    and  so,    many  of   his  •• 
threats  were  made  nnder  artftil  and  Jesuitical  conditions." 
As  to  the  other  averments  in   the  bill  before  recited, 
they  are  not  so  fiilly  established. 

The  denials  of  the  answer,  however,  weigh  nothing; 
it  being  folly  discredited  as  we  have  seen,  in  other 
material  facts,  by  a  number  of  witnesses,  whose  testi- 
mony is  p^ectly  conclusive  against  it. 

The  defendant  has  proved  the  statement  of  the  plain- 
tiff, in  the  course  of  which  she  had  reiterated  these 
charges.  Other  facts  and  circumstances  tend  to  con- 
firm the  truth  of  her  statements.  We  incline  to  think, 
that  the  charges  we  have  extracted  from  the  bill  as  to 
the  defendant's  conduct  towards  the  plaintiff,  bgfore  the 
separation,  are  suhatantially  true. 

Upon  the  whole,  we  think  the  plaintiff  is  entitled 
to  be  relieved  from  her  unhappy  connexion  with  the 
defendant,  upon  grounds  assumed  in  the  bill. 

He  commences  by  perpetrating  a  fraud  upon  her  pro-  • 
perty  even  before  the  marriage,  and  afterwards  stated 
that  he  had  "fixed  it"  as  he  desired.  Then  he  com- 
plains at  the  amount  of  her  indebtment,  it  being  a 
thousand,  instead  of  two  hundred,  the  sum  he  said, 
she  had  represented.  Then  ho  alarms  her  at  home, 
treats  her  widi  indignity,  and  threatens  to  practice  upon 
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her  in  the  cruel  manner,  as  she  believed,  he  had  done 
■  with  his  daughter.  Then  he  slanders  and  tradnces  her 
reputation  as  a  chaste  and  virtuous  woman.  It  is 
true,  the  defendant  abounds  in  expressions  of  aflfection 
and  kindness  for  the  plaintiff,  and  a  strong  desire  that 
she  return  to  his  home,  and  continue  in  the  relation  of 
his  wife. 

It  is  to  be  apprehended,  however,  from  several  passages 
in  the  proof,-  that  these  sentiments  are  inspired  by  an 
anxious  desire  to  retain  his  right  and  possession  of  the 
plaintiff's  property. 

In  view  of  the  defendant's  conduct,  and  his  imputa- 
tions against  the  chastity  of  his  wife,  it  is  incredible 
that  these  professions  can  be  true. 

The  decree  of  the  chancellor  dismissing  the  bill,  will 
bo  reversed:  and  we  decree  for  the  plaintiff  a  divorce 
a  vinculo^  and  that  her  property  and  effects  be  restored 
•to  her  by  the  defendant. 

Decree  reversed. 
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Henby  J.  Maley  v8.  K.  S.  Babrett. 

EyiDEHOJB.  To  impeach  deed  of  trtut  for  fraud.  Sheriff.  In  an  action 
of  replevin  brought  by  a  trustee  against  an  officer,  for  property  con- 
reyed  to  said  trustee  by  deed  fair  on  its  face,  and  levied  upon  by  said 
officer,  the  latter  cannot  impeach  said  conveyanee  for  fraud,  until  th» 
existence  of  a  debt  is  estabUshed. 


FBOM    TIPTON. 


This  action  of  replevin  comes  firom  the  circuit  court 
of  Tipton.  Maley,  as  sheriff,  levied  an  attachment  up- 
on certain  slaves  as  the  property  of  Cockrell,  at  the- 
suit  of  E.  M.  Apperson  &  Co.  The  property  attached- 
had  before  that  time  been  conveyed  by  Cockrell  in 
trust  to  Barrett  for  the  benefit  of  certain  creditors,  by 
deed,  duly  recorded.  Barrett  instituted  this  suit  against 
Maley  to  recover  the  property.  The  cause  was  submit- 
ted to  a  jury  of  Tipton  county,  before  Judge  Hum- 
phreys, at  the  January  term,  1856,  of  said  court.  , 
Maley  offered  to  prove  by  extrinsic  facts,  that  the  con- 
veyance to  Barrett  was  fraudulent,  without  proof  of  the 
existence  of  a  debt,  due  from  Cockrell  to  E.  M.  Ap- 
person &  Co.,  the  plaintiffs  in  attachment.  This  the 
court  would  not  permit.  There  was  verdict  and  judg- 
ment for  the  plaintiff.  The  defendant  moved  for  a  new 
trial,  which  was  overruled,  and  he  appealed  in  error 
to  this  court. 

Wm.  B.  Hasbis,  for  the  plaintiff  in  error. 

John  W.  IIabbis  and  L  Morrison,  for  the  defendant. 
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Oabuthbbs,  J.,  delivered  the  opinion  of  the  court. 

This  action  of  replevin  was  brought  by  Barrett 
against  Maley,  for  several  slaves,  mules  and  other  pro- 
perty, which  had  been  seized  by  the  plaintiff,  as  an  of- 
ficer, under  an  attachment  issued  in  fitvor  of  Apperson 
&  Co.,  against  Oockrell.  Barrett  claimed  under  several 
deeds  of  trust  made  to  him  ;as  trustee  for  the  benefit 
of  the  creditors  of  Oockrell,  which  had  been  duly 
proved  and  registered  before  the  issuance  of  the  pro- 
cess of  attachment,  and  which  were  fair  upon  their  feces. 

Maley  depends  upon  his  writ  and  levy,  and  propos- 
ed to  go  into  proof  of  extrinsic  &cts,  to  show  that  the 
deeds  of  trust  were  fraudident  and  void. 

But  the  coxtrt  held  the  law  to  be,  that  this  could 
not  be  done  unless  it  were  first  shown  that  Apperson 
&  Co.  were  creditors  of  Oockrell. 

Is  this  the  law?  We  think  there  can  be  no  doubt 
of  it.  It  is  generally  true,  that  an  officer  can  defend 
,  liimself  by  the  introduction  of  process  from  a  compe- 
tent authority,  commanding  him  to  do  the  thing  for 
which  he  is  sued,  without  more. 

Into  the  consideration  of  this  class  of  cases,  we  need 
not  now  enter,  as  the  present  case  is  an  exception  wdl 
settled  and  defined.  It  is  not  a  question  between  the 
title  of  a  stranger  and  that  of  the  defendant  in  the 
process,  which  by  the  levy,  passes  to  the  officer;  but 
it  is  between  two  persons  claiming  the  same  title,  the 
one  by  deed,   and  the  other  by  levy. 

Without  more,  the  prior  divestiture  of  title  must 
j)revail.  The  deed  is  good  against  the  maker  of  it,  and 
all  who    claim  under    him,   no  matter   how   fraudulent. 
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None  but  creditors  or  thoee  who  represent  them  can 
impeach  it  for  fraad.  Such  is  the  express  provision  of 
our  statate  of  frauds  of  1801.  The  oflElcer  is  not  a 
creditor;  but  does  he  represent  one?  Not  nnless  Ap- 
person  &  Co.  are  creditors  of  Oockrell? 

This  is  not  shown  l^  record  or  other  evidence. 
The  attachment  and  affidavit  on  which  it  issued  do  not 
prove  it ;  that  is  an  av  parte  proceeding,  in  which  the 
defendant  in  it  has  not  been  heard,  and  upon  which 
no  adjudicatiiMi  has  been  made.  The  existence  of  a 
debt  must  be  proved  to  open  the  door  of  attaek. 

A  valid  judgment  would  be  sufficient,  but  if  that 
does  not  exist,  other  competent  proof  of  indebtedness 
must  be  made.  This  is  a  condition  {nrecedent  to  an  as- 
sault upen  the  deed  for  fira^ad.  This  not  having  been 
done,  no  evidence  could  be  heard  to  establish  the  ex- 
ist^ice  of  fraud,  and  thus  invalidate  the  deeds  under 
which  the  plaintifT  claims  title. 

There  is  then  no  error  in  the  judgment,  and  it  will 
be  affirmed. 


Wm.  Pabk  et  al.  vs.  J.  Knox  W.ajlkssb. 


1.  UoTiOH.  Againtt  r^etmimiwe  of  deceawd  surety.  Ad  1886,  th.  19, 
§6.  The  remedy  bj  motion  against  an  officer  and  his  snretiee  as  giv- 
en by  the  act  of  1885,  eh.  19,  §  6,  does  not  embrace  the  adminis-* 
trator  or  executor  of  a  deceased  surety. 
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t.  Practicx.  In  the  tupreme  court.  Act  1809,  €h.  49,  §  7.  The  sa- 
preme  court  in  reversing  an  erroneous  judgment,  rendered  upon  a  pro- 
per verdict  by  a  jury— or  upon  &cts  found  by  the  court  below — will 
render  such  judgment  as  the  court  below  should  have  given.  Thus, 
where  the  court  below,  upon  a  motion  against  a  sheriff  and  his  sureties 
and  the  representatives  of  deceased  sureties,  gave  judgment  against  the 
representative  of  a  deceased  surety  also,  the  supreme  court  will,  in  revers- 
ing, as  to  the  latter,,  render  judgment  also  against  the  former  and  his 
surviving  sureties. 


FROM   SHELBY. 


This  was  a  motion  made  in  the  conmion  law  corort 
of  Memphis,  against  W.  D.  Gilmore,  sheriff  of  Shelby 
county  and  Wm.  Park  and  others,  his  sureties,  and 
James  Rice,  adm'r.  of  Thomas  Eice,  another  snrety,  de- 
ceased, and  the  representative  of  another  deceased  sur- 
ety, for  the  failure  of  said  sheriff  to  make  due  and 
proper  return  of  an  execution.  The  case  was  heard 
before  Caruthers,  judge,  at  the  July  term,  1854,  of  said 
court,  who  rendered  judgment  against  all,  including  the 
representatives  of  the  deceased  flureties.  From  this 
judgment  the  defendants.  Park,  Rice  and  others  prose- 
cuted a  writ  of  error  to  this  court. 

Edwin  31.  Ybbqeb,  for  the  plaintiffs  in  error,  said : 

The  first  question  in  this  record  is,  can  a  judgment 
by  motion  be  taken  against  an  administrator  or  exe- 
cutor? 

This  has  been  definitely  settled  by  the  supreme 
court  in  the  case  of  The  State  vs.  Debern/y  9  Humph., 
Rep.,   605. 

Judge    Green    in    his    opinion    says:    "The    act     of 
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1883,  ch.  43,  atithorizes  judgment  by  motion  against 
.  the  sheriff  and  his  secnritieB.  It  does  not,  by  its  ex- 
press provisions  extend  to  the  executor  or  administra- 
tor of  the  sheriff,  and  we  do  not  think  it  should  be 
so  extended  by  construction.  For  a  default  of  the 
sheriff,  it  is  much  more  appropriate  to  proceed  against 
his  executor  or  administrator  upon  the  bond,  by  a  com- 
mon law  action,  in  which  the  plea  of  fully  adminis- 
tered might  be  put  in  and  the  issue  tried  by  a  jury. 
We  do  not  think,  therefore,  that  the  legislature  intend- 
ed to  extend  the  remedy  by  motion  to  the  executor  or 
administrator." 

There  is  no  difference  between  the  case  of  securities 
for  a  sheriff,  and  a  sheriff.  The  acts  of  assembly  in 
no  instance  give  the  remedy  by  motion  against  any  ad- 
ministrator or  executor;  and  very  wisely  has  the  l^is- 
lature  abstained  from  so  doing.  The  very  necessity  of 
trying  an  issue  of  faUy  administered  in  order  to  pro- 
tect an  administrator  in  tis  private  property,  shows  the 
justice  and  propriety  of  preventing  such  remedy  by  mo- 
tion. Here  is  a  judgment  by  motion  against  an  ad- 
ministrator. Say  that  it  is  proper,  and  legal,  and  an 
execution  issues  and  is  returned  "  no  property "  as 
againstj  the  estate*  What  is  to  prevent  the  collec- 
tion of  the  debt  out  of  the  private  property  of  the  ad- 
ministrator or  executor?  There  are  many  other  reasons 
-why  this  summary  proceeding  should  nofc  be  given. 
But  I  consider  the  case  of  The  State  vs.  Deberry^  aa 
settling  the  question. 

But  if  judgment  by  motion  can  be  taken  against  an 
administrator  under  any  circumstances,  clearly  it  cannot 
without  notice.     The  court  would  undoubtedly  hold,  that 
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he  was  entitled  to    notiee,    to  protect  himeelf  and    his 
estate,  and  the  trast  in  his  hands. 

Again:  The  judgment  does  not  show  that  six 
months  had  elapsed  after  the  qualification  of  the  ad 
ministratrix,  Ann  Butler,  and  James  Bice,  administra- 
tor. The  act  of  1829,  oh.  57,  ^  1  and  8,  provides 
that  executors  and  administrators  shall  have  this  time 
to  arrange  and  settle  estates,  without  being  liable  to 
suit  or  costs,  and  any  suit  commenced  within  tiiat 
time  shall  be  abated  or  dismissed.  The  court  would 
undoubtedly  require  the  judgment  on  motion  against  an 
administrator  or  executor,  if  it  can  be  taken  at  all,  to 
show  on  its  £ace,  that  the  period  of  six  months  had 
elapsed  after  his  qualifioation  before  it  would  subject 
him  to  suit. 

I  entertain  no  doubt  that  this  judgment  is  void 
against  the  administrator  and  administratrix  as  aforesaid. 

What  is  the  effect  as  *  to  the  other  parties?  In  4 
Humph.,  278,  the  court  hold,*  that  a  judgment  is  an 
entire  thing,  and  if  there  are  several  defendants,  and  the 
judgment  is  void  as  to  one  of  them,  it  is  void  as  to 
all;   it  cannot  be  good  in  part,  and  bad  in  part. 

This  case  is  recognized  and  adopted  in  10  Humph., 
262.  In  the  last  named  case,  the  court  held,  that 
when  a  judgment  was  not  void  as  to  any,  but  merely 
erroneoics  as  to  some  and  irregular,  it  would  be  revers- 
ed in  toto.  •  So  if  this  judgment  is  void  as  to  the  ad- 
ministratix  and  administrator,  or  merely  erroneous  and 
irregular  as  to  them,  it  will  be  reversed  in  toto. 

A.  WsiGHT,  for  the  defendant  in  error  argued: 

1.    The    judgment    was    rightly    taken    against    the 
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sherifT  and  all  his  living  BecnritieB  witb  thd  persoiMhl 
representatiree  of  the  deceased  Bnretiee.  2  Humph., 
186-7.  8  Terg.,  168.  8  Humph.,  416.  4  Humph., 
506.  9  Humph.,  606.  11  Humph.,  804.  Oook,  898. 
7  Humph.,  128. 

2.  If  not,  it  is  onfy  error  as  to  the  personal  re- 
presentatiyee  of  the  deceased  sureties,  and  wiU  warrant 
a  reyersal  only  as  to  tiiem,  and  is  no  error  as  to  the 
sheriff  or  his  surviving  sureties.  3  Humph.,  419.  8  J. 
R.,  Ill,  669,  660,  666.  4  Humph.,  606.  .  Acts  1844, 
di.  108,  §14,  (Nich.  supp.,  268.)  2  Swan,  446.  2 
Mdgs  Dig.,  682.  Oook,  898.  4  Hum0i.,  278.  9 
Humph.,  98.      10  Humph.,  261. 

8.  The  extent  of  the  recovery  is  the  debt,  interest 
%  and  costs,  and  12^  per  cent,  damages  on  the  debt  and 
interest,  counted  down  to  the  judgment  on  motion. 
Acts  1808,  ch.  18,  §1,  (0.  &  N.  Eev,,  294),  1818, 
ch.  109,  §1,  (C.  &  N.  Rev.,  296),  1886,  ch.  19,  §  6, 
(N.  &  C.  Rev.,  800),  1888,  ch.  190,  §  2,  (Nich.  Supp., 
281).  2  Humph.,  674.  6  Humph.,  24.  10  Humph., 
318.    1  Swan,   112. 

4.  The  common  law  and  chancery  court  have  the 
same  power  to  render  judgment  by  motion  as  the  cir- 
cuit courts.  Acts  1849-60,  page  84,  $§  2,  6  and  10  in 
point,    p.  86,  86. 

6.  If  the  recovery  should  be  found  to  be  for  too 
much  in  any  case,  can  we  not  enter  a  remittitur  f 
2  Tom.  Law  Die,  290.    8  Humph.,  680.    6  Terg.,   882. 

6.  If  error  exist  at  common  law,  is  it  not  cured  by 
the  late  law  of  amendments?  11  Humph.,  304.  Acts 
1861-2,  §§1,  4,  6,' 7,  page  219. 

7.  Must  not  the  supreme  court  give  such  judgment 
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on  the  facts  as  the  common  law  court  should  hare 
done?  If  it  was  wrong  to  include  the  personal  repre- 
sentatives of  Eice  and  Butler,  still  it  was  right  to  ren- 
der judgment  against  the  sheriff  and  his  surviving  sur- 
eties. 2  Humph.,  393,  136-7.  3  Humph.,  419,  481. 
8   Johns.  Rep.,   565.      8  Humph.,   584.     6   Yerg.,   332. 

1  Meigs  Dig.,   466. 

8.  If  it  be  objected  that  the  judgments  attempt  to 
recite  the  bond,  but  do  not  give  all  of  it,  or  the  form 
as  laid  down  in  the  act  of  1777,  and  that  it  may  not 
in  all  its  parts  be  a  statutory  bond;  I  answer,  it  is 
enough  to  give  such  parts  of  the  condition  as  meet  the 
case  and  show  the  defendant's  liability ;  and  because 
other  parts  of  the  condition  are  not  given,  it  is  not  to 
be  inferred  they  do  not  exist.  3  Humph.,  373,  374.  ^ 
Besides  it  is  cured  by  act  of  1844,  ch.   103,  §§  11,  14, 

2  Swan,   445.      Acts  of  1851-2,   §  9,   p.   422. 

9.  K  it  be  objected,  the  judgments  fail  to  show  a 
non-return  of  the  Jl.  /a^s.  I  answer,  it  is  enough  to 
aver  the  sheriff  failed  to  "  make  a  due  and  proper  re- 
turn" of  the  ^.  fa* 8..  This  is  in  accordance  with  the 
act  of  1835,  ch.  19,  §  6,  (C.  &  N.  Eev.  300).  But 
the  record  in  fact  shows  there  never  was  in  /act  any 
return.  Cook's  Eep„  268.  3  Humph.,  89.  The  case 
in  3  Humph,  is  not  on  the  act  of  1835,  and  the  facts 
recited  are  different.      1   Yerg.,   148-9. 

10.  The   motion  valid.      11  Humph.   303,  189. 

As  to  the  question  that  the  judgment  ought  to 
show  six  months  had  elapsed  as  to  administrators  of  Bat- 
ler  and  Rice.  Vide^  11  Humph.,  305.  1  Humph., 
471.      8    Yerg.,    154. 
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McB[iNNEY,  J.,   delivered  the  opinion  of  the  conrt. 

This  was  a  judgment  rendered  in  the  common  law 
and  chancery  conrt  of  the  city  of  Memphis,  on  motion, 
for  $831  against  William  D.  Gilmore,  late  sheriff  of 
Shelby  county,  and  the  surviving  securities  in  his  offi- 
cial bond,  together  with  the  personal  representatives  of 
two  of  the  sureties  who  were  dead  before  the  institu- 
tion* of  this  proceeding,  for  the  failure  of  said  sheriff  to 
make  due  and  proper  return  of  an  execution.  To  re- 
verse this  judgment,  the  surviving  sureties,  and  the  re- 
presentatives of  the  deceased  co-sureties,  have  jointly 
prosecuted  a  writ  of  error  to  this  court. 

The  first  question  is,  does  this  summary  remedy  ap- 
ply to  the  executor  or  administrator  of  a  deceased  sure- 
ty? We  think  not.  By  the  terms  of  the  act  of  1836, 
ch.  19,  5  6,  the  remedy  hy  motion  is  given  against  the 
^'oflcer  and  his  seourities.^^  This  is  a  mode  of  proceed- 
ing unknown  to  the  common  law,  and  is  to  be  strictly 
construed.  No  latitude  of  construction  is  admissible,  so 
as  to  .extend  the  remedy  beyond  the  express  provision  of 
the  statute,  to  cases  apparently  falling  within  the  reason 
of  the  law.  The  remedy  is  not  given  by  the  statute 
against  the  personal  representative  of  the  deceased  sher- 
iff, or  surety;  and  upon  no  sound  principle  can  it  be 
so  applied.  Obvious  considerations  growing  out  of  the 
relations,  rights  and  duties  of  the  personal  representa- 
tive, forbid  such  a  construction.  But  it  is  needless  to 
reason  upon  this  point.  We  have  held  that  this  remedy 
did  not  extend  to  the  executor  or  administrator  of  the 
deceased  sheriff  himself.  9  Humph.,  605,  and-  for  the 
game  reasons,  we  now  hold,  that  it   does  not    apply    to 
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the  executor  or  administrator  of  a  deceased  surety.  The 
judgment  upon  this  ground  is  erroneous  in  law.  10 
Humph.,  252;  and  being  so,  the  next  question  is,  what 
ought  to  be  the  judgment  of  this  court  in  the  case! 
Should  the  judgment  be  reversed,  and  the  case  be  re- 
manded to  the  court  below  for  the  proper  judgment,  as 
insisted  on  behalf  of  the  plaintiff  in  error?  The  act 
of  1809,  ch.  49,  §  27,  provides,  "  that  when  any  judg- 
ment, decision  or  decree  of  the  circuit  court  shall  be 
reversed,  or  affirmed  in  the  court  of  errors  and  ap- 
peals, it  shall  be  the  duty  of  the  said  court  to  pass 
such  judgment,  decision,  or  decree,  as  the  circuit  court 
should  have  passed — except  where  the  damages  to  be 
assessed,  or  matter  to  be  decreed,  are  uncertain;  in 
which  case,  the  said  court  shall  remand  the  cause  for 
final  hearing." 

It  is  assumed  for  the  plaintiff  in  error,  that  the  ef- 
fect of  the  judgment  of  reversal  here,  is  to  annul  and 
make  void,  to  every  purpose,  the  proceeding  and  judg- 
ment of  the  circuit  court  in  the  case ;  and,  conseqnentlj, 
that  we  cannot  adopt  the  finding  of  the  court  upon  the 
&ct8,  as  set  forth  in  the  record,  as  the  foundation  upon 
which  to  render  a  judgment  here;  and  that  as  there  is 
no  bill  of  exceptions  setting  forth  the  evidence  upon 
which  the  finding  of  the  circuit  court  was  based,  we 
have  nothing  before  us  upon  which  to  ground  a  ja^- 
ment. 

This  reasoning  we  do  not  assent  to.  l^e  ground 
of  the  reversal  is  simply  an  error  in  law,  in  rendering 
judgment  against  the  representatives  of  the  deceased 
sureties.  There  is  no  objection  to  the  proceedii^  in 
the    court  below,   so    far    as    respects     the   matters   of 
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fact  constitnting  the  grounds  of  the  judgment  as  against 
the  sheriff  and  surviving  sureties.  The  facts  requisite, 
as  the  basis  of  a  proper  judgment  against  them,  are 
properly  and  fully  found  by  the  court,  and  set  forth  in 
the  record  before  us.  What  effect,  then,  has  the  re- 
versal of  the  judgment,  upon  the  matter  of  law  as  to 
the  representatives  of  the  deceased  sureties,  upon  the 
finding  of  the  fiwts?  None  whatever,  we  think;  If 
this  were  a  case  where,  by  law,  a  jury  must  pass  up- 
on the  facts,  the  case  would  be  entirely  different.  But 
in  this  case  by  the  statute,  the  judge  determines  the 
matters  of  fact  as  well  as  the  law;  and  his  finding  of 
the  facts,  which  is  as  conclusive  as  the  finding  of  a 
jury,  is  not  in  the  least  degree  impugned,  in  any  re- 
spect, by  the  judgment  of  reversal  in  the  case,  upon 
the  ground  of  a  mere  error  in  law.  He  case,  then, 
is  in  no  respect  different,  in  principle,  from  that  of 
an  erroneous  judgment,  in  law,  upon  a  proper  verdict 
found  by  a  jury  on  the  facts  of  the  case;  and  therefore, 
by  the  express  requirements  of  the  act  of  1809,  this 
court,  upon  reversing,  must  render  the  proper  judgment 
which  ought  to  have  been  rendered  in  the  court  below. 
The  judgment  will  be  reversed,  and  judgment  ren- 
dered here  against  the  surviving  sureties — ^the  sheriff 
not  being  a  party  to  the  terit  of  error. 

TotTBN,  J.,  dissented  on  the  last  point.  He  was  of 
opinion  that  the  cause  ought  to  be  remanded  for  pro- 
ceeding de  novo  in  tiie  circuit  court;  and  that  liiis 
court  has  no  power,  as  the  case  appears  before  us,  to 
render  ju^ment  for  the  plaintiff  in  the  motion. 
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Will.  Marriage.  Dwite  or  bequest  in  restraint  of.  The  testator,  pro- 
vided by  hia  will,  that  all  his  negroes  and  worldly  goods  of  whatsoever 
kind,  should  remain  in  possession  of  his  wife,  tor  the  benefit  of  herself 
and  their  children  daring  her  widowhood,  or  until  the  children  became 
of  age  or  married.  In  a  subsequent  clause,  he  directed  that  the  sur- 
plus, afler  supporting  the  family,  and  the  proceeds  of  a  tract  of  land  t» 
be  sold,  should  be  invested  in  young  slaves,  for  the  benefit  of  his  wife 
and  children;  and  in  the  same  clause,  uses  these  words:  "It  is  my 
will,  that  if  my  wife  should  not  marry  before  my  children  become  of 
age  or  marry,  that  as  they  become  of  age  or  marry,  they  shall  have  al- 
lotted to  them  an  equal  portion  of  my  personal  and  perisihable  property, 
with  my  wife  and  other  children,  and  an  equal  portion  of  two-thirds  of 
my  land  with  my  other  children,  and  it  is  my  will,  and  I  direct  that 
should  my  children  all  become  of  age,  and  my  wife  not  marry,  that  she 
retain  in  her  possession  one-third  of  my  land,  to  be  laid  off  round  and 
about  the  dwelling  house,  until  death,  or  she  shall  marry,  and  I  then 
^vill  and  direct,  that  the  land  shall  be  equally  divided  between  my 
children ;  and  it  is  my  will,  and  I  direct,  if  my  wife  should  live  until 
all  my  children  become  of  age  or  marry,  and  receive  their  respective 
portions  of  my  estate,  and  my  wife  shall  not  marry,  she  shall  have  full 
power  to  dispose  of  her  portion  of  my  personal  estate  in  any  manner  she 
may  think  proper."  Hkld,  that  the  conditions  upon  which  the  estate 
given  to  the  widow  was  to  determine,  are  not  in  restraint  of  marrisge, 
but  reasonable  and  lawful,  and  must  fix  the  rights  of  the  parties. 
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This  bill  was  filed,  at  Sommerville,  by  Wm.  F. 
Hughes  and  Mary  E.  his  wife,  formerly  Mary  E.  Boyd, 
widow  of  Eichard  8.  Boyd,  dec'd,  against  the  legatees 
and  devisees  of  said  Eichard  8.  Boyd,  to  have  his 
will  constnied,  and  the  rights  of  the  partie®.  stated  and 
adjusted.  The  clauses  npon  which  a  construction  was 
aslced,  are  cited  in  the  above  synopsis.  The  answer  of 
the  respondents,  by  their  guardian,  merely  commits  their 
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rights  and  interests  into  the  hands  of  the  court.  They 
filed  also  a  cross  bill  to  have  the  property  secured  to 
abide  the  result  of  the  litigation,  which  was  attached 
and  placed  in  the  hands  of  a  receiver  accordingly.  The 
cause  was  heard,  before  Chancellor  Jones,  at  the  May 
term,  1854,  who  adjudged  said  clauses  of  the  will  to 
be  in  restraint  of  marriage  and  void,  and  decreed  that 
Mary  E.  Hughes  take  under  said  will  in  all  respects 
the  same  rights,  as  fully  as  if  she  had  not  intermar- 
ried with  said  Hughes.  From  this  decree  the  respon- 
dents appealed. 

C.  Jones,  W.  T.  Bkown  and  Goodall,  for  the  com- 
plainants. 

M.  Brown  and  Kivees,  for  the  respondents. 

Oabutbtees,   J.,  delivered  the  opinion  of  the  court. 

This  case  presents  the  question  of  the  invalidity  of  a 
condition  in  restraint  of  marriage  in  the  will  of  Richard 
C  Boyd,  dec'd.  The  clauses  which  raise  the  question, 
are: 

"Item  2.  AU  my  negroes  and  worldly  goods  of 
whatsoever  kind,  shall  remain  in  possession  of  my  wife, 
Mary  E.  Boyd,  for  the  benefit  of  herself  and  my  chil- 
dren, John  C,  Richard  S.,  and  Robert  A.  Boyd,  as 
long  as  she  remains  my  widow,  or  until  my  children 
become  of  age,  or  marry." 

In   "Item  3,"  he  provides  that   any  surplus  that  may 

arise  out  of  the  property  after  supporting  the  family,  as 

well  as   the    proceeds  of  a  tract  of    land   he    owned    in 
34 
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Stewart  county,  "be  laid  out  in  young  negroes  for  the 
benefit  of  my  wife  and  children."  And  he  farther  pro- 
vides in  the  same  clause,  "if  my  wife  should  many 
before  my  children  become  of  age,  that  my  land  be 
equally  divided  between  my  children;  and  my  personal 
property  be  equally  divided  between  my  wife  and  my 
children:  and  it  is  my  will,  and  I  direct  that  my  wife 
hold  and  enjoy  her  portion  of  my  estate  during  her  life- 
time, and  at  her  death  to  be  equally  divided  between  her 
children:  and  it  is  my  will,  and  I  direct  that  if  my 
wife  Bhould  not  marry  before  my  children  become  of  age 
or  marry,  that  as  they  become  of  age  or  marry,  they 
shall  have  allotted  and  given  to  them  an  equal  portion 
of  my  personal  perishable  property,  with  my  wife  and 
other  children,  and  an  equal  portion  of  two  thirds  of 
my  land,  with  my  other  children;  and  it  is  my  will, 
that  should  my  children  all  become  of  age,  and  my  wife 
not  marry,  that  she  retain  in  her  possession,  one  third  of 
my  land,  to  be  laid  oflT  round  and  about  my  dwelling 
house,  until  death,  or  she  shall  marry :  And  I  then  will, 
and  direct,  that  the  land  shall  be  equally  divided  between 
my  children.  It  is  my  will,  and  I  direct,  if  my  wife 
should  live  until  all  my  children  become  of  age  or  mar- 
ry, and  receive  their  respective  portions  of  my  estate, 
and  my  wife  shall  not  marry,  she  shall  have  full  pow- 
er to  dispose  of  her  portion  of  my  personal  estate  in 
any  manner  she  may  think  proper." 

He  appointed  his  wife,  who  qualified,  and  B.  W. 
Williams,  who  renounced,  to  execute  the  will.  It  was 
admitted  to  probate,  in  April,  1841.  The  widow  mar- 
ried complainant,  Hughes,  August,  1844,  who  was  ap* 
pointed  guardian  of  the  three    minor    children  in  1845. 
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In  April,  1849,  this  bill  was  filed  by  Hughes  and 
wife,  against  the  three  minor  children,  for  a  consti'uc- 
tion  of  the  will,  and  to  have  the  restrictions  and  lim- 
itations upon  her  rights  declared  void,  as  being  in  re- 
straint of  marriage.  Austin  Miller  was  appointed  guar- 
dian ad  litem  for  the  defendants,  and  in  a  brief  an- 
swer committed  their  rights  to  the  court  without  further 
defence.  On  the  6th  November,  1852,  a  cross  bill  was 
filed  by  the  defendants,  in  the  name  of  J.  B.  Franklin, 
as  their  guardian,  or  next  fidend,  to  attach  and  secure 
the  property  until  the  end  of  the  litigation,  with  the 
proper  charges.  A  receiver  was  appointed,  &c.  There 
are  about  forty  slaves,  and  other  property  to  a  consid- 
erable amount.  A  fiirther  statement  of  the  facts  and 
subsequent  proceedings  is  not  necessary  for  the  decision 
of  the  question  presented.  The  chancellor  decreed  for 
complainants  in  the  original  bill,  and  held  that  the  condi- 
tions and  limitations  in  the  will,  upon  the  event  of  a 
second  marriage  of  the  widow,  were  against  public  poli- 
cy, and  void.  Appeal  was  taken  to  this  court,  since 
which  Mrs.  Hughes  has  died,  and  her  adm'r,  and  an 
adm'r  de  honie  non^  with  the  will  annexed  of  her  tes- 
tator, are  made  parties.  We  cannot  concur  with  his 
Honor  in  his  conclusion  on  the  construction  of  the  will> 
but  think  he  erred,  and  his  decree  must  be  reversed. 

There  is,  perhaps,  no  subject  upon  which  a  greater 
confiict  of  the  authorities  is  to  be  found,  on  both  sides 
of  the  Atlantic,  and  in  the  difierent  States.  It  is,  how- 
ever, every  where  agreed,  that  conditions  in  restraint 
of  marriage  are  void,  and  others  apparently  so,  which 
are  not;  but  the  difficulty  is  in  settling  any  definite 
principle  of  easy   application,  calculated  to  produce  nni- 
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formity  on  the  subject.  It  is  for  this  reason  that  the 
confosion  and  conflict  apparent,  if  not  real,  is  found  to 
exist  in  the  cases.  A  great  diversity  of  opinion  ap- 
pears in  the  writers  and  decided  cases,  as  to  the  ex- 
tent to  which  the  doctrine  should  be  carried,  and  where 
the  policy  on  which  it  is  founded,  requires  it  to  be 
arrested.  The  law  and  true  policy  of  every  christian 
country  favors  and  encourages  marriage,  and  frowns  up- 
'^on  any  improper  or  unreasonable  restriction  upon  it. 
It  is  the  dictate  of  nature,  is  enjoined  by  revelation, 
and  promotive  of  the  best  interests  and  happiness  of 
society.  Therefore,  the  law  will  not  permit  it  to  be 
unduly  clogged  or  embarrassed.  But  on  the  other  hand, 
a  man's  free  control  and  untrammeled  dominion  over 
his  own  property,  is  equally  favored.  He  should  be 
allowed  to  prescribe  such  reasonable  conditions  to  his 
bounty,  as  his  own  sense  of  propriety  may  dictate. 
His  property  is  his  own,  and  the  bounds  of  his  dis- 
cretion and  power  in  the  disposition  of  it,  should  not 
be  unnecessarily  circumscribed.  In  relation  to  the  ques- 
tion under  consideration,  it  is  believed  that  our  own 
decisions  haVe  struck  the  proper  medium,  when  correct- 
ly understood  *  and  guarded  against  extremes  in  its  ap- 
plication to   particular  cases. 

As  to  widows,  however,  as  was  suggested  in  argu- 
ment, the  privilege  of  dissenting  from  the  wills  of  their 
husbands  at  discretion,  in  this  State,  very  much  weakens 
the  necessity  of  this  rule  for  their  protection,  against 
the  injustice  of  their  husbands.  They  have  no  difiiculty 
in  freeing  themselves  from  any  hard  conditions  or  un- 
acceptable provisions  that  may  bo  affixed  to  the  proper- 
ty given  to  them ;  and    obtaining  as  a    matter  of  right, 
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the  just  and  liberal  provisions  of  the  law  as  in  cases  of 
intestacy.  They  are  free  to  choose  between  the  will 
and  the  law,  and  therefore  have  no  ground  to  com- 
plain that  hard  conditions   are  imposed  upon   them. 

We  do  not  consider  it  necessary  in  this  case,  to  go 
at  large  into  the  examination  of  the  cases  on  this  sub- 
ject, or  attempt  to  reconcile  them  with  each  other, 
which  would  be  impossible. 

If  we  had  no  decided  cases  of  our  own  on  the  sub- 
ject, it  might  be  proper  to  go  back  into  the  mazes  of 
conflicting  learning  of  the  civil,  canon  and  common  law 
in  this  opinion,  which  has  been  done  to  some  extent 
in  the  argument,  but  if  this  course  is  adopted  in  cases, 
no  advantage  is  derived  from  the  labor  of  our  prede- 
cessors, or  progress  made  in  the  settlement  of  our  sys- 
tem of  jurisprudence.  No  acknowledged  general  princi- 
ple can  be  deduced  fi^m  the  cases. 

The  case  of  Hawkins  and  wife  vs.  Skegga^  adrrCr^ 
10  Humph.,  31,  is  remarkably  similar  to  this  in  its 
fiwts,  and  it  is  believed  no  difference  in  principle  can 
exist.  There,  the  property  was  given  to  the  widow  for 
life,  for  the  benefit  of  herself  and  children,  and  "at 
the  end  of  her  widowhood,  or  life,"  the  land  to  be 
divided  between  her  children  by  name:  That  is  the 
provision  in  this  will.  The  slaves  in  that  case  are 
given  to  her  during  her  widowhood,  or  her  life,  except 
she  marries.  "K  she  marries,  I  give  and  bequeath  the 
negro  man  Ned  to  her,  and  the  other  negroes  to  my 
children."  Such  is  in  substance  the  provision  in  this 
case.  K  the  conditions  in  that  case  were  good,  surely 
these  cannot  be  bad.  If  the  conditions  there  were  not 
in  restraint  of  marriage,  these  cannot  be  so.      Here  the 
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property  is  charged  with  the  support  of  the  children 
as  it  was  there.  In  that  ease  the  court  say,  "we  are 
clear  that  there  is  no  condition  in  tliis  devise  in  re- 
straint of  marriage."  So  we  must  hold  in  this  case, 
or  overrule  that.  But  we  approve  of  tliat  decision,  al- 
though it  may  be  in  conflict  with  some  cases  in  the 
works  and  passages  in  text  writers.  We  by  no  means 
admit,  however,  that  that  case  stands  in  antagonism  to 
the  general  current  of  the  authorities,  but  in  accord- 
ance with  it,  as  we  think,  so  far  as  any  such  current 
exists. 

This  cannot  be  regarded  as  a  condition  in  terrorem^ 
in  the  legal  sense,  the  sole  purpose  of  which  is  to  deter 
the  lady  from  the  free  exercise  of  her  natural  right,  to 
regain  her  lost  happiness  by  another  matrimonial  alli- 
ance. This  is  an  event  which  he  evidently  contem- 
plates, and  makes  provision  for  it.  He  places  all  his 
property  in  her  possession  and  use ;  but  it  is  not  for 
her  alone,  but  his  children  are  equal  objects  of  his 
bounty,  and  they  are  to  be  advanced  with  their  equal 
shares  of  the  property,  as  they  arrive  at  age  or  marry. 
He  is  willing  to  trust  her  with  all  his  property  and 
his  children,  until  she  might  choose  to  place  herself 
under  the  dominion  of  a  stranger  to  them,  and  in  that 
event  he  saw  proper  to  terminate  her  estate  in  the 
whole,  and  make  a  just  and  equitable  division  be- 
tween her  and  his  offspring.  He  had  a  right  to  guard 
against  this  contingency,  and  save  his  children  from  its 
possible  consequences.  She  could  freely  elect  to  marry 
and  take  the  part  assigned  to  her  in  that  event,  or 
continue  to  enjoy  the  whole  estate,  with  the  trust  an- 
nexed, for  the  benefit  of  their  children.    She  made  her 
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choice,  and  the  ooDsequences  must  follow.  There  is  no 
law  or  rule  of  policy  to  interfere  with  the  plain  inten- 
tion of  the  testator,  and  it  mnst  prevail.  Can  it  be 
said  that  his  object  was  to  restrain  her  from  marrying, 
when  a  different  and  reasonable  object  is  clearly  indicated? 

The  cases  most  relied  upon  in  argument  to  sustain 
the  decree  below,  are  those  of-  Middleton  vs.  Rice^  in 
6  Penn.  Law  Journal.  229;  and  Parsons  and  wife  vs. 
/O^  Winslow^  6  Mass.,  llX  The  former  is  by  a  single 
^*  jndge,  and  is  more  an  essay  than  a  judicial  opinion; 
and  in  much  of  its  reasoning,  if  not  in  its  conclusion, 
sustains  the  views  we  have  taken.  In  the  Massachu- 
setts case,  the  court  was  divided.  Both  cases  presented 
a  state  of  facts  entirely  aissimilar  from  the  one  before 
us,  and  we  cannot  yield  to  them  as  authority,  so  far 
as  they  conflict  with  our  own  cases. 

Many  cases  make  a  distinction  between  devises  and 
bequests,  where  the  property  is  given  over  to  others 
upon  nonconformity  to  annexed  conditions,  or  the  hap- 
pening of  the  designated  event,  and  those  where  it  is 
not;  holding  that  in  the  latter  case  it  is,  and  in  the 
former  not  in  unlawftd  restraint  of  marriage. 

This  position  is  taken,  and  the  authorities  cited  in 
1  Sto.  Eq.,  §  287.  That  is  an  authority  in  support  of 
our  conclusion  in  the  present  case.  Without  saying 
that  this  would  be  decisive  in  any  case  to  solve  the 
difficulty,  it  must  be  regarded  in  all  cases  as  a  very 
strong  circumstance  to  determine  the  question  of  the 
validity  or  nullity  of  these  conditions.  Many  of  the 
books  regard  it  as  conclusive. 

The  distinction  taken  in  some  of  the  cases  between] 
conditions  subsequent  and  precedent,    does  not    seem  to 
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be  very  intelligible  or  Batisfactory  in  its  application,  and 
has  as  often  been  disregarded  as  observed  in  the  cases. 

We  will  not  undertake  to  lay  down  any  general 
rule  on  the  subject,  but  content  ourselves  with  deciding 
that  the  conditions  upon  which  the  estate  given  to  the 
widow  in  the  case  before  us,  was  to  determine,  are 
reasonable  and  lawful,  and  must  fix  and  control  the 
rights  of  the  parties.  We  leave  other  cases  to  be  de- 
cided upon  their  own  facts  as  they  naay  come  up. 

A  decree  will  be  made  here  settling  the  rights  of 
the  parties  accordingly,  and. the  cause  remanded  for  the 
necessary  accounts  and  orders. 


Lewis  J.  Phillips  et  aL  vs.  Andeeson  Davis  et  aC^ 


1.  Guardian  and  Ward.  lAahiliiy  of  mretiet.  The  secvrities  of  a  gaar> 
dian  cannot  be  made  liable  for  an  account  for  the  work  ai^d  labor  of 
the  wards  done  for  the  fpiardian.  Nor  can  the  guardian  himself  on  a 
bill  filed  bj  the  wards  for  a  settlement  of  the  guardian  accounts. 

2.  Samb.  Aet  of  1762,  cA.  6,  §  18.  If  a  guardian  spend  mere  in  main- 
taining his  wards,  than  the  interest  and  profits  of  his  wards  estate,  with- 
out  the  intervention  of  a  chancery  court,  he  is  liable  to  ihe  wards  t» 
the  amount  of  the  principal. 

8.  Sams.  Settlement.  Chancery  court.  On  a  bill  filed  by  the  ward 
against  his  guardian  and  securities  ior  an  account,  it  is  competent  for 
the  ward  to  show  that  the  credits  claimed  by  the  guardian  for  dis- 
bursements should  not  be  allowed,  because  they  had  been  paid  and  dis- 
charged by  work  and  labor,  or  otherwise,  and  therefore  should  not  op* 
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erate  09  a  dUeharge  <u  io  th4jkindin  ki$  hands  as  guardian.  To  ttiis 
extent,  a  court  of  chancery  may  consider  such  adverse  claim,  and  for 
tha^  purpose  and  no  other,  it  may  be  allowed  in  the  settlement 


FBOM    HENDEBSON. 


This  bill  was  filed  in  1852  in  chancery,  at  Lexing- 
ton, by  the  complainants  against  the  defendant  as  their 
guardian  and  his  secnrities,  to  enforce  a  settlement  of 
his  accounts,  and  to  have  an  account  for  the  personal 
labor  and  services  of  two  of  the  complainants,  which 
they  allege  to  have  been  rendered  the  defendant  while 
they  were  his  wards.  The  Chancellor  ordered  a  refer- 
ence to  the  master,  directing  an  account  to  be  taken  of 
the  amount  of  the  estate  of  complainants,  which  came 
into  the  hands  of  the  defendant  as  guardian,  and  also 
what  the  services  of  the  complainants  were  worth.  The 
master's  report  shows  the  estate  to  have  amounted  by 
the  report  of  the  guardian  in  1839,  to  the  sum  of  $229 
61;  and  on  final  settlement  with  the  clerk  of  the  coun- 
ty court  in  1847,  he  was  allowed  credits  which  reduced 
the  estate  to  $38  23,  which  together  with  interest  made 
the  sum  of  $53,  admitted  to  be  due  the  complainants. 
The  report  as  to  the  value  of  the  services  of  the  com- 
plainants, shows  that  they  had  labored  fox  the  defendant 
between  8  and  12  years,  for  which  they  had  received 
no  compensation,  and  which  the  master  estimates  at 
$480  in  value.  The  proof  shows  that  the  education  of 
the  children  was  neglected,  and  that  neither  of  them 
could  read  or  write.  The  bill  also  seeks  an  account 
of  the  rents  and  profits  of  the  land  belonging  to  the 
estate,   about  25  acres  of  which,  the  proof  shows,  might 
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have  been  rented  for  $1  60  per  acre^  per  annum.  It 
seems,  however,  that  the  widow  was  entitled  to  dower 
ont  of  the  land,  which  had  never  been  assigned.  The 
cause  was  heard  by  Chancellor  Jones,  at  the  Decem- 
ber term,  1863,  who  decreed  against  the  defendant  and 
his  aecuHtiea^  for  the  sum  admitted  to  be  due,  and  for 
the  sum  of  $480,  the  value  of  the  complainant's  ser- 
vices.   From  this  decree  the  defendants  appeal. 

C.  H.  Williams,  Sr.,  and  Wbight,  for  the  complain- 
ants, urged,  that  it  was  the  duly  of  the  guardian,  and 
within  the  scope  of  the  bond  to  improve  the  whole 
estate,  both  real  and  personal,  and  that  he  should  have 
been  held  accountable  for  the  annual  rents,  though  the 
complainants  were  content  to  abide  by  the  decree  be- 
low. They  cited  upon  the  main  question,  the  act  of 
1762,   ch.   6,   §18. 

Shsewsbebsy,    contra:     Argued,     that    the    sum   of 
$480  for  the  work  and  labor  of  the    wards,   constitut^i 
no  part  of   the  estate  of  the  complainants   as  wards  of 
defendant,  which  was    chargeable    against  him  as  guar- 
dian, and  consequently  no    decree    for    that    item    could 
be    rightftdly    rendered    against    the    defendant    and   his 
securities,  as   guardian.      That    if  such  liability    existed 
by  reason  of  the  personal  services  of  the  wards,  it  was 
individual  and  not  fiduciary  in  its    character,    and    sqp- 
arate  and  distinct  from  any  obligation    of  his    as  guar- 
dian.     He,    therefore,    asked  a  modification  of   the  de- 
cree, pro  tanto. 
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Cabutjteus,  J.,  delivered  the  opinion  of  the  court. 

The  complainants  file  this  bill  for  a  settlement  with 
the  defendant  as  their  gnardian  appointed  in  1837. 

They  are  his  grand  children.  In  his  first  report, 
March  1839,  to  the  clerk  of  the  county  court,  he  shows 
that  he  had  in  his  hands  $229  61,  and  in  that,  and 
subsequent  reports  and  settlements  with  the  clerk,  he 
presented  and  was  allowed  charges  for  clothes,  provi- 
sions, schooling,  &c.,  by  which  very  nearly  the  whole 
amount  in  his  hands  was  exhausted.  Against  these 
charges  a  claim  was  made  by  the  complainants  for  ser- 
vices for  a  much  larger  amount,  and  upon  reference  a 
balance  was  reported  in  their  favor  of  $533  10,  for 
which  a  decree  was  given  against  the  guardian  and 
his  securities,  and  an  appeal  to  this  court. 

The  securities  of  the  guardian  cannot  be  made  liable 
for  an  account  for  work  and  labor  against  their  prin- 
cipal, nor  can  the  latter  in  this  proceeding,  and  the 
decree  on  that  basis  is  erroneous.  But  certainly  it  was 
competent  for  the  wards  to  show,  that  the  credits 
claimed  by  the  guardian  for  disbursements  should  not 
be  allowed,  because  they  had  been  paid  and  discharged 
by  work  and  labor,  or  otherwise,  and  if  so,  should  not 
operate  as  a  discharge  as  to  the  fund  in  his  hands  as 
guardian.  To  this  extent  such  adverse  claim  may  be 
considered,  and  for  that  purpose,  and  no  other,  allow- 
ed  in   the  settlement. 

The  proof  in  this  case  puts  it  beyond  all  doubt, 
that  a  just  compensation  of  complainants  for  their  ser- 
vices would  more  than  discharge  the  account  of  defend- 
ant for  his  outlay  for  them    and  leave  the  amount  ori- 
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ginally  received  into  his  hands  for  them  untouched.  It 
was  a  small  pittance,  and  being  aware  of  their  poverty, 
under  the  guidance,  control  and  management  of  a  kind 
and  industrious  mother,  they  were  enabled  by  their  own 
toil,  and  hers,  to  live  without  any  encroachment  upon 
it.  The  mother  had  full  confidence  in  the  defendant, 
her  father,  and  from  the  death  of  her  husband,  submit- 
ted every  thing  to  his  control  and  management,  and 
taught  her  children  to  reverence  and  obey  him.  Ac- 
cording to  the  proof,  he  received  their  labor  on  hifl 
farm  for  seven  or  eight  years;  even  the  little  girls 
aided  in  picking  out  his  cotton.  In  the  face  of  this 
proof,  can  he  be  permitted  to  charge  the  family  for 
every  little  item  of  food  and  raiment  he  furnished  them! 
No  court  of  conscience  could  permit  it.  After  allowing 
his  account  as  made  out  by  himself,  and  placing  a  low 
estimate  on  the  services  rendered  by  his  grand  chil- 
dren by  disinterested  witnesses,  well  acquainted  with  all 
the  circumstances,  his  claim  is  more  than  liquidated. 
In  one  of  his  settlements  with  the  clerk  of  the  county 
court  he  received  a  credit  of  $25,  for  that  amount 
paid  for  schooling,  and  afterwards  admitted  it  to  be  in- 
correct, but  still  permitted  it  to  remain  on  the  record. 
It  is  proved  that  he  has  permitted  his  wards  to 
grow  up  without  havingr  them  learned  even  to  read  or 
write,  and  now  desires  to  turn  them  out  upon  the 
world  pennyless  as  well  as  ignorant,  afl;er  having  oc- 
cupied the  position  of  father  to  theni  from  their  infan- 
cy. It  would  have  been  supposed  that  their  near  rela- 
tionship and  destitute  orphanage  would  have  guaranteed 
to  them  better  treatment.  If  he  had  bound  them  out 
to  good  men,   which  it  was    his    duty  to    do,    if   their 
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estate  was  not  sufficient  to  support  them,  and  he  was 
not  willing  to  raise  them  up  in  the  right  way  himself, 
they  would  at  least  have  been  plainly  educated  and  re- 
ceived something  for  their  labor  at  the  termination  of 
their  apprenticeship. 

But  independent  of  this  view,  the  law  does  not  permit 
a  guardian  to  expend  more  than  the  interest  and  profits 
of  his  ward's  estate,  >vithout  the  sanction  of  a  chancery 
court.  So  he  would  be  liable  for  the  principal  in  his 
hands  at  all  events,  and  without  any  adverse  claim  on 
ttieir  part. 

In  this  case,  however,  under  all  the  circumstances, 
if  we  can  do  no  more,  we  can  make  the  defendant  ac- 
count for  the  said  amount  of  $229  61,  with  interest  at 
annual  rates  from  the  time  he  received  it  up  to  this 
time,  and  a  decree  will  be  rendered  for  that  amount, 
with  all  costs  against  the  guardian  and  his  sureties,  af- 
ter it  is  ascertained  and  reported  by  the  master,  for 
which  a  reference  will  now  be  made. 
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Limitation.  Statute  of.  Administrators  and  Executors.  It  is  the 
residence  of  the  persons  who  own  a  debt,  and  not  their  place  of  bn- 
fiiness  that  gives  situs  to  the  debt.  Thus,  where  a  caase  of  action 
accrued  to  a  firm  agamst  an  executor,  one  of  the  firm  resided  in  this 
State,  and  the  others  beyond  its  limits,  the  resident  partner  is  barred  of 
his  remedy,  by  the  hipse  of  two  years,  and  as  the  action  most  be  in 
the  name  of  all,  it  being  on  a  joint  demand,  the  bar  of  this  one  must 
operate  as  a  bar  to  the  others. 

Partnership.  Firm  not  to  he  regarded  as  an  unit.  A  partnership 
firm  is  not  in  legal  contemplation  an  unit,  but  is  regarded  as  several 
persons  associated  in  business  as  partners,  with  power  in  each  mem- 
ber of  the  firm,  in  virtue  of  a  mutual  agency  to  manage  its  affiurs,  to 
receive  payment  of  its  debts,  and  in  the  name  of  the  firm,  if  necessary, 
to  enforce  their  collection. 


FROM     BHELBT. 


Defendants'  testator  was  dormant  partner  in  the  firm 
of  Farrington  &  Chiles,  at  Memphis,  who  were  indebted 
to  the  plaintiffs  as  surviving  partners  of  the  firm  of 
Robson  &  Allen,  in  New  Orleans,  in  the  sum  of  $1,109 
78.  The  defendants  qualified  as  executors  of  J.  F. 
Farrington,  the  alleged  dormant  partner,  in  April,  1851, 
and  this  suit,  in  assumpsit,  was  commenced  against 
them  in  the  court  of  common  law  at  Memphis,  on  the 
leth  of  August,  1863.  It  seems  that  Thos.  H.  Allen, 
one  of  the  plaintiffs,  had  for  more  than  two  years  be- 
fore the  bringing  of  the  suit,  and  after  the  appobt- 
ment  and  qualification  of  the  executors,  resided  in  Mem- 
phis, where  the  defendants  also  resided.  It  appears 
also,  that  the  business  house  of  Eobson  &  Allen  had 
been  throughout  the  entire  period,  in  the  city    of   New 
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Orleans,  where  the  other  partners  resided.  The  case 
was  submitted  to  a  jury  before  Caruthers,  judge,  at  the 
November  term,  1854,  of  said  court.  The  defendants 
pleaded  the  statute  of  limitations  of  two  years,  which 
the  court  charged  to  be  a  bar  to  the  action.  There 
was  a  verdict  and  judgment  for  defendants,  and  a  new 
trial  being  reftised,  the  plaintiffs  appealed  in-  error. 

T.  L,  Sullivan  and  Charles  Korteecjit,  for  the 
plaintiffs  in  error: 

The  circuit  judge  charged  the  jury,  among  other 
matters,  that  if  at  the  time  of  the  qualification  of  the 
executors  aforesaid,  either  one  of  said  plaintiffs  resided 
in  Tennessee,  then  it  was  their  duty  to  have  made  de- 
mand of  said  executors  within  two  years  from  the  date 
of  their  qualification,  and  if  they  failed  to  do  so,  then 
they  would  be  barred  by  the  statute  cf  limitations  of 
two  years. 

The  jury  thereupon  found  a  verdict  against  ff.  B. 
Chiles  for  the  debt  and  damages,  but  discharged  the  ex- 
ecutors of  Jacob  Farrington. 

The  plaintiff  thereupon  moved  for  a  new  trial,  but 
the  same  was  overruled. 

Plaintiff  insists  there  is  error  in  the  record  in  this 
cause,  and  the  same  ought  to  be  reversed,    because; 

1st.  The  plaintiffs  are  non-residents  of  the  State  of 
Tennessee,  and  were  so  at  the  time  of  the  qualification 
of  the  executors  of  Jacob  Farrington.  If  so,  the  statute 
of  1789,  which  limits  the  bringing  of  actions  against 
executors  and  administrators  to  three  years,  does  not 
affect  the  suit. 
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Tlie  only  question  which  can  arise  in  the  case  is, 
whether,  it'  a  firm  of  noierchants  trading  and  doing  bu- 
siness in  a  foreign  State,  have  a  debt  due  them  in 
Tennessee  by  an  intestate,  and  one  of  the  firm  reside 
in  the  State  of  Tennessee  at  the  time  of  the  qualifica- 
tion of  the  administrator,  is  that  firm  boimd  to  sue 
within  two .  or   three  years. 

There  can  be  no  doubt  but  that  they  may  sue  with- 
in three  years,  and  if  suit  is  brought  within  three 
years,   the  statute  does   not  apply. 

The  statute  provides  "that  the  creditors  of  deceased 
persons,"  if  they  reside  within  the  State,  shall  within 
two  years,  and  if  without  the  State,  within  three  years, 
make  demand  of  their  accounts,  &c.,  or  be  forever 
barred,  &c. 

ISTow  what  does  the  statute  mean  by  the  word  "cred- 
itors" when  those  creditoi'S  are  a  firm  of  merchants! 
The  word  may  apply  to  an  individual,  or  to  any  number 
of  persons,  as  to  a  corporation  or  a  firm  of  merchants, 
but  when  a  firm  of  merchants  are  the  plaintifis,  as  in 
the  present  case,  then  the  business  place  of  the  firm  is 
the  residence  of  the  firm,  more  particularly  is  this  the 
case  when  two  out  of  three  members  of  the  firm  reside 
out  of  the  State. 

Suppose  the  Canal  Bank  of  New  Orleans  was  the 
plaintiff  in  this  suit,  and  the  defence  was,  that  one  of 
the  stockholders  of  said  bank  was  a  resident  of  this 
State,  could  it  be  pretended  that  the  act  of  1789  would 
apply.      I  think  it  could  not.      The  debt  would  be  due  ' 

to  the  Canal  Bank,   to   the  corporation  at  Orleans,  they  | 

would  be  the    creditors,  and  as  such,   might  sue  within 
three  years.  I 
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It  is  jnst  BO  with  a  finn  of  merchantB,  (Hie  of  the 
finn  UviQg  in  Tennessee,  and  knowing  nothing  of  the 
debts  or  bairns  of  the  'firm,  cannot  be  required  to  make 
demand  of  a  claim  he  knows  nothing  about. 

The  case  of  Perry  rs.  Jadkson^  4  Term.  B.,  and 
n^iich  is  relied  on  by  the  defieaidants,  is  not  similar  in. 
any  respect  to  this  case.  There,  three  partners,  residing 
in  London^  sued  for  a  debt  which  was  barred  by  ttie 
statnte  of  limitations,  and  on  the  proper  issue  being 
made,  tbe  court  held  that  ox»  of  the  firm  being  '^be- 
yond the  aeas"  did  not  take  the  case  out  of  the  stat- 
ute. This  case  is  really  an  aothority  for  plaintiffi  in 
this  suit.  The  J^Tn  was  located  in  London,  had  its 
difus  there,  and  was  bound  to  sue  by  the  laws  of  Eng- 
land witiiin  fflx  years. 

In  the  pves^ut  case,  the  plaintiffi^  as  a  firm,  had 
thdr  situs  or  location  in  a  foireign  State,  and  the  debt 
being  due  and  payable  in  a  foreign  State,  "they"  the 
firm,  hare  a  right  to  sue  at  any  time  witiiin  three 
years. 

The  case  of  Marstiller  vs.  McLean^  in  7th  Cranch, 
is  also  relied  on  by  the  defendant,  b»t  on  examina- 
tion, the  court  will  find  the  distinction  between  cases 
where  all  are  imde/r  a  dimbiUty  at  the  time  the  ac- 
tion aecrties;  and  where  one  is  not  under  disability^ 
was  not  tskim  <Mr  mentioned  in  the  ease. 

See  also  the  case  of  Sh/ute  vs.    Wade^  6  Yerg.  p.  9 

and  10,  where  it  is  said  by  this    courts    that  the  word 

^^ creditors^^  boeA  the  word  ^^^A^y"  describes  all  the  in- 

diyiduak  entitled  to  a  joint  action.     If  such  is  the  Ittw, 

then  there  ean  be  no  doubt  bitt  that  this  case  must  be 

i0T»raed. 
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^ I 

Bnt  again,  the  act  under  which    this    defence   is  at-  I 

tempted  to  be  sustained,  is  not  a  statute  of  limitations; 
it  is  a  complete  bar  to  plaintiff's  demand,  and  mnst 
be  speciallj  pleaded.  In  order  to  make  it  a  defence, 
the    plea    must    negative    all    the    requirements    of  the  | 

statute,  i.  e.,  it  must  ayer  not  only  that  suit  was  not 
"brought  within  three  years,  but  also  that  plaintiff's  did 
not,  within  that  time  *'^  exhibit  and  make  demand  or 
Mng  suit  for  their  said  claims  Pleas  in  bar  are 
taken  most  strongly  against  the  party  pleading;  the  law 
presumes  that  the  pleader  states  his  case  most  strongly 
in  his  own  favor.  Whatever  is  necessaiy  to  be  averred 
in  pleading,  is  also  necessary  to  be  proved  on  the  triaL 

In  the  present  case,  there  is  no  evidence  to  show 
the  court  that  the  plaintiffs  did  not  exhibit  and  make 
demand  of  their  claim    within    the   time    prescribed  by  i 

law.  Such  being  the  case,  the  law  will  require  of  the 
defendant  strict  proof  of  the  allegationB  in  his  plea,  and 
a  the  same  are   not    fiimished,  will  render  a  judgment  | 

against  him. 

£.  M.  Yebgeb,  for  the  defendants  in  error: 

In    the    case    of  Perry  vs.   Jackaon^  4  Term  Bep^  | 

£16,  three  plaintiff,  partners,  brought  their  acti<n. 
iTwo  of  them  resided  in  England  at  the  time  the  cause 
of  action  accrued,    the  other    resided    abroad.     The   act  | 

ef  limitations  of   21  Jac ,  1,  ch.  16,    §  3,    was  pleaded  i 

in  defence.  It  was  contended,  that  as  one  of  the  phun- 
tiflEs  resided  abroad,  the  case  was  within  the  exeeptioB 
6i  Hie  stattite  in  &vor  of  persons  ^^  beyond  seas."  The 
court   held   otherwise,    and    said:     ^^Ifow,    two    of  the 
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plaintiflb  in  this  cause  have  always  been  resident  here: 
and  it  was  their  duty  to  watch  over  their  interests,  in 
which  they  themselves  were  equally  concerned  with  the 
partner  who  resided  abroad.  It  is  admitted,  that  one 
partner  may  do  several  acts  to  bind  the  interest  of  all; 
he  may  release  ad  well  as  create  a  debt;  he  may  also, 
by  his  acknowledgment,  take  a  case  out  of  the  statute 
of  limitations;  and  we  see  no  reason  why  the  same 
rule  should  not.  hold  also  in  the  present  instance." 
"We  are,  therefore,  clearly  of  opinicto,  both  on  the 
words  of  the  act  of  Parliament,  and  on  grounds  of 
policy,  that  the  plamtiffs  are  barred  by  the  acts  of 
James." 

This  case  was  followed  and  adopted  by  the  supreme 
court  of  the  United  States,  in  the  case  of  MarstUler 
vs.   MoLean^    7  Cranch,  166. 

And  it  has  also  been  recognized  and  adopted  by  our 
supreme  court,  in  Shute  vs.  Wade^  5  Yerg.,  10,  where 
it  was  held,  that  where  one  of  several  joint  plaintiA 
was  under  no  disability  at  the  time  the  cause  of  action 
accrued,  the  statute  runs  against  all,  although  the  others 
are  infants.  This  was  a  case  where  one  of  the  joint 
plaintiffs  was  over  the  age  of  twenty-one  years  at  the 
time  the  cause  of  action  accrued,  and  the  others  were 
infants.  The  court  said  the  statute  run  against  all, 
"because  'they'  who  are  entided  to  the  action  were 
not  under  twenty-one  years  of  age,  seeing  one  of  them 
was  not,  and,  therefore,  none  of  them  are  within  the 
saving." 

This  case  has  been  recentiy  approved  and  affirmed 
in    WeUs  <md  otJiers  vs.  Raglandu  1  £lwan,  601. 

These  authorities  are  decisive  of  this  case;  inasmuch 
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ea  the  plaintiff,  Allen,  was  a  resident  of  Tennessee  at 
the  tune  the  cause  of  action  accrned,  and  the  statnte 
rnnning  as  against  him,  bars  his  partner,  who  resided 
i^othont  the  State,  the  oanse  of  action  being  joint. 

ToTTBN  J.,  delivered  the  opinion  of  the  conrt. 

Assumpsit.  Judgment  for  the  defendants,  and  plain- 
tiff appealed  in  error. 

The  plaintiffs  are  surviving  partneors  of  the  firm  of 
Eobson  &  Allen,  commissicm  nierchants  at  New  Or- 
leans, La«,  and  sue  for  an  alleged  balance  of  $1109  78, 
due  them  by  the  firm  of  Farrington  &  Chiles,  merehastB 
at  Memphis,  of  which  firm,  it  is  insisted,  that  the  de- 
fendant's testator  was  a  dormant  partner. 

The  defendants  were  appointed  and  assumed  the  of- 
fice of  executors  of  Jacob  F.  Farrington,  April  7,  1851, 
in  the  county  of  Shelby,  wh^o  the  testator  resided  at 
Ihe  time  of  his  death ;  and  this  suit  was  ii^tituted  Au- 
gust 18,  185S,  more  than  two  years,  and  less  than  three, 
after  the  a|>poiiiMient  of  the  executors. 

It  also  appears,  that  Thomas  H.  Allen,  one  of  the 
{diainti£b,  a  member  of  the  firm  of  Bobson  &  Allen 
bad  his  residence  in  Memphis,  in  said  county  of  Shelby, 
fiir  moth  than  three  y^ars  next  before  the  institution  of 
this  suit;  that  is,  he  had  his  residence  there  when  the 
executors  were  appointed.  Hie  other  members  of  tiie 
firm  of  Bobson  ft  Allen,  resided  at  New  Orleans,  La., 
their  place  of  business.  The  executors  pleaded  in  defence 
the  limitation  of  two  years  as  a  bar  to  the  action ;  and 
the  judge  instructed  the  jury,  that  under  Ihe  circumstan- 
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ees,  it  was  a  valid  defence.  The  case  tarns  upon  the 
eofrectnesB  of  this  instruction. 

The  act  1789,  ch.  23,  §4,  provides  that  <'the  CTed- 
iters  of  any  person  or  persons  deceased,  if  he  or  they 
reside  within  this  State,  shall  within  two  years,  and  if 
they  reside  without  the  limits  of  this  State,  shall  within 
three  years  from  the  qualification  of  the  executors  or 
administrators,  exhibit  and  make  demand  of  their  re* 
epective  accounts,  debts,  &c.  and  if  any  creditor  or 
creditors  shall  fail  to  demand  and  bring  suit  for  the 
recovery  of  his,  her  or  their  debt,  within  the  aforesaid 
term  limited,  the  same  shall  be  barred. 

It  is  contended  f<»:  the  plaintiffs,  that  in  the  sense 
of  the  act,  the  firm  of  Bobson  &  Allen  is  to  be  con- 
sidered as  an  unit,  as  one  creditor,  residing  at  its 
place  of  business  in  New  Orleans,  La.,  and  therefore, 
that  three  yearsj  luid  not  two,  is  the  limitation  in  the 
case. 

We  do  not  concur  in  this  view  of  the  question; 
we  do  not  regard  the  firm  as  an  unit  or  a  single  per-* 
son,  but  as  several  persons  associated  in  business  as 
partners,  with  power  in  each  member  of  the  firm  in 
virtue  of  a  mutual  agency,  to  manage  its  afiairs,  to 
receive  payment  of  its  debts,  and  to  institute  suits  if 
necessary,  in  the  name  of  the  firm  to  enforce  their  col* 
lection.  It  is  not  the  place  of  -business  that  gives  situs 
to  the  debt,  but  the  residence  of  the  persons  who  own 
it.  Bank  U.  8.  vs.  Dereaux,  2  Oond.  U.  S.  R 
Creditors  who  reside  in  the  State  and  are  sui  juris, 
shall  sue  within  two  years,  and  those  who  reside  out 
of  the  State,  shall  sue  within  three  years  from  the 
time  when  the  executor  or  administrator  was  appointed; 
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Bach  is  the  statute.  It  matters  not  where  the  debt  was 
contracted,  nor  where  the  creditors  may  have  their 
place  of  bttsinesB. 

Now,  in  the  present  case,  when  the  cause  of  action 
accrued,  one  of  the  creditors,  who  have  a  jnst  demand, 
resided  in  the  State,  and  the  other  two  resided  be- 
yond its  limits. 

The  resident  creditor  is  barred  of  his  remedy  by  the 
lapse  of  two  years,  and  as  the  action  must  be  in  the 
name  of  all,  it  being  on  a  joint  demand,  the  bar  of  this 
one  must  operate  as  a  bar  to  the  others. 

This  construction  is  in  accordance  with  the  spirit  and 
intent  of  the  statute.  Some  time  must  be  limited  with- 
in which  the  estates  of  deceased  persons  ought  to  be 
administered  and  settled.  The  term  limited  by  the 
statute  was  deemed  reasonable  and  convenient;  and  if 
creditors  fail  to  present  their  demands  within  the  time, 
the  failure  is  to  be  imputed  to  their  own  negligence, 
and  the  settlement  of  the  estate  ought  not  to  be  delayed, 
except  in  the  case  of  disability,  and  there  the  delay  is 
excused.  Here  the  resident  member  of  the  firm,  who 
is  presumed  to  have  knowledge  of  its  aflTairs,  fails  to 
give  notice  or  make  demand  of  his  debt  until  the  lapse 
of  two  years  allowed  the  executors  to  close  their  ad- 
ministration. For  this  delay,  there  is  no  excuse,  and  it 
must  be  imputed  to  the  negligence  of  the  creditor,  and 
the  consequences  ought  to  be  visited  upon  him  and 
those  whom  he  represented.  We  are  of  opinion  that  the 
action  is  barred  by  the  statute.  Perry  vs.  Jackson^  4 
Term  K,  617.  Shute  vs.  Wiide,  6  Yerg.  R,  10. 
Marsteller  vs.  McLean^  2    Cond.  U.  S.  K,  453. 

Judgment  affirmed. 
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Bank  op  Mobile  vs.  Jos.  I.  Andbews. 


1.  Partnibship.  IHuoluiion.  Effect  of,  upon  power  t/iven  to  firm. 
The  death  or  retirement  of  a  member  of  a  ftrm,  or  the  introdoetion  of 
a  new  partner  operates  as  a  dissolution,  and  a  power  preyiously  given 
to  such  firm  would  terminate  upon  the  happening  of  either  event 

%  Sami.  Power^  derivatwe,  Oonsirvetion,  Where  retiring  partner  «a9» 
eeutee  a  power  to  indwithuU  tnembere  of  the  firm  to  continue  hie  lieh 
hility  for  the  debts  of  the  old  firm ;  and  herein,  of  the  effect  of  tak 
ing  in  a  new  partner^  upon  eaid  power.  The  defendant  was  a  pari> 
ner  in  several  firms  of  merohants,  which  upon  his  withdrawal  therefroiB| 
were  largely  indebted  to  the  piaintifF,  for  moneys  borrowed  for  the  use 
of  the  firms,  of  which  defendant,  as  a  partner,  had  received  his  pro- 
portionate benefit  Upon  a  dissolution  of  the  old  firms  by  the  retire* 
ment  of  the  defendant,  the  business  was  carried  on  by  the  other  mem- 
bers of  said  firms,  who  had  assumed  the  debts  and  notified  the  plain- 
tiff  thereof;  as  also  of  the  dissolution.  They  applied  to  the  plaintiff  fof 
**  renewals  and  extensions,*'  of  the  debts,  which  the  plaintiff  agreed  to 
grant,  upon  condition,  that  the  fiability  of  the  defendant  should  be  con- 
tumed,*-the  defendant  thereupon,  executed  and  delivered  to  the  plaintiff 
the  following  instrument:  *'The  Bank  of  Mobile  (the  plaintiff,)  holds 
certain  promissory  notes*  of  £.  L.  Andrews  k  Co.,  and  Andrews  k  Broth- 
ers, of  which  firms  I  was  a  member  until  the  80th  September  last :  This 
is  to  witness,  that  E..L.  Andrews  and  Z.  Andrews,  or  either  of  them, 
is  authorized  to  sign  any  notes  with  the  name  of  the  firm  in  liquida- 
tion, for  the  extension  or  renewal  of  said  obligations,  and  I  agree  to 
oontiiue  my  liability  on  such  renewals  or  extensions,  as  if  I  yet  contin- 
ued a  member  of  said  firms.^  Held,  that  this  instrument  is  an  unqual- 
ified persona]  power  given  to  either  of  the  firm  as  individuate  and  noi 
aa  a  firm,  which  either  could  execute,  and  which  could  only  expire  by 
the  extinguishment  of  the  debts  to  which  it  relates,  or  notice  to  the 
hank  that  he  would  be  no  longer  bound — and  the  taking  into  the  ilrm 
of  a  new  partaer  after  the  execution  of  the  power,  in  no  respect  affects 
the  liability  of  the  defendant 


FBOM    SHELBY. 


This  action  of  debt  was  instituted  in  the  law  side  of 
the  common  law  and  chancery  conrt  of  the  city  of  Mem- 
phis, by  the  Bank  of  Mobile,  to  recover  of  the  defend- 
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ant  the  amonnt  of  three  promiBSOiy  notes  amounting  in 
aggregate  to  near  $17,000.  PreyiooB  to  the  30th  of 
September,  1843,  the  defendant,  Joseph  I.  Andrews,  had 
been  a  member  of  the  seyeral  firms  of  J.  I.  Andrews 
&  Brothers,  Andrews  &  Brothers  and  £.  L.  Andrews 
&  Co.,  which  for  many  years  had  been  engaged  in  ex- 
tensive commercial  business  in  the  cities  of  New  York, 
New  Orleans  and  Mobile,  and  being  composed  of  J.  I. 
Andrews,  Z.  Andrews  and  E.  L.  Andrews,  who  were 
brothers.  Daring  this  period  they  had  large  transac- 
tions with  the  Bank  of  Mobile,  and  upon  the  dissolu- 
tion of  the  several  firms  on  the  30th  September,  1843, 
they  were  indebted  to  said  bank  in  a  large  amount,  for 
moneys  loaned  for  the  use  and  benefit  of  the  firm.  The 
debts  of  the  firm  were,  by  the  agreement  of  the  part- 
ners, to  be  paid  by  E.  L.  &  Z,  Andrews,  who  noti- 
fied the  bank  of  the  agreement,  and  of  the  dissolution. 
Application  was  made  to  the  bank  by  the  remaining 
members  of  the  firms,  for  renewals  upon  the  notes  of 
the  old  firm,  which  the  bank  refused  to  grant,  unless 
the  liability  of  the  defendant,  J.  I.  Andrews,  should  be 
continued.  The  defendant  thereupon,  on  the  13th  No- 
vember, 1843,  executed  and  delivered  to  the  bank  the 
letter  of  attorney  given  in  the  synopsis.  The  renew- 
als and  extensions,  upon  the  faith  of  the  defendant's 
letter  of  attorney,  were  from  time  to  time  granted  by 
the  bank,  by  which  the  debt  was  reduced  to  the  amount 
involved  in  this  suit.  In  1845,  E.  L.  &  Z.  Andrews 
took  into  the  firm  one  Thomas  Brown,  as  partner,  who 
continued  a  member  thereof  until  its  dissolution  by  the 
death  of  the  two  Andrews',  in  1849.  The  three  notes 
upon  which  this  suit  is  founded,  were  executed  in  liqui* 
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dfttion — ^in  the  name  of  the  old  firm — oobe  by  £.  L.  An- 
drews and  the  other  two  by  Z.  Andrews,  subeeqaent 
to  1845,  when  Brown  waB  received  into  the  firm  as  a 
partner.  This  snii  was  instituted  soon  after  the  death 
of  the  two  Andrews',  in  1849 — and  the  defendant  among 
other  pleas  plead  m>n  est  /aoUarij  urging  his  discharge 
firom  all  liability  upon  his  guaranty  by  the  dissolution, 
which  the  introduction  of  the  new  partner  had  produc- 
ed. This  was  in  effect  the  charge  of  his  Hon.  Judge 
Harris,  before  whom  the  cause  was  tried,  at  November 
term,  1853,  of  said  court.  There  was  verdict  and  judg- 
ment for  the  defendant,  from  which  the  pkintiff  appeid- 
ed  in  error  to  the  April  term,   1854,  of  this  court. 

Wic.  T.  BsowN    and  Stanton,  for    the  plaintifi*. 

E  M.  Ybbosb,  a.  WsioHi:  and  J.  B.  Thobnton,  for 
the  defendant. 

Cabuthees,   J.,  delivered  the  opinion  of  the  court. 

Joseph  I.  Andrews,  E.  L.  Andrews  and  Z.  An- 
drews, being  brothers,  had  for  many  years  been  doing 
business  as  partners  in  the  cities  of  New  York,  New 
Orleans,  Mobile  and  Memphis,  under  the  firm  name  at 
New  York,  "J.  I.  Andrews  &  Brothers,"  at  New  Or- 
leans, "Andrews  &  Brothers,"  at  Mobile,  '*E.  L.  An- 
drews &  Co.,  at  Memphis,  J.  I.  Andrews."  On  the 
30th  September,  1843,  the  partnership  dissolved,  having 
large  means,  as  well  as  heavy  liabilities,  which  were 
by  agreement  to  be  paid  by  E.  L.  &  Z.  Andrews,  who 
still  continued  the  business  under    the  old   firm  namea« 
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The  Mobile  Bank  held  the  paper  of  the  firm  for  a  large 
amount,  but  having  notice  of  the  dissolution  and  with- 
drawal of  defendant,  was  unwilling  to  extend  the  credit 
by  renewals,  unless  the  defendant  would  still  continue 
to  be  bound.  Whereupon  the  following  instrument  was 
executed  and  delivered  to  the  Bank: 

"New  Obleans,  Nov.  13,   1842. 

To  the  President  and  Directors      i 
of  the  Bank  of  MohUe.  \ 

Gbntlembn:  The  Bank  of  Mobile  holds  certain  pro- 
missory notes  of  E.  L.  Andrews  &  Co.,  and  Andrews 
&  Brothers,  of  which  firms  I  was  a  member  until  the 
80th  of  September  last.  This  is  to  witness,  that  E.  L. 
Andrews  and  Z.  Andrews,  or  either  of  them,  is  au- 
thorized to  sign  any  notes  with  the  name  of  the  firm 
in  liquidation,  for  the  extension  or  renewal  of  said  ob- 
ligations, and  I  agree  to  continue  my  liability  on  such 
renewals  or  extensions  as  if  I  yet  continued  a  member 
of  said  firms.  Yours  Respecfolly, 

J.    I.    A2n>BEW8." 

Witness,  A.  Dakvebqnb. 

At  the  time  of  dissolution  and  the  date  of  the  pow- 
er, the  Bank  held  two  notes  on  the  firm  of  Andrews 
&  Brothers;  one  dated  March  8,  for  $8,640,  and  the 
other  for  $9,504:,  dated  June  7,  1848,  both  at  twelve 
months.  Also,  two  notes  on  E.  L.  Andrews  &  Co., 
one  for  $4,700,  dated  June  2nd,  and  the  other  for 
$6,400,  dated  June  28th,  1843.  These  were  re- 
newed and  reduced  by  payments  from  time  to  time, 
until,  as  is  alleged,  they  resulted  in  the  notes  now 
sued  upon,  viz:  one  on  "Andrews  &  Brothers"  for 
$6,480,  at  twelve  months,  dated  June  5,  1849,  and  one 


APBIL  TEBM,  1856.  58» 

BftDk  of  Mobile  v*,  Jos.  I.  Andrews. 

on  the  s%m6  for  $4,820,  at  the  same  time,  dated  March 
4,  1848,  and  one  on  E.  L.  Andrews  &  Co.,  at  sixty 
days,  dated  28d  Eebruaiy,  1848,  for  $6,176. 

Z.  &  E.  L.  Andrews  continued  to  do  business  in 
the  names  of  the  old  firms,  until  1845,  when  they  took 
in  as  a  partner,  Thomas  Brown,  and  continued  the 
business  in  the  same  name  and  style,  until  tiie  death 
of  the  Andrews',  on  same  day  in  1849,  and  after  the 
last  renewals. 

His  Honor,  the  circuit  judge,  charged  the  jury  that 
as  the  introduction  of  Brown  into  the  firm  in  1846> 
operated  as  a  dissolution,  the  power  given  to  Z.  &  E. 
L.  Andrews  by  the  defendant  to  bind  him  ceased,  and 
he  would  not  be  liable  on  any  paper  signed  by  them 
after  that  time,  and  consequently  must  succeed  in  his 
plea  of  non  eH  factum  in  this  suit.  In  conformily  to 
this  direction  there  was  verdict  and  judgment  for  de- 
fendant— motion  for  a  new  trial  overruled,  and  appeal 
in  error  to  this  court.  Upon  the  correctness  of  this 
legal  proposition  the  case  must  turn,  and  it  has  been 
elaborately  ai^ed  here  on  both  sides.  In  view  of  the 
importance  of  the  case,  and  the  somewhat  novel  princi- 
ple involved,  we  have  held  the  case  under  advisement 
since  the  last  term,  and  received  and  considered  addi- 
tional brie&  at  the  present  term. 

There  can  be  no  controversy  as  to  the  soundness  of 
the  legal  positions  taken  by  the  defendant's  counsel,  thai 
the  death,  or  retirement  of  a  member  of  a  firm,  as  well 
as  the  introduction  of  a  new  partner,  operates  as  a  dis- 
solution, and  a  power  given  previously  to  such  firm, 
would  terminate  upon  the  happening  of  such  event.  It 
is  true,  also,  that  after  a    dissolution,  the    former  part- 
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Hera  caofiot  bind  each  other  by  new  ^^oontfaete"  with- 
out special  authoritj  to  use  the  name  of  the  fiim.  A 
renewal  of  a  note  ezisting  at  the  disaolntion,  by  any 
one  member,  without  other  authority^  binds  him  indi- 
vidually only,  and  not  the  former  partn^s.  But  all 
this  does  not  toueh  the  real  difficulty  in  this  case. 
The  queBtion  is  not  as  to  the  eorrectneas  of  these  &• 
miliar  and  well  settled  principleB,  to  sustain  which,  it 
would  be  unnecessary  at  this  day  to  enter  into  an  ar- 
gument, or  refer  to  authorities.  But  the  troublesome 
point  here  is,  as  to  the  proper  construction  of  the  power 
ot  attorney  or  letter  of  credit  of  Nov,  18,  1843.  Upon 
this  point  there  has  been  less  argument  and  no  author- 
ity precisely  applicable  produced.  It  is  assumed  in  the 
charge  of  his  Honor,  and  by  the  oounael  of  the  de* 
fendant  here,  as  the  basis  of  their  argument,  that  it  is 
power  given  to  the  new  firm  in  the  old  name,  consist- 
ing of  Z.  &  E.  L.  Andrews:  and  if  this  be  so,  the 
consequenees  which  they  deduce  from  the  incoming  of 
Brown  as  to  the  cessation  of  the  power  to  bind  the 
defendant,  might  follow.  But  on  the  other  hand,  if  the 
a  power  to  bind  him  is  vested  in  the  brothers,  as  indi- 
viduals in  any  designated  name,  or  mode,  the  case 
would  be  entirely  changed,  and  no  such  consequences 
would  result  from  the  introduction  of  Brown.  So  the 
whole  case  must  turn  upon  the  constmction  of  the  in- 
strument in  this  respect. 

It  is  very  well  settled  also,  as  insisted  by  defend- 
ant's counsel,  that  a  power  of  attorney  must  be  strictly 
construed  as  to  the  extent  of  the  authority  conferred, 
and  the  principal  cannot  be  bound  beyond  the  limits 
prescribed  by  himself. 
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What  then,  and  to  whom  is  this  power  given,  ac- 
cording to  a  strict  and  fidr  construction  of  the  writing? 
Is  it  to  the  new  firm,  or  to  the  members  of  which  ft 
consists  as  individaals  }  ISie  defendant  was  equally  bound 
witiii  his  brothers  for  these  three  notes,  which  were  ex- 
ecuted for  money  loaned  to  the  firm,  and  of  which  he 
had  enjoyed  an  equal  benefit.  It  was  the  debt  of  all, 
and  the  Bank  Ksould  have  enforced  tiie  collection  against 
all  without  any  further  extension  of  time,  but  for  this 
agreement  of  the  defendant,  that  he  would  continue  his 
liability  to  the  Bank,  on  the  notes  fiiey  then  held,  or 
«Dy  new  notes  his  brothers,  or  either  of  them,  might 
execute,  in  "  renewals  or  extensions,"  in  the  same  man- 
ner and  to  the  same  extent,  as  if  the  dissolution  had 
ifcot  taken  place,  or  he  had  continued  a  member  of  Ifhe 
firm.  Or,  in  other  words,  that  the  power  which  his 
brothers  had  to  bind  him,  when  he  was  a  partner  with 
them,  should  still  continue  unchanged  as  to  that  particu- 
lar paper.  This  was  then  a  personal  power  given  to 
them  as  individuals,  and  not  as  a  new  firm,  and  it 
was  in  no  way  qualified  or  limited,  except  as  to  the 
subject  to  which  it  applied.  There  were  no  conditions 
annexed  to  it  as  to  the  time  of  its  duration,  or  the 
changes  that  might  occur  in  the  business,  or  firm  rela- 
tions of  the  brothers.  It  could  only  expire  upon  the 
extinguishment  of  the  debts  to  which  it  related,  or  no- 
tice to  the  bank  that  he  would  be  no  longer  bound.  He 
could  at  any  time  revoke  it  by  notice,  and  thus  force 
the  liquidation  of  the  debts;  or  discharge  himself  from 
his  continuing  liability. 

Kot  having  done  this,  but  silently  permitting  the 
bank  to  rely  upon  his   unrevoked  letter  of  credit,  until 
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the  failure  of  his  brothers,  it  would  be  monstrous  injus- 
tice to  allow  him  to  escape  liability  and  cast  the  loss 
upon  the  innocent  and  indulgent  creditor.  Whether  he 
be  regarded  as  a  principal,  security,  or  guarantor,  can 
make  no  difference,  as  in  either  case  he  would  contin- 
ue bound  by  the  due  exercise  of  the  authority  conferred 
until  notice  given  of  its  revocation.  If  from  the  new 
business  associations,  their  procrastination  of  payment, 
declining  circumstances,  or  any  other  cause,  he  was  un- 
willing to  continue  their  authority  to  bind  him,  it  was 
his  duty  to  notify  the  bank  of  the  fact.  IN'othing  less 
than  this  could  discharge  him,  or  arrest  the  power  com- 
municated. 

We  therefore  think  his  Honor  erred  in  his  construc- 
tion of  this  power,  and  that  the  defendant  is  bound  for 
the  notes  sued  upon,  if  it  be  satis&ctorily  established 
that  they  were  signed  by  either  Z.  or  E.  L.  Andrews, 
and  are  for  what  remains  due  upon  the  notes  referred 
to  in  the  power  of  1843. 

Beversed  and  remanded. 
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Fraudulxnt  Gontxtancxs.  To  defeat  right  of  dower.  To  what  extent 
tueh  deed  U  void.  Act  of  1784,  eh.  22,  §  8.  A  eonvejauce  of  land 
by  the  hosbaod,  to  defeat  the  wife's  right  of  dower,  is  only  yoid  as  to 
the  right  protected.  Such  conyeyance  cannot  be  set  aside  at  the  suit 
of  the  heirs,  upon  the  death  of  the  Tender.  It  is  not  Toid  as  to  them, 
but  only  as  to  the  widow. 
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This  bill  was  filed  in  chancery,  at  Huntingdon,  by 
the  heirs  of  William  Rowland,  to  have  a  certain  con- 
veyance of  land  made  by  their  father  in  his  life  time,  set 
aside  npon  the  ground,  that  it  was  made  fraudulently 
to  defeat  the  widow's  right  of  dower.  The  bill  asks 
that  the  title  to  said  land,  exclusive  of  the  widow's 
dower,  be  divested  out  of  the  vendee  and  vested  in 
them,  as  heirs  at  law  of  the  vendor.  The  defendant 
demurred  to  the  bill,  which  was  disallowed,  with  leave 
to  answer  over,  which  was  waived.  Chancellor  Pavatt 
declared  the  conveyance  to  be  fraudulent  and  void,  as 
to  all  parties,  and  decreed  the  land  to  the  complainants, 
subject  to  the  widow's  dower.      The  defendant  appealed. 

Alvdt  ELiWKiNs,  for  the  complainant,  cited,  the  act 
of  1784,  ch.  22,  Rev.  Stat.,  262.  Richards  vs.  Rich- 
ards et  al^  11  Humph.,  429.  Brown  vs.  Connelly  11 
Humph.,   600. 

L.  M.  JoNBs,  for  the  defendant,    cited,    1  Story   £q» 
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Jar.,  371.      Moody  vs.  Fry^  3  Hninph.,  867.     1  Meigs 
Dig.,  646.    Mvlloy^    adrrCr^  vs.    Young^  10    Hnm.    298. 

ToTTEN,   J.,  delivered  the  opinion  of  the  court. 

The  bill  states,  that  one  William  Bowland  was  owner 
in  fee  of  certain  land  in  Carroll  county.  That  on  tiie 
3d  June,  1851,  he  conveyed  it  to  his  father,  the  de- 
fendant; that  the  conveyance  was  made  to  defeat  and 
defraud  the  wife  of  the  said  William  Eowland,  of  any 
right  she  might  have  to  alimony  or  dower  \  that  he 
abandoned  his  said  wife  and  children,  went  to  Arkansas, 
where  he  died  hUestate;  that  dower  has  been  assigned 
to  the  widow  of  said  intestate  in  said  land,  on  the 
ground  that  said  conveyance  was  fraudulent  and  void. 

The  plaintiffs  are  the  ohiMren  and  Juirs  at  law  of 
said  intestate,  and  as  such  insist  that  they  are  entitled 
to  said  land  against  the  false  and  fraudulent  deed  to 
the  defendant. 

The  defendant  demurred,  and  the  demurrer  was  dis- 
allowed, with  lea/oe  to  an9weir^  which  being  waived  by 
the  deft^dant,  the  chancellor  made  a  final  decree,  de- 
clared the  deed  to  be  fraudulent  and  void.  The  de- 
fendant thereon  appealed  to  this  court. 

In  support  of  the  decree,  it  is  now  argued,  that  the 
deed  is  utterly  and  wholly  void  under  the  provisions 
of  the  act  of  1784,  ch.  22,  J  8.  That  act  provides, 
that  any  deed  fraudulently  made,  with  the  intention  to 
defeat  the  widow  of  her  dower,  ^'^hall  be  held  and 
deemed  to  be  void^  That  the  true  construction  is,  that 
the  deed  shall  be  void  as  to  every  person  and  for 
ei»ery  pu/rpose. 
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We  do  not  concur  in  this  construction  of  the  Stat- 
utCi  Tlie  general  rule  is,  that  the  owner  of  property 
has  the  power  to  sell  and  dispose  of  it  at  his  discre- 
tion, and  as  he  may  deem  proper.  This  is  a  much 
valued  right  inherent  in  property,  and  in  which  its 
value  to  a  great  extent  consists. 

The  power  of  disposition  is  restricted  in  apedal 
cases,  where  its  free  exercise  is  injurious  to  the  jv^t 
rights  of  others. 

A  debtor  shall  not  convey  his  property  in  fraud  of 
the  rights  of  his  creditors.  The  conveyance  is  void  as 
to  them;  as  to  the  persons    injured,  but  no  further. 

"To  this  extent,  and  to  this  only,  it  is  treated,  as 
if  it  had  not  been  made."      1  Story  Eq.   Jur.,   §  371. 

Vide.  The  cases  collected,  1  Meigs  Dig.,  §1008.  And 
80  a  deed  made  to  defeat  the-  right  of  dower,  is  de- 
clared to  be  void.  That  is,  it  is  void  as  to  the  right 
intended  to  he  protected.  The  restriction  on  the  power 
of  disposition,  in  terms,  goes  no  further;  and  it  will 
not  be  extended  by  construction  to  other  cases. 

The  plaintiflFs  claim,  as  h^irs  of  the  intestate;  and 
the  right  of  inheritance  applies  only  to  lands  of  which 
the  ancestor  was  seized  at  the  time  of  his  death. 

The  ancestor  had  no  seizin  of  these  lands  at  that 
time.  The  right  and  seizin  were  in  the  defendant  for 
his  own  use,  except  as  to  dower,  as  to  which  it  was 
inoperative  and  void;  being  made  in  fraud  of  that  right. 

We  are  of  opinion  that  the  plaintiffs  have  no  inter- 
est in  the  land.  The  decree  of  the  chancellor  is  there- 
fore erroneous. 

Vide.    Mulloy  vs.    Young^    10    Humph.  298.      The 

decree  will  be  reversed  and  the  bill  dismissed, 
36 
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1.  Rk8  judicata.  Former  judgment  mu$t  have  been  upon  the  meriit.  It 
is  only  a  judgment  on  the  merits  of  a  cause  of  action  that  is  a  bar  to 
a  subsequent  suit.  Thus,  where  the  plaintiff  had  brought  bis  action  to 
recover  the  amount  of  a  payment  of  purchase  money  for  Und,  the  title 
to  which  had  failed,  but  from  wHieh  he  had  not  yet  been  evicted^  and 
there  was  verdict  and  judgment  against  him  on  that  ground,  this  was 
no  bar  to  a  subsequent  suit  for  the  same  cause  of  action,  after  he  had 
lost  the  possession   of  the  land. 

2.  PRACTICK.  In  action  to  recover  numey  paid  for  land,  where  title  faiU, 
Where  the  purchaser  of  land,  holding  by  title  bond,  having  paid  a  part 
of  the  purchase  money,  loses  the  land  by  reason  of  his  vendor's  faUure 
to  pay  the  purchase  money  to  the  original  vendor,  he  may  at  any  time 
after  eviction,  and  before  the  enforcement  of  the  original  vendor's  lien^ 
have  his  action  to  recover  back  his  money  so  paid,  and  is  not  driven 

^  to  a  suit  on  the  contract  for  damages,  merely  because  he  did  not  aban- 
don  or  rescind  in  a  reasonable  time  after  the  discovery  of  his  vendor's 
want  of  title.      Vidi.     Uurtt  vs.   Means^   2    Swan,  694. 

8.  Land  Law.  Sale  of  land  by  aseignment  of  title  bond.  Where  the 
plaintiff  in  an  action  to  recover  money  paid  for  land,  bought  of  the 
defendant,  which  the  latter  held  by  title  bond,  only  (not  having  paid 
the  original  purchase  money) — took  a  mere  assignment  of  the  original 
title  bond,  it  is  not  hia  duty  in  such  case  to  disencumber  the  original 
vendor's  lien.  It  being  a  simple  sale  of  the  equitable  title,  the  defen- 
dant was  bound  to  make  it  good. 
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This  was  an  action  of  debt  in  the  common  law 
court  of  Memphis.  The  opinion  of  the  court  embodies 
the  material  fistots.  At  the  March  term,  1855,  before 
Oaruthers,  judge,  it  was  submitted  to  a  jury  and  re- 
sulted in  a  verdict  and  judgment  for  the  defendant. 
The  plaintiff  moved  for  a  new  trial,  which  was  refus- 
ed, and  he  appealed  in  error  to  this  court. 
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A.  WRiaHT,  for  the  plaintiff. 
T.  L.  Sullivan,  for  the  defendant. 
Oabuthers,  J.,  delivered  the  opinion  of  the  conrt. 

This  action  of  debt  is  bronght  to  recover  a  Bum  or 
money,  paid  to  defendant  for  a  tract  of  land,  in  Mis- 
Bififlippi,  the  title  to  which  has  failed,  and  the  plaintiff 
ousted  of  possession  under  a  sale  made  by  a  decree  of 
the  vice  chancery  conrt  of  Mississippi,  for  the  consider- 
ation   due  to  the  original  vendors. 

The  land  was  sold,  and  a  bond  given  for  title  in 
1839  by  the  Mississippi  land  company  to  Hudson,  which 
bond  was  assigned  by  him  to  Howard  for  the  consider- 
ation of  $7,800,  and  the  possession  delivered.  In  1840 
the  bond  was  assigned  to  the  defendant,  and  in  1842  by 
him  to  the  plaintiff  for  $3,450,  who  went  into  possession 
and  held  the  same  until  some  time  between  1849  and 
1852,  and  before  the  beginning  of  this  suit,  when  he 
abandoned  the  same,  or  was  evicted  under  the  decree 
of  sale    aforesaid. 

There  was  a  verdict  and  judgment  for  defendant,  a- 
new  trial  refused,  and  appeal  in  error. 

One  of  the  defendant's  pleas  was  a  former  adjudic*^ 
tion.  The  facta  in  relation  to  that  are,  that  the  plain- 
tiff instituted  a  suit  against  the  defendant  for  the  same 
demand  before  he  surrendered  the  possession  or  was 
evicted,  and  this  court  decided,  as  may  be  seen  in  the 
report  of  the  caae  in  2  Swan,  694,  that  the  actiou 
could  not  be  maintained,  because  the  plaintiff  still  held 
tiie  poBsession  of  the  land.     He  was  in  under  a    valid 
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contract,  and  could  not  sue  as  upon  a  disaffinnance  of 
it  for  money  paid,  and  still  retain  a  benefit  under  it,  of 
possession,   although  the  tide  had  foiled. 

He  might  have  sued  upon  the  contract  for  damages, 
but  not  for  the  consideration  paid,  which  implies  a  re- 
cision,  and  this  could  not  exist  without  a  restoration  of 
the  property,  or  a  tender  or  abandonment  of  it.  So 
the  merits  of  his  claim  were  not  determined  in  that 
€uit,  but  only  that  he  was  not  then  in  a  condition  to 
sue,  his  right  of  action  did  not  then  exist. 

It  is    only    a  judgment  on  the  merits  of  a  cause  ci 
action  that  is  a  bar  to  a   subsequent    suit.     It    is    not 
sufficient  that  the    former    suit    was    between   the  same 
parties,   and  for  the  same  property.     Meigs  Dig,,   §  1473. 
In  MoKisdck  vs.    McKissickj   6  Humph.,  75,   it  is  de- 
cided that  a  second  suit  may  be  brought  for  the  same 
property  against  the  same  person  after  the  acquisition  of 
a  new  title.    In  Henderson  vs.  King^  4  Hay,  94,  it  was 
held,   that  a  plea  of  a  former  motion  by  a  sheriff,  to  a 
second   motion   for  non-return  of  a   Ji.   fa.^    must   aver 
that  the  first  motion  was  tried  upon  its  merits.      It  has 
also  been  held,    that  a  suit  lost,  because  brought  before 
the  note  was  due  or  the   right  of   action  accrued,  was 
no  bar  to  a  second  suit.      These  cases  must  govern  the 
one  now  under  consideration.      The  former  suit,  then,  is 
no  bar  to  the  present,  because  the  plaintiff  having  sued 
before  his  right  to  do  so  had  accrued,  by  the  surrender 
or  abandonment  of  the  land,  his   case  was    not  decided 
upon  its    merits.      In    charging  the    law   differently  his 
iionor  the  circuit  judge  was  in  error. 

We  think  his  honor  dse  erred  ia  charging  Aat  the 
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plaintiff  had  lost  his  right  to  disaffirm  the  contract  and 
bring  this  suit,  but  was  driven  to  a  suit  npon  the  con- 
tract for  damages,  because  he  did  not  abandon  or  re- 
scind in  a  reasonable  time  after  the  discovery  of  the 
want  of  title  in  the  defendant.  How  could  he  know 
bat  the  defendant  would  perfect  his  title  before  the  ul- 
timate enforcement  of  the  lien  of  the  original  vendors? 
That  doctrine  does  not  apply  to  a  case  like  this. 

It  is  also  insisted,  that  it  was  the  duty  of  the  plain- 
tiff to  discharge  the  lien  of  the  Mississippi  Land  Com- 
pany, and  thus  disencumber  the  title  and  not  that  of 
the  defendant,  as  by  this  assignment  of  the  bond  the 
plaintiff  took  the  land  with  its  burthens  or  incumbrances. 
This  position  cannot  be  maintained.  It  was  a  simple 
sale  of  an  equitable  title,  and  the  defendant  was  bound 
to  make  it  good.  The  plaintiff  did  not  contract  to  as- 
sume the  debt  due  to  the  vendors  and  procure  the  legal 
title.  The  title  has  failed,  because  of  the  default  of  the 
defendant  in  not  paying  the  original  consideration,  and 
the  land  was  sold  from  the  plaintiff,  not  for  his  own 
debt,  but  that  of  defendant,  which  was  a  lien  upon  the 
property. 

The  judgment  must  be  reversed  and  the  cause  re- 
manded. 
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Samuel  J.  Andbews  vs.  The  State. 


1.  Chimin AL  Law.  Verdict  and  j^tdgmerU.  Prisontr  muse  be  pretmL 
In  criminal  cases  of  the  grade  of  felonjr,  the  prisoner  has  a  right  to 
ke  present,  and  must  be  present  during  the  trial  and  until  final  judg- 
ment If  be  be  absent,  either  in  prison  or  by  escape^  there  is  a  want 
of  jurisdiction  oyer  his  person  to  proceed  with  the  trial,  or  to  reoeire  the 
verdict,  or  to  pronounce  the  final  judgment 

2.  Sami.  Juriadiction.  Practice.  Once  in  Jeopardy.  A  want  of  jurift- 
diction  as  to  the  subject  or  the  person,  has  the  effect  to  render  the 
judgment  of  a  court  absolutely  void.  Thus,  where  the  prisoner  on  trial 
for  larceny,  escaped  from  custody  as  the  jury  were  bringing  in  thair 
verdict,  which  verdict  of  guilty  was  received  by  the  court  and  judgment 
rendered  thereon  in  his  absence,  such  proceeding  being  utterly  void, 
no  action  was  necessary  to  revoke  it — and  it  was  not  error  for  the 
court  (having  vacated  the  former  judgment)  to  put  the  prisoner  a  se- 
cond time  on  his  trial.  The  proper  practice  in  such  case  is  to  discharge 
the  jury,  as  in  a  mistrial,  leaving  the  prisoner  subject  to  be  arrested  and 
put   on  his  trial  at  another  term. 


F&OM     GIBSON. 


The  prisoner  in  this  case  was  txicd  in  the  cirenit 
conrt  of  Gibson  county,  before  Fitzgerald,  judge,  on  a 
presentment  for  larceny.  While  the  jiiry  were  return- 
ing into  court  with  their  verdict,  the  prisoner  left  the 
prisoner's  box  and  made  his  escape.  The  court  receiv- 
ed the  verdict  of  guilty,  and  rendered  judgment  thereon 
in  his  absence.  The  prisoner  was  soon  afterwards  ar- 
rested, and  the  execution  of  the  sentence  superseded  by 
a  circuit  judge,  until  the  next  term,  upon  the  petition 
of  the  prisoner  for  a  writ  of  error  coram  nohu.  At 
the  succeeding  term  he  moved  the  court  to  set  aside 
the  former  judgment,  which  was  done,  and  the  prisoner 
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was  again  put  upon  his  trial,  convicted  and  sentenced. 
He  appealed  in  error  to  this  conrt. 

E.  P.  Kaiks,  for  the  prisoner. 

Sneed,  Attorney  General,  for  the  State. 

ToTiEN,   J.,  delivered  the  opinion  of  the  conrt. 

The  prisoner,  Andrews,  was  prosecuted  for  larceny  in 
the  circuit  court  of  Gibson,  and  at  March  term  1853,  was 
arraigned,  pleaded  not  guilty,  and  was  put  on  his  trial. 
He  was  present  in  court  until  the  jury  retired  to 
consider  of  their  verdict,  when  he  escaped  from  custody. 
The  jury  returned  into  court  and  rendered  a  verdict  of 
guilty,  and  that  the  prisoner  be  confined  at  labor  in 
the  penitentiary  for  two  years.  Judgment  was  render- 
ed on  the  verdict.  The  prisoner  having  escaped,  was 
not  before  the  court  when  either  the  verdict  or  judg- 
ment was  rendered. 

After  this  term  of  the  court,  the  prisoner  was  again 
arrested,  and  on  his  petition,  the  execution  of  the  judg- 
meilt  was   suspended  by  order  of  the  circuit  judge. 

At  March  term,  1855,  the  prisoner  being  again  in 
custody  before  the  court,  his  counsel  moved  that  said 
verdict  and  judgment  rendered  at  a  former  term  be  set 
aside.  Thereon,  it  was  ordered  by  the  court  that  the 
same  be  vacated  and  for  nothing  held.  The  prisoner 
was  again  put  on  his  trial,  which  resulted  in  his  con- 
viction, and  sentence  to  the  penitentiary  for  ihre6  years, 
from  which  he  appealed  in   error. 

1st.     It  is  now  insisted  that  it  was  error  to  put  the 
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prisoner  a  second  time  on  his  trial,  while  the  former 
conviction  remained  unrevoked  and  in  force.  That  the 
judge  had  no  power  to  revoke  and  annul  a  conviction 
had  at  a  former  term  of  the  court,  and  that  his  action 
in  this  respect  was  merely  void. 

The  general  rule  is,  that  the  court  has  no  power 
over  its  final  orders  and  judgments  rendered  at  a  for- 
mer term.  The  matter  in  judgment  is  concluded  in 
that  forum,  and  the  record  has  become  permanent  and 
inviolable,  unless  the  same  be  reversed  or  annulled  by 
the  action  of  a  court  of  revisory  jurisdiction  over  the 
subject. 

But  the  rule  has  relation  to  orders  and  judgments, 
which  the  court  at  the  former  term  had  power  to  make, 
and  which  are  not  in  themselves  merely  void,  A  void 
order  or  judgment  is  of  no  effect  or  consequence,  and 
nothing  can  be  predicated  of  it.  No  action  is  requir- 
ed to  revoke  it;   it  is   null  in  itself. 

We  ^  are  of  opinion  that  the  order  made  to  set  aside 
the  verdict  and  judgment  rendered  at  a  former  term, 
was  void,  for  the  want  of  power  in  the  court  to  make 
such  order. 

We  are  next  to  consider  the  efiect  of  the  verdict 
and  judgment  at  the  former  trial.  We  have  seen  that 
the  accused  having  escaped,  was  not  present  when  they 
were  rendered. 

In  criminal  cases  of  the  grade  of  felony,  where  the 
life  or  liberty  of  the  accused  is  in  peril,  he  has  the 
right  to  be  present,  and  must  be  present  during  the 
trial  and  until  the  final  Judgment.  K  he  be  absent y 
either  in  prison  or  by  escape,  there  is  a  want  of  Juris- 
diction over  his  person  to  proceed   with  the  trial  or  to 
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receive  the  verdict,  or  to  pronounce  the  final  judgment. 

This  rule,  founded  in  the  justice  and  wisdom  of  the 
common  law,  is  in  substance  reiterated  in  our  bill  of 
rights:  it  is  necessary  to  the  full  and  free  exercise  of 
the  right  of  the  accused  to  make  his  defence;  and  in 
case  he  be  legally  convicted,  that  effect  may  be  given 
on  his  person,  to  the  judgment  of  the  court.  Vid.  2 
Hawk.  P.  C,  619.  Co.  Lit.,  227  b.  Kaymond,  193. 
2  Hale,  300.  4  Bl.  Com.,  360.  Bac.  Ab.  Verdict.  B. 
1  Chitty  Crim.  Law,  636.  Clark  vs.  State^  4t  Humph. 
R.,  254.     Bill  of  Rights,  art.   1,  §  9. 

We  conclude  that  the  action  of  the  court  in  receiv- 
ing the  verdict  and  rendering  judgment  in  the  absence 
of  the  accused,  was  illegal. 

As  to  the  nature  and  extent  of  the  error,  it  was 
such  as  to  vitiate  the  proceeding  and  render  it,  not 
voidable  merely,  but  null  and  void;  it  being  founded 
in  a  want  of  jurisdiction  over  the  person  of  the  ac- 
cused at  the  time  the  verdict  and  judgment  were  ren- 
dered. 

A  defect  of  jurisdiction  as  to  the  subject  or  the  per- 
son, has  the  effect  to  render  the  judgment  of  a  court 
absolutely  void. 

We  have  seen,  that  in  a  proceeding  which  is  void, 
no  action  'is  required  to  revoke  it;  it  is  nuU  in  itself. 
It  was  not  lawful  to  execute  the  judgment,  or  necessa- 
ry to  reverse  it  on  error  in  this  court.  The  result  is, 
that  it  was  not  error  to  put  the  prisoner  a  second  time 
on  his  trial. 

We  may  observe,  however,  that  the  practice  proper 
in  the  case  was  to  discharge  the  jury,  as  in  the  case 
of    mis-trial,    and    the    accusation    remaining    in    court 
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against  the  accused,  he  was  Bubject  to  be  arrested  and 
to  be  put  on  his  trial  at  another  term.  This,  indeed, 
was  the  legal  effect  of  what  occurred  at  the  trial. 

2nd.  It  is  insisted,  that  the  conviction  was  not  war- 
ranted by  the  evidence  in  the  case. 

The  defence  seems  to  be,  that  the  hogs,  the  subject 
of  the  larceny,  were  killed  in  the  woods  for  the  use  of 
the  owner,  Mr.  Porter,  without  any  intention  to  deprive 
him  of  them.  The  accused  informed  Mr.  Porter,  that 
some  of  the  com/pany  refased  to  kill  the  hogs,  but  he 
advised  them  it  would  be  of  benefit  to  the  owner. 

It  does  not  appear  who  the  company  were,  nor 
whether  the  hogs  were  wild  or  tame;  and  the  bill 
of  exceptions  bears  the  impress,  in  other  respects, 
of  being  imperfect.  We  may  also  observe,  that 
the  publicity  of  the  transaction  as  it  appears  in  the 
conduct  of  the  accused,  has  a  tendency  to  rebut  the 
idea  of  a  criminal  intent.  Upon  the  whole,  we  are  not 
content  to  affirm  the  conviction  as  the  case  now  appears 
in  the  proof,  but  think  it  proper  to  remand  the  prison- 
er for  a  new  trial.  For  this  purpose,  the  judgment 
will  be  reversed,  and  the  prisoner  be  remanded. 

Judgment   reversed. 
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1.  Bills  of  Exchanok.  Demand  and  noiie^  What  will  eaeeute  demand 
and  fix  liability  of  endorwrt.  The  place  to  demand  pajment  of  a  for* 
eign  bill  of  Exchange,  accepted  by  a  party  doing  business  in  a  city— 
whfch  is  payable  in  the  city,  but  at  no  specified  house  or  place,  is  the 
party's  residence  or  place  of  business,  and  if  either  of  them,  to  which 
the  notary  may  go,  be  abandoned,  further  enquiry  must  be  made  and  set 
forth  in  the  protest,  or  it  is  bad— but  if  said  residence  or  place  of  bu- 
siness be  open  and  not  discontinued,  and  no  one  be  found  of  whom  to 
make  demand,   the  same  is  excused  without  further  diligence. 

2.  Same.  Same.  Same.  The  protest  of  a  foreign  bill  of  exchange, 
drawn  upon  a  firm  in  New  Orleans,  with  no  place  of  payment  designat- 
ed, showed  that  the  notary  duly  commissioned,  &c.,  had  sent  his  deputy 
several  times  to  the  office  of  the  acceptors  of  said  bill  to  demand  pay- 
ment thereof,  but  found  no  one  in  or  about  the  premises,  of  whom  the 
demand  could  be  made,  whereupon  he  did  protest,  kc  Held,  that  this 
was  sufficient  to  excuse  a  demand,  and  that  the  liability  of  the  endors- 
ers notified  thereof  was  thereby  fixed.  In  such  case  it  is  not  neces- 
sary that  the  protest  should  state,  ii«Iem  verbiij  that  the  notary  had 
the  bill  with  him  ready  to  present  it 
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This  action  on  a  bill  of  exchange  drawn  by  a  firm 
in  St.  Louis,  npon  a  firm  in  New  Orleans,  and  endors- 
ed by  defendants,  who  resided  in  Memphis,  was  submit- 
ted to  a  jnry  before  Himiphreys,  judge,  in  the  common 
law  court  of  Memphis,  resulting  in  a  verdict  and  judg- 
ment for  the  defendants,  fi-om  which  the  plaintifls  ap- 
pealed in  error  to  this   court. 

A.  Weight,  for   the  plaintiflT. 

Yebqeb  and  Wioeebsham,  for  the  defendants. 
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Cabuthebs,  J.,   delivered  the  opinion  of  the  conrt. 

This  is  an  action  on  a  bill  of  exehangd  for  f  3000, 
drawn  by  H.  B.  Warner  &  Oo.^  of  St.  Louis,  upon 
White,  Balridge  &  Co.,  of  New  Orleans,  payable  to 
the  order  of  Sterling  Fowlkes  &  Co.,  who  endorsed  the 
same  to  E.  W.  Thomason,  and  he  to  Jeptha  Fowlkes, 
and  the  latter  to  the  plaintiff.  The  suit  is  against  all 
the  endorsers,  namely:  Sterling,  Austin  and  Jeptha 
Fowlkes  and  K.  W.  Thomason.  The  bill  was  protested 
for  non-payment  by  the  acceptors  on  the  day  of  maturi- 
ty by  a  notary  of  New  Orleans,  and  the  notices  to  the 
endorsers  properly  given. 

The  only  material  question  made  in  the  case  is,  up- 
on the  charge  of  the  court  in  relation  to  the  protest. 
His  Honor,  charged  it  to  be  insufficient  to  fix  the  lia- 
bility of  the  endorsers,  and  they  were  discharged  by 
the  verdict.  The  excuse  for  failure  to  demand  is  thus 
stated  in  the  protest.  "At  the  request  of  New  Or- 
leans. Canal  and  Banking  Company,  holder  of  the  origi- 
nal draft,  whereof  a  true  copy,"  &c.  "I,  Theodore 
Guigal,  notary  public  in  New  Orleans,"  &c.,  "duly 
commissioned,  and  sworn,  by  my  deputy,  W.  G.  La- 
tham, went  several  times  to  the  office  of  the  acceptors 
of  said  draft,  to  demand  payment  thereof,  but  found  no 
one  in  or  about  the  premises  of  whom  the  demand 
could  be  made,  whereupon  the  said  notary  did  pro- 
test," &c. 

This  is  a  foreign  bill  of  exchange,  having  been 
drawn   and  accepted  in  different  States. 

It  is  well  settled  in  the  commercial  law,  that  in 
such  a  case  the  protest  must  show,  intrixisicaUy,  all  the 


APRIL  TERM,  1855.  657 

Union  Bank  v9.  Jeptha  Fowlkee  et  al, 

facts  necessary  by  the  mles  of  law,  to  charge  the  draw- 
er and  endorsers — it  can  receive  no  extrinsic  aid. 
Whether  the  protest  be  for  non-payment  upon  presenta- 
tion and  demand,  or  because  a  sufficient  legal  excuse  . 
existed  for  failure  to  demand,  the  necessary  facts  must 
appear  in  the  record  of  his  official  action,  or  the  par- 
ties who  are  secondarily  and  conditionally  liable,  are 
discharged. 

This  case  stands  upon  tthe  sufficiency  of  the  reasons 
for  the  failure  to  make  any  demand,  and  there  is  no 
other  question. 

On  the  proper  day  he  "went  several  times  to  the 
office  of  the  acceptors,  and  found  no  one  in  or  about 
the  premises  of  whom  the  demand  could  be  made."  Is 
this,  without  more,  a  sufficient  reason  and  excuse  in 
law,  to  dispense  with  actual  demand?  Was  any  more 
diligence  required  of  him?  The  office  or  place  of  bu- 
siness of  the  acceptors,  if  they  have  one,  was  certainly 
the  right  place  to  go,  where  no  particular  place  is  de- 
signated in  the  bill  or  acceptance.  In  such  a  case, 
personal  demand  would  be  good  any  where  the  accept- 
ors might  be  found.  If  any  additional  diligence  is  re- 
quired by  the  law,  the  protest  is  a  nullity.  In  bills 
at  large,  that  is,  such  as  are  payable  at  no  specified 
place,  if  the  acceptor  has  changed  his  residence  or  place 
of  business  at  the  maturity  of  the  biU,  it  must  appear 
in  the  protest  that  reasonable  diligence  was  used  by 
the  notary  to  ascertain  where  he  is,  or  whether  he  has 
absconded,  secretes  himself,  or  has  removed,  or  absent- 
ed himself  from  the  State.  If  upon  sufficient  inquiry 
at  the  proper  place,  such  is  ascertained  to  be  the  fact, 
and  the  same  with  the  diligence  used  be  stated  in  the 
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protest,  it  will  be  good  in  excuse  of  demand.  But  if 
in  such  case  he  knows,  or  by  reasonable  diligence  can 
ascertain  that  the  acceptor  resides  at  some  other  place 
in  the  same  State,  having  changed  his  residence  before 
maturity,  the  demand  must  be  made  there,  and  not  at 
his  former  residence,  provided  such  fact  is,  or  could 
have  been  reasonably  known,  in  sufficient  time  before 
maturity.  The  diligence  required  constitutes  an  essential 
ingredient  in  the  excuse  for  failure  to  make  actual  de- 
mand, and  must  bo  shown  in  the  protest  in  the  case 
of  foreign  bills.  It  is  otherwise  as  to  the  mode  of 
proof  only  in  cases  of  inland  bills  and  promissory 
notes.  In  these,  extrinsic  evidence  is  allowed.  The  line 
between  sufficient  and  insufficient  diligence,  and  what 
must  be  stated  and  what  will  be  presumed,  is  some- 
times almost  invisible,  and  as  to  its  location,  the  cases 
conflict.  The  cases  of  Gardner  vs.  The  Bank  of  Ten- 
nessee^ 1  Swan,  420,  and  Carter  vs.  The  Union  Bank^ 
7  Humph.,  548,  settle  many  of  these  questions,  as  to 
which  it  is  useless  to  go  into  authorities  now.  In  the 
case  under  consideration,  his  Honor  charged  the  jury, 
that  this  protest  was  insufficient  to  fix  the  liability  of 
the  endorsers,  because  in  addition  to  what  the  notaiy 
states  was  done  by  him,  it  was  necessary  to  show,  that 
upon  finding  no  one  in  the  office  of  the  acceptors  "he 
made  inquiry  to  ascertain  where  they  were."  Less  than 
this,  he  held,  would  not  satisfy  the  rule  requiring  due 
diligence  of  the  holder,  or  his  agent,  the  notary  to  ex- 
cuse demand. 

This  was  the  vital  point  in  the  case,  and  upon  it 
we  think  his  Honor  erred.  There  could  be  no  neces- 
sity for  such  an  enquiry,  because  he  was    then  at  the 
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proper  place  to  find  the  acceptors,  their  office  or  place 
of  business,  where  it  was  their  duty  to  be  or  have 
provision  made,  to  meet  their  acceptance.  True,  that 
particular  place  is  not  named  in  the  bill,  but  where  no 
place  is  named,  but  only  the  town  or  city,  the  law 
fixes  the  residence  or  place  of  business,  or  either,  as 
the  proper  one  for  demand;  and  where  the  acceptor 
has  such  place  of  business  or  dwelling,  that  is  the 
place  to  go,  and  if  he  be  not  there  in  business  hours, 
or  have  an  agent  there  to  comply  with  his  engage- 
ments, the  bill  is  dishonored,  without  any  thing  further 
on  the  part  of  the  holder  or  notary.  His  absence  is 
sufficient  excuse  for  demand  in  such  a  case,  without 
more.  If  the  place  of  business  be  closed  or  discon- 
tinued, what  diligence  must  be  used,  if  any,  to  find 
the  acceptor  or  his  dwelling,  or  to  ascertain  that  he 
has  none,  or  is  not  himself  in  the  city,  is  not  a  ques- 
tion in  the  case,   and  need  not  be  considered. 

The  cause  of  confusion  and  seeming  inconsistency  in 
the  authorities  on  this  subject,  arises  from  a  want  of 
discrimination  between  the  different  character  of  cases. 
All  the  rules  in  this  branch  of  the  law,  though  they 
may  seem  to  be  arbitrary,  are  founded  on  reason  and 
good  sense.  A  few  cases  will  illustrate  the  truth  of 
this  position. 

A  bill  drawn  on  a  resident  of  a  particular  town  or 
city,  must  be  demanded  there  at  his  residence  or  place 
of  business,  if  he  have  any,  or  personally,  but  if  he 
has  no  such  place,  or  is  absent,  then  demand  is  ex- 
cased.  But  if  a  bank,  or  any  other  particular  place 
in  the  city  be  specified  as  the  place  of  payment,  the 
demand  must  be  there,  and  if  that    place  is  closed,  or 
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no  one  can  be  fonnd  there,  the  protest  may  be  made 
without  demand  or  further  inquiry.  But  if  no  city  or 
house  be  designated,  this  is  a  bill  at  large,  and  if  the 
party  cannot  be  found  at  his  usual  place  of  residence 
or  business,  and  the  same  be  closed  or  discontinued, 
farther  inquiry  is  necessary  to  ascertain  whether  he  has 
abandoned  or  left  the  State,  which  will  excuse  demand, 
or  removed  to  some  other  place  in  the  same  State,  and 
in  which  case,  if  his  new  location  could  have  been  by 
reasonable  diligence  ascertained  in  sufficient  time,  the 
demand  must  be  made  there. 

But  the  case  under  consideration  is  a  foreign  bill, 
drawn  upon  and  accepted  by  a  firm  in  New  Orleans.  It 
is  payable  in  the  city,  but  at  no  specified  house  or 
place.  The  contract  then  failing  to  do  so,  the  law  fixes 
the  place  for  the  application  for  payment,  which  is  the 
residence  or  place  of  business,  and  if  either  of  them  to 
which  the  notary  may  go  be  abandoned,  farther  inquiry 
must  be  made  and  set  forth  in  the  protest,  or  it  is  bad; 
but  if  open  and  not  in  fiact  discontinued,  and  no  one  is 
to  be  found  of  whom  to  make  demand,  the  same  is 
excused  without  farther  diligence.  This  last  is  the  pre- 
sent case.  The  authorities,  then,  which  refer  to  cases 
of  bills  at  large,  or  not  at  large,  and  the  place  of  bu- 
siness or  residence  is  discontinued  or  abandoned,  do  not 
apply  to  the  case  before  us,  as  there  was  here  a  place 
of  business,  and  that  not  discontinued  as  the  protest 
must  be  construed. 

The  array  of  authonties  in  the  argument  upon  the 
question  of  the  necessity  of  showing  in  the  protest  that 
the  notary  made  presentation,  as  well  as  demand,  are 
inapplicable  to  this   case,    because  they    relate  to    cases 
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where  demand  is  made,  and  not  to  those  where  it  is 
exensed.  It  would  therefore,  be  Bnperflnons  labor  here, 
to  go  into  the  examination  of  the  questions  so  much 
argued,  as  to  the  authority  of  the  court  or  jury,  to 
presume  a  presentation  from  the  demand,  or  the  indis- 
pensibility  of  stating  both  in  the  protest.  All  the  learn- 
ing and  jarring  authorities  on  this  subject,  may  there- 
fore be  passed  by  without  examination,  until  such  a  case 
is  presented.  It  would  certainly  be  very  idle  and  useless 
to  state  that  the  bill  was  presented,  when  no  one  was 
feund  to  whom  the  presentation  could  be  made.  The 
two  statements  in  the  same  protest  would  certainly  be 
very  incongruous.  The  occasion  did  not  arise  for  the 
notary  to  say  any  thing  about  having  the  bill  present 
with  him,  or  exhibiting  it  to  the  drawer;  that  would 
only  become  appropriate  if  he  had  found  some  one  of 
whom  payment  could  be  demanded.  Then,  and  not  till 
then,  could  the  question  of  the  sufficiency  of  the  state- 
ment of  those  &cts  in  the  protest  come  legitimately 
under  discussion.  The  law  does  not  require  vain  things 
to  be  done  or  stated. 

Upon  the  whole,  we  regard  the  protest  in  this  case 
as  sufficient  in  all  respects  to  charge  the  endorsers, 
without  the  aid  of  any  extrinsic  evidence,  which,  as 
we  have  seen,  would  be  inadmissible  for  the  plaintiff, 
but  competent  for  the  defendants  to  disprove  the  &ctB 
stated  in  excuse  of  presentation  and  demand.  The  truth 
of  the  facts  stated,  or  case  made  <mt  in  die  protest,  iflv 
always  open  to  the  defendants  to  disprove — it  is  ex  parte 
and  only  prima  facie  evidence. 

The  judgment    will    be  reversed    and   the    cause  re- 
manded for  a  new  triak 
37 
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Stephen  (J.  Oabnes   vs.  Apperson  &  Co. 


1.  Contract.  Ganttruction,  Contracts  of  erery  kind  maj  be  subject  to 
eoDditionB  tj  which  an  eataite  or  intereflt  ma/  commence  or  be  enlaiged 
or  defeated.  No  technical  words  are  necessary  to  create  the  condition,  or 
declare  its  nature.  Whether  the  contract  be  upon  condition  precedent 
or  flubsequent  ire  questions  to  be  resolTod  by  the  intention  of  Uie  par> 
ties,  to  be  coUected  from  a  oareful  consideration  of  the  entire  instni- 
ment. 

3.  Sakv.  8(tme,  Teehtneal  wnrb.  Sale  of  dave$.  When  technical  words 
contniTene  the  ^ideht  intention  of  the  parties,  Ihey  muM  yield  to  ondi 
intention,  as  it  appears  from  the  entire  writing.  Thus,  an  instrument 
executed  by  the  Vendor  of  a  slave,  accompanied  by  delirery  of  the  slare, 
in  these  words:  "I  have  this  day  bargained  and  sold  to  (the  vendo^ 
for  the  sum  of  seven  hundred  dollars,  in  the  following  payments,  to  wit : 
1200  to  be  paid  in  hand,  and  t^OO  to  be  paid  25th  Dec,  1853,  for  a 
negro  iroman  nimed  Mary;  Now  the  condition  of  the  above  obligatte 
is  such,  that  on  the  payment  of  the  above  sum  of  $500, 1  am  to  make 
him  a  good  and  sufficient  deed  to  said  negro,**  &c.,  does  not  pass  a  legal 
title  in  pr^aenH^  but  is  an  agreement  to  convey  on  payment  of  the  $500. 
The  payment  is  a  condition  precedent  to  be  performed  by  the  vendee 
before  he  can  demand  a  conveyance  of  the  legal  title. 


FROM    HASDBliAN. 


Tbis  biU  was  filed  in  chancery,  at  Bolivar,  to  en- 
join ihe  sale  of  a  slave  levied  upodi  hj  the  defendaat 
in  eif  or,  a^  ihe  properly  of  J.  0.  Parmer,  upon  the 
hdtB  given  in  ^^e  opinion  of  the  cOnit.  At  the  Mardi 
term,  1S5S,  the  injunction  was  made  perpetual  by  Oha&- 
'  cellor  WilBama^  firom  which  the  defendant  appealed. 

RivBBs,  for  the  compiaisant. 

A.  Wbight,  for  the  defendants. 
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ToTTEN  J.,  ddirered  the  opinion  of  the  court. 

The  plaintiff  teonght  this  biU  to  enjoin    the  sale.  of. 
a  negro  slave,  to  which  he  claims  to  have  title.      Tiift 
injunction  granted  at    the   filing   of  the    bill  was  wadM 
perpetual  at   the  final  hearing,    and  defendants  appealed 
to  this  court. 

The  matmal  facts  are  these :  John  8.  fiTormeeut  ex* 
ecuted  to  J.  C.  Parmer,  a  written  instrument  as  foUows: 

^'Enow  all  men  by  these  presents:  That  I  John  S. 
Norment,  have  this  day  bargained  and  sold  to  J.  t). . 
Parmer,  for  the  sum  of  seven  hundred  dollars^  in  th# 
following  payments,  to  wit:  $^00  to  be  paid  in  hand, 
and  9500  to  be  paid  25t;h  Dec.,  1853,  for  a  negro 
man  named  Mary:  Now,  the  condition  of  the 
obligation  is  such,  that  on  the  payment  of  the  aboi% 
sum  of  $500,  I  am  to  make  him  a  good  and  Bufficieoit 
deed  to  said  negro.  Then  this  obligation  to  be  voM, 
otherwise  to  remain  in  full  ibrce  and  effect.  Sepkenir 
ber  18,  1862.*' 

The  $209  were  paid  down,  and  the  slave  ddivered  to 
said  Parmer.  On  the  2d  May,  1853,  said  Parmer  con- 
veyed the  slave  Mary,  to  the  {daintiff,  by  deed  in  tmal 
to  secure  the  payment  <^  said  $500,  and  other  debts. 

Appersom  ^  Co.  were  judgment  credit<»rs  of  Parmer, 
in  the  sum  of  $200,  and  on  the  29th  of  April,  ISM, 
caused  their  esecution  to  be  levied  on  said  slave,  m 
the  property  of  Parmer.  The  levy  was  before  the  ez- 
eoutioii  of  the  deed  to  the  pbuntifi^  and  has  prievllff , 
if  Panser'a   intopest  ki   the  alave   was    sulqeot  to 
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The  case  tarns  upon  the  constraction  of  the  contract 
between  Norment  and  Parmer  before  recited. 

And  the  question  is,  was  it  a  conveyance  of  the 
fllave  to  Parmer,  which  invested  him  with  an  interest 
in  presently  or  merely  an  agreement  to  convey  on  pay- 
ment of  the  balance  of  the  purchase  money?  We  may 
observe,  that  every  species  of  contract  may  be  subject  to 
conditions,  by  which  an  estate  or  interest  may  commence 
or  be  enlarged  or  be  defeated,  ^o  technical  words  are 
necessary  to  create  the  condition,  or  declare  its  nature. 
"Whether  the  contract  be  upon  condition  precedent  or 
subsequent,  are  questions  to  be  resolved  by  the  intenr 
iion  and  understanding  of  the  parties,  to  be  collected 
by  carefully  considering  the  entire  instrument.  The  dis- 
tinctions on  this  subject,  says  Mr.  Kent,  are  extremely 
subtle  and  artificial,  and  the  construction  of  a  deed  as 
to  its  operation  and  effect,  will,  after  all,  depend  less 
upon  artificial  rules,  than  upon  the  application  of  good 
sense  and  sound  equity  to  the  object  and  spirit  of  the 
contract  in  the  given  case.  4  Kent  Com.  Lee.,  56. 
e  Petersd.  Ab.  Title  Condition,  40,  48.  So,  in  Por- 
ter  vs.  Shepard^  6  Term  R.,  665;  Kenyon,  C.  J., 
•observed,  that  conditions  were  to  be  either  precedent 
or  subsequent,  according  to  the  fair  intention  of  the 
parties  to  be  collected  firom  the  instrument;  and  that 
technical  words^  if  there  were  any,  to  encounter  such 
intention,   should    give   way  to    that  intention. 

In  the  present  case,  it  is  argued  that  the  words 
^^have  "bargained  and  sold^^  used  in  the  instrument, 
^give  character  to  the  contract;  and  evidently  show  that 
A  title  in  presenti  was  intended  to  pass.     Certainly  the 
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words  are  technical  and  appropriate  to  the  idea  of  an 
executed  contract. 

But  when  we  consider  the  entire  instrument  it  is 
perfectly  clear,  that  such  was  not  the  intention  of  the 
parties.  It  stipulates  that  $200  are  to  be  paid  down, 
and  $500  are  to  be  paid  at  a  future  period,  and  when 
paid,  ^^a  good  and  sufficient  deed"  is  to  be  made  for 
the  slave.  The  stipulation  for  a  future  deed  is  a  ma- 
terial circumstance  to  show  that  a  present  title  was 
not  intended  to  pass,  but  that  it  was  an  agreement 
resting  merely  in  contract.  Hallet  vs.  Wylie^  3  Johns. 
R,  45.  Doe  vs.  AsAburnes,  5  T.  K.,  163.  12  Po- 
tersd.  Ab.,  105. 

.We  are  of  the  opinion,  that  the  instrument  did  not 
pass  a  present  legal  title,  but  that  it  is  an  agreement 
to  convey  on  payment  of  the  $500.  The  payment  is 
a  condition  precedent  to  be  performed  by  the  purchaser 
before  ho  can  demand  a  conveyance  of  the  legal  title. 

The  result  is,  that  the  interest  of  Parmer  in  the 
slave,  vested  merely  in  contract,  was  equitable  in  its 
nature,  and  depended  on  his  performance  of  a  condition 
precedent.  And  an  interest  of  this  kind  was  not  sub*, 
ject  to  execution  at  law. 

Affirm  the  decree. 
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Ohancirt.  FraudulerU  conveyance.  Auignment  of  plai  and  cerHfieate. 
TnuUe.  Tho  complainants'  ancestor  recoyered  a  jadgment  against  oae 
of  the  defendants,  before  a  justice  of  the  peace,  and  there  being  no 
personal  property,  the  execution  was  leried  upon  an  entry  made  by  the 
judgment  debtor  :  he,  soon  after  the  judgment,  and  before  the  levy,  had 
fvaudttlendy  assigned  the  plat  aad  certificate  to  his  son,  who  in  like 
manner  assigned  the  same  to  his  two  sisters,  m  whose  name,  before  the 
tery,  a  grant  had  been  obtained.  After  the  levy  and  order  of  sale,  the 
grantees  sold  to  another  defendant  all  parties  baring  notice  of  the  facta. 
The  land  was  thereupon  sold  by  rirtue  of  the  execution  and  order  of 
sale,  and  purchased  by  the  compUinants*  ancestor,  whose  judgment,  in- 
terest and  costs  were  thereby  discharged.  He  thereupon  filed  his  bill 
to  hare  his  title  perfected,  but  dying  before  the  termination  of  the  suit, 
it  was  revised  in  the  names  of  the  present  complainants,  his  heirs.  To 
tills  bill  all  the  parlies  were  made  defendants,  some  of  whom  answered 
and  as  to  others  orders  pro  eonfeneo  were  taken.  Held,  that  the  ances- 
tor by  his  purchase,  acquired  an  equitable  title,  and  haying  died  since 
the  same,  the  purchaser  from  the  grantees  holds  the  legal  title  as  tmstae 
to  the  complainants,  to  whom  the  land  should  be  decreed. 


FBOM    GIBSON. 


This  bill  was  filed  in  chancery,  at  Trenton.  At 
the  January  term,  1854,  there  was  a  decree  by  Chan- 
cellor Jones,  in  favor  of  complainants,  from  which  de- 
fendants appealed. 

M.  &  H.  Bbown,   for  the  complainants. 

S.  Williams,  for  the  defendants. 

A  Wbight,  Special  J.,  delivered  the  opinion  of  the 
oonrt. 

The  bill  in  this  case  alleges,  that  on  the  5th  of  An- 
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gust,  1846,  Banks  M.  Barrow,  the  ancestor  of  the  pre- 
sent complainants,  recovered  two  jndgments  against 
William  Smith,  before  a  justice  of  the  peace  of  Oibson 
tfonnfy:  that  on  the  6th  of  November,  1847,  executions 
were  issued  on  said  judgments,  and  placed  in  the  hands 
of  a  constable  of  said  county,  and  that  not  being  able 
to  find  personal  property  of  the  defendant  in  the  execu- 
tions on  which  to  levy  the  same,  he  made  return  of 
that  fact,  and  levied  said  executions  on  a  tract  of  115 
acres  of  land  lying  in  said  county,  on  the  waters  of  the 
South  fork  of  Obion  river,  in  range  two,  district  four, 
as  the  property  of  said  William  Smith:  that  on  the  6th 
«f  March,  1848,  the  proceedings  in  said  causes  before 
the  justice  of  the  peace  having  been  returned  to  the 
cdrcuit  court  of  said  county,  the  said  court  condemned 
said  land  to  be  sold  to  pay  said  judgments;  and  that 
afterwards,  in  July,  1848,  orders  of  sale  or  writs  of 
venditioni  eiy>on<My  founded  on  said  judgments  of  con- 
demnation were  duly  issued  and  placed  in  the  hands  of 
the  sheriff  of  said  county,  who  sold  said  land,  after 
lawful  notice  on  the  2d  of  October,  1848,  when  the 
same  was  purchased  by  the  said  Banks  M.  Burrow,  and 
his  debts,  interest  and  costs  satisfied  in  the  purchase.  ' 
That  said  Smith,  after  having  entered  the  said  land  in 
his  name,  and  being  thus  its  true  owner,  made  a  irau- 
dulent  assignment  of  the  plat  and  certificate  of  survey 
to  his  son,  to  hinder  and  delay  said  Banks  M.  Burrow 
in  the  collection  of  his  judgments;  and  that  this  son, 
fer  the  like  fraudulent  purpose,  assigned  the  same  to 
Sarah  and  Malinda  Smith,  daughters  of  William  Smith, 
and  that  Sarah  and  Malinda  Smith  had  obtained  a  grant 
for  said  land  in  their  names,  and  on  the  26th  of  July, 
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1848,  after  the  makiiig  of  said  levies  and  orders  of  sale, 
had  sold  his  land  to  the  defendant,  Carroll,  who  had 
notice  of  said  judgments  and  levies,  and  purchased  said 
land  fraudulently.  The  bill  prays  that  the  legal  titlo 
to  said  laud  be  divestad  out  of  said  Carroll,  and  vested 
in  complainants. 

The  bill  is  taken  for  confessed  as  to  William  Smithy 
and  Sarah  and  Malinda  Smith,  and  as  to  Charles  Smith, 
the  son;  and  the  answer  of  Carroll,  the  only  other  de- 
fendant, does  not  controvert  the  judgment,  levies,  or- 
ders of  sale,  and  the  purchase  of  the  land  by  Banks 
M.  Burrow;  but  in  effect,  admits  them.  And  we  are 
satisfied  &om  the  answer  and  the  proof  in  the  cause, 
that  sometime  in  the  year  1846,  the  land  was  entered 
in  the  name  of  William  Smith,  and  that  the  assignment 
afterwards  made  to  his  son  Charles,  and  his  daughters, 
Sarah  and  Malinda,  were  fraudulent  and  void,  as  to  his 
creditors.  It  appears  that  the  grant  to  Sarah  and  Ma- 
linda Smith  issued  a  few  days  before  the  levies  were 
made ;  but  as  the  law  makes  entries  .  subject  to  levy 
and  sale  for  the  payment  of  debts,  this  fact  can  be  of 
no  avail  to  defendants.  The  fraudulent  transfer  being 
void  as  to  Banks  M.  Burrow,  the  creditor,  left  the  land 
still  subject  to  levy  and  sale,  as  the  property  of  Wil- 
liam Smith. 

It  further  appears,  that  defendant,  Carroll,  in  fact 
purchased  the  .land  of  Sarah  and  Malinda  Smith,  in 
July,  1848,  after  said  levies  had  been  made,  and  the 
orders  of  sale  obtained;  and  we  are  satisfied  from  his 
answer  and  the  proof  in  the  cause,  that  he,  at  the 
time  of  his  purchase,  had  actual  notice  of  the  levies  ; 
and  besides,  his  answer  does    not    put    him  in  the  po-^ 
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sition  of  an  innocent  purchaser,  if  such  a  thing  could 
be  in  such  case.  We  are  therefore  of  opinion,  that 
Banks  M.  Barrow,  in  the  purchase  of  this  land,  acqnir* 
ed  an  equitable  title  to  it,  that  defendant,  Carroll, 
holds  the  legal  title  as  trustee  to  complainants.  Banks 
M.  Barrow  having  died  since  the  purchase,  and  that 
it  must  be  decreed  to  complainants.  It  is  insisted,  that 
OarrolFs  purchase,  only  embraces  a  small  part  of  the  tract 
of  land  included  in  the  levies — but  the  answer  makes  no 
such  question,  and  in  effect  admits  that  his  purchase  cov- 
ers the  same  land  that  was  levied  on;  and  we  are  sat- 
isfied from  the  proof  that  it  is  so. 

The  decree  of  the  chancellor  is  affirmed. 


Wm.  a.  Thabp  v8.  James  Habt. 


Lakd  Law.  Tax  talet.  When  they  may  he  attaeked  for  irregvlarity. 
Act  of  1844,  ch,  92,  §  I.  A  plaintiff  in  ejectment,  seeking  to  reooTer 
land  sold  for  taxes,  cannot  attack  the  yalidity  of  said  sale  on  aooount 
of  any  irregularities  in  the  proceedings,  until  he  has  first  shown  that  he 
had  dalj  paid  the  taxes  for  which  said  sale  was  made.  TotUn^  J.,  dU» 
•ented. 


FBOM    DYEB. 


The  plaintiff  brought  his   action  of  ejectment  in    the 
circuit  court  of  Dyer,  for  land    claimed  by  the   defend- 
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ftBl  nnd^  a  tax  sale,  and  sh^ff's  deed  thereon.  Tke 
plaintiff  claims  under  a  grant.  Jndge  Kead  roled,  thai 
the  plaintiff  could  not  impeach  the  tax  sale  for  irrega-^ 
larity,  until  he  had  first  shown  that  he  had  paid  the 
taxes  for  1847,  for  which  the  land  was  sold  in  1848u 
There  was  verdict  and  judgment  for  the  defendant,  from 
which  the  plaintiff  appealed  in  error. 

BuLLoox,  SoDSLOcK  aud  Rains,  for  the  plaintiff. 

Sah.  WiixiAMa  and  M.  B.  Hnx,  for  defendant. 

Oabuthebs,  J.,  delivered  the  opinion  of  the  court 

In  this  action  of  ejectment  no  question  is  raised  but 
upon  the  correctness  of  the  charge  of  his  Honor,  in  re- 
lation to  the  validity  of  a  tax  sale  deed,  relied  upon  by 
the  defendant,  to  divest  the  title  of  the  plaintiff,  who 
is  the  grantee. 

The  law  was  charged  to  be,  that  ^Hhe  plaintiff  would 
not  be  permitted  to  show  any  irregularity  in  the  sale 
or  proceedings,  unless  he  showed  he  had  first  paid  tiie 
taxes  for  the  year  1847,  for  which  this  sale  was  made 
in  1848." 

The  case  turned  upon  this  question,  and  went  for 
the  defendant.  Is  this  legal  proposition  sound  f  This 
is  the  only  question  to  be  decided. 

The  act  of  18th  January,  1844,  ch.  92,  §  1,  Nich. 
Sup.,  259,  provides,  that  ^'all  judgments  or  orders  of 
sale  sJiall  he  conclusive^  unless  the  person  wishing  to 
show  the  irregularity  of  the  same^  can  prove  that  the 
teuoes  were  duly  paid  before  sicch  jttdgment  or  order  of 
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9ale  v)(M  rendersd.^^  In  the  previous  part  of  the  see* 
tioD,  it  is  enaeted,  that  ''it  shaU  be  sufficient  to  make 
such  sale  ralid  and  communicate  good  title  to  the  pur- 
chaser,  that  the  land  so  sold  lies  in  the  county  in 
which  it  has  been  reported  Ibr  non-payment  of  the  taxea 
thereon;  that  it  has  been  duly  reported;  that  an  order 
of  sale  has  been  awarded,  and  that  the  sale  of  the  land 
was  duly  advertised ;  to  establish  which  facts  the  sher- 
iff's deeds,  reciting  their  existence,  shall  be  prima  faoie 
sufficient'' 

In  the  4th  section  of  the  same  act,  all  laws  upon 
the  subject  of  tax  sales,  shall  receive  a  liberal  constnu^- 
tion,  so  as  *to  carry  out  the  true  object  and  intention 
of  the  legislature. 

It  is  insisted  that  the  rigidity  of  this  act  against  the 
kmd  holder,  and  in  favor  of  the  purchaser  at  a  tax 
sale,  is  relaxed  by  the  3d  section  of  ch.  188,  passed 
at  the  same  session,  and  on  the  29th  of  the  same 
month,  which  provides,  as  it  is  contended,  that  a  taiB 
sale  shaU  not  be  good,  unless  the  ''report  and  adver- 
tisement of  the  sheriff  gives  the  range,  section,  sur- 
veyors district,  number  of  tl^e  grant  or  entry,  and  the 
owner's  name  correctly."  Whether  this  section  has  not 
been  repealed  by  the  act  of  1846,  is  a  matter  of  some 
uncertainty,  but  without  examining  that  question  it  is 
sufficient  for  this  case  to  say,  that  if  it  be  in  force,  it 
can  have  no  effect  to  change  the  construction  of  the 
other  act.  Taking  it  to  be  in  force,  it  must  be  con- 
strued with  the  other,  and  both  allowed  to  stand,  if 
they  are  not  inconsistent  with  each   other. 

If,  then,  the  latter  act  requires  the  range,  section, 
Ac,  to  be  correctly  given  by  the  sheriff  in  his    report 
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and  advertisement,  and  he  fails  to  do  so,  upon  what 
terms  and  conditions,  if  any,  is  the  advantage  to  be  ta- 
ken of  it?  It  must  be  shown  as  a  condition  precedent, 
that  "the  taxes  were  paid  before  the  judgment  or  order 
of  sale  were  rendered"  otherwise  the  judgment  and  or- 
der of  sale  were  "conclusive."  If  this  be  not  so,  this 
strong  expression  of  the  legislative  will,  would  be  en- 
tirely nugatory.  What  operation  can  be  given  to  it  if 
the  sale  can  be  attacked  successfully,  upon  every  ground 
of  objection  which  previously  existed,  or  which  might 
Btill  be  relied  upon  if  this  condition  is  performed?  Cer- 
tainly none:    it  would  be  a  dead  letter. 

We  have  no  authority  to  thus  disregard  a  positive 
enactment  of  the  legislature,  because  it  may  not  me^ 
our  approbation,  as  tending  to  injury  and  injustice.  It 
certainly  has  the  power  to  prescribe  what  shall  and  what 
shall  not  be  necessary  to  make  void,  voidable  or  valid 
future  contracts  or  titles,  and  the  conditions  on  which 
they  may  or  may  not  be  impeached.  No  more  is  at- 
tempted in  this   case. 

But  upon  the  merits  of  the  requirement  much  might 
be  said  in  favor  of  its  policy,  if  that  could  constitute  a 
legitimate  ground  of  decision,  or  aid  in  the  construction 
of  a  statute  plain  and  unambiguous  in  its  terms. 

Tax  sale  titles  had  become  so  proverbially  worthless 
on  account  of  the  strictness  required  in  the  proceed- 
ings, that  the  collection  of  the  public  revenue  was  se- 
riously obstructed,  for  want  of  bidders,  and  the  owners 
of  land  became  entirely  indifferent  about  the  payment 
of  their  taxes.  Thus,  vast  quantities  of  land  remained 
untaxed  from  year  to  year,  and  the  owners,  with  im- 
punity, avoided  their  just  share  of  the  public  burthens. 
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This  evil  was  more  particularly  felt  in  West  Tennessee, 
where  so  ipuch  of  the  land  was  owned  by  non-residents, 
who  had  no  personal  property  there  subject  to  seizure. 
This  strong  statute  was  evidently  intended  by  its  framers 
to  preclude  the  landholder,  who  is  in  default,  from  taking 
advantage  of  these  irregularities  and  defects  in  the  pro- 
ceedings, which  had  previously  been  regarded  by  the 
courts  as  sufficient  to  avoid  the  title  of  the  purchasen. 
This  would  give  confidence  to  bidders  and  ensure  the 
collection  of  the  State  and  county  taxes,  and  thereby 
remedy  the  existing  evil.  The  right  of  redemption  is 
still  reserved  to  the  owner,  and  ^4nfants,  lunatics,  in- 
sane persons  or  idiots  saved  from  the  operation  of  the 
act.  The  rigor  of  the  act,,  then,  only  affects  an  aduU 
and  sane  person,  who  has  failed  to  pay  his  taxes,  or 
redeem  his  land  in  the  time  allowed  by  law.  To  him 
alone  is  the  operation  of  the  act  confined.  He  shall 
not,  to  the  injury  of  one  who  has  bought  the  land  at 
a  public  judicial  sale,  and  thus  paid  his  taxes  for  him, 
and  which  he  has  not  refunded  by  redemption,  invali- 
date the  sale  and  title  by  technical  objections.  He  does 
not  stand  in  a  condition  to  be  favored,  as  he  has  not 
complied  with  his  obligations  to  the  government,  whose 
protection  he  has  enjoyed.  Against  him  the  judgment 
and  order  of  sale  are  made  conclusive.  Such  were 
doubtless  the  considerations  upon  which  the  legislature 
acted,  eokd  seemed  to  them  to  justify  the  stringent  pro- 
visions complained  of.  Yet  if  there  is  any  wrong  done 
to  him  by  reporting  him  in  default,  when  he  was  not 
so  in  fact,  having  actually  paid  his  public  dues,  his 
hands  are  untied  and  the  proceedings  thrown  open  to 
ttttack. 
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There  is  no  room  for  construction,  or  necessity  for 
reasoning  in  this  case.  Hie  charge  of  the  drcait 
judge  must  be  sustained,  or  the  plain  language  of  the 
law  disregarded,  lite  judgment  and  order  of  sale  are 
made  conclusive  against  the  plaintiff  until  he  can  show 
that  his  taxes  had  in  fact  been  paid,  and  then,  and 
not  before,  can  he  bo  heard  to  make  objections  to  the 
regularity  of  the  proceedings  under  which  the  defendant 
became  purchaser  of  his  land.  K  this  law  is  too  rigor- 
ous, and  results  in  hardship  and  injustice,  there  is  a 
power  in  the  State  which  can  afford  a  remedy, —  we 
cannot. 

There  is  then  no  error  in  the  jtidgment.  Let  it  be 
affirmed. 

TotTEN,  J.,  dissented.  I  agree  that  the  opinion  is 
in  accordance  with  a  literal  construction  of  the  statute, 
1844,  ch.  92,  §  1.  It  declares  in  effect,  that  the  tax 
sale  shall  be  conclusive,  notwithstanding  any  errors  there> 
in,  unless  the  owner  can  prove  that  the  taxes  were 
duly  paid  before  the  judgment  ordering  the  sale  was 
rendered.  Now,  it  is  a  well  settled  rule,  that  if  a  tax 
sale  be  irregular,  as  not  conforming  to  the  law  on  the 
Bubject,  the  sale  is  not  merely  voidable,  but  abeoluUlf 
void.  The  owner's  title  is  not  divested,  and  iiie  tax 
sale  purchaser  acquires  no  title  to,  or  interest  in  die 
land  under  the  illegal  sale.  But  suppose  him  to  take 
possession  under  a  void  sale,  and  of  course  without 
fight  or  title  to  the  land ;  the  que^on  then  ia  this : 
is  the  owner,  whose  title  continues  and  is  good  ami 
Valid,  deprived  of  his  remedy,  unless  he  ean  show  thrit 
the  taxes  were  paid?     Perhaps  the    failure  to  poj 
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l^"  mere  accident,  or  by  the  BegUg^HSe  or  bad  faith  €f 
an  agent,  or  it  may  be,  by  neglect  of  the  owner. 

It  is  not  material  to  the  qneBtion.  The  opinion 
holdB  that  he  is:  that  is,  that  he  is  barred  of  any  reme- 
dy. It  seems  to  me,  that  the  principle  of  the  decision 
is  in  conflict  with  the  bill  of  rights,  which  declares : 

^^That  all  courts  shall  be  open;  and  every  man  for 
an  injury  done  him  in  his  lands,  goods,  person  or  re- 
putation, shall  have  remedy  by  due  course  of  law,  and 
right  and  justice  administered  without  sale,  denial  or 
delay."      Const.,  art.  1,  §  17. 

Now,  here,  the  owner^s  right  cantinueB  and  subsists 
in  him  as  it  was  before  the  sale,  which  is  void;  and 
liie  pretended  purchaser  having  no  riffhty  i9  in  posses- 
sion as  a  trespasser. 

For  this  trespass  and  wrongfhl  possession,  the  owner 
is  entitled  to  "remedy  by  due  course  of  law,"  with- 
out restriction;  for,  if  it  may  be  restricted  in  part^  it 
may  be  restricted  in  toto^  or  utterly  denied.  If  his 
right  continue,  he  is  entitled  to  remedy  for  its  depriva- 
tion, and  it  is  not  competent  to  the  legislative  power 
to  take  it  away,  by  closing  the  courts  against  him. 
To  deny  the  remedy  is  in  effect  to  declare  a  forfeiture 
hi  the  lafnd,  <m  the  ground  that  Che  taxes  were  not  paid, 
tod  the  purchaser  is  permitted  to  take  and  keep  l!h^ 
^nd  for  himself,  not  in  virtue  of  die  tax  sale,  f<Ar 
Hhat  is  merely  void,  but  on  the  ground  that  the  own^ 
lias  forfeited  his  right.  He  forftits  his  land  because  b^ 
omitted  to  pay  his  taxes,  or  is  unable  to  prove  the 
payment,  and  not  by  reason  of  the  illegal  proceeding 
*iilstitnte&  against  it  to  enforce  the  payment.     iMy  opi^ 
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ion  is,   that  legislation,  which  rests  on  snch  a  principle, 
is  not  in  accordance  with  constitutional  rights. 


J,  D.  Battlk  v8.  J,  W,  Bawleb. 


1.  Land  Law.  Sfitry  in  the  name  of  deeeoied  permn.  Act  cf  177% 
eh.  4,  §  4.  The  fact  that  ao  entry  was  made  id  the  name  of  a  per* 
8on  deceaaed  at  the  time,  does  not  of  itself  inyalidate  the  entrj.  Fidk. 
1  SeottU  Bev.,  289,  and  1  Tenn.  R,,  198. 

S.  Same.  Entry  taker.  Mandamus,  An  entry  taker  cannot  be  eoah 
pelted  by  writ  of  mandamus  to  receiye  an  entry  for  land  already  ei^ 
tered,  although  the  Talidity  of  the  prior  entry  might  bo  doubted.  Tb« 
remedy  is  by  a  different  proceeding,  in  another  forvm. 


FROM    HAYWOOD. 


This  waft  a  petition  preferred  by  Battle,  in  the  dr- 
cnit  court  of  Haywood,  asking  a  writ  of  mandamus^  to 
compel  Rawles,'  entry  taker  of  said  connty,  to  recdve 
an  entry  for  414  acres  of  land,  which  had  already  been 
granted  to  another,  npon  an  entry  alleged  to  be  void 
upon  the  ground,  that  it  was  made  in  the  name  of  ibe 
petitioner's  father,  who  was  at  the  time  thereof  deceased. 
At  the  Febmary  term,  1855,  the  petition  was  heard  bj 
Judge  Bead,  and  refused.      The  petitioner  appealed. 
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BnUiOOK  and  SotiBLOOK,  for  the  petitioner. 

L.  M.  Oahpbbll  for  &e  entiy-taker. 

McEcnirEY,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  petitioB  for  a  mandamui^  filed  in  the 
circuit  court  of  Haywood,  to  compel  the  defendant,  the 
^itry-taker  for  that  county,  to  receive  an  entry  for  414 
^icres  of  land,  tendered  to  him  by  the  petitioner,  on  the 
11th  December,  1864.  The  application  was  refosed, 
and  the  petitioner  appealed  to  tiiis  conrt. 

The  petitioner  alleges  in  his  petition,  that  he  is  the 
fion  and  heir  at  law  of  Davis  Battie,  who  died  in  Sep- 
tember, 1824;  that  after  the  death  of  Davis  Battle, 
namely,  on  the  6th  of  December,  1826,  a  daplicate 
military  land  warrant  No.  1084,  was  issned  by  the  pro- 
per authority,  in  the  name  of  said  Davis  Battle,  for 
414  acres  of  land ;  that  after  the  issuance  of  said  war- 
rant, one  Samuel  Dickens  wrongftdly  obtained  possession 
of,  and  entered  the  same,  on  the  8d  of  January,  1827, 
in  the  name  of  said  Davis  Battle,  and  said  entry  was 
surveyed  on  the  2d  of  December,  1888,  and  that  on 
the  29th  of  December,  1888,  said  Dickeni^  fraudulently 
and  without  authority,  assigned  and  transferred  the  }dat 
«nd  certificate  of  survey  to  one  Alexander,  to  whom  a 
grant  issued  for  the  same  on  the  80th  of  June,  1841. 
The  petition  alleges  notice  to  the  parties  in  possession, 
tender  of  the  fees,  and  a  compliance  with  all  the  re- 
quirements of  the  law,  on  the  part  of  the  petitioner. 

The  petition  assumes  that  the  entry  was  utterly  void, 

Idecause  of  the    death  of  the  person  in    whose  name  it 
88 
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was  made,  prior  to    the    makiDg    thereof;    tihat  for  the  i 


same  reason  the  grant  was  void;  and  conBeqnently,  that 
the  land  deecribed  in  said  ^atiy  remains  yacant  and  un- 
appropriated, and  that  the  petitioner  is  entitled  to  enter 
and  appropriate  tit&   same. 

The  validity  of  the  entry  and  grant  referred  to  in 
the  petition,  cannot,  at  this  day,  be  regarded  as  an 
open  qnestdon  in  the  courts  of  &is  State.  The  question 
arose  and  was  decided  at  a  yeiy  early  period  in  onr 
judicial  history,  and  by  veiy  eminent  and  enlightened 
judges. 

The  act  of  1779,  ch.  4,  H-  1  Scott's  Bey.^  239, 
provides  ^^that  in  case  of  the  death  of  any  person,  who 
heretofore  has  made  an  entry  of  land,  or  who  hereafter 
shall  make  an  entry,  pending  tibe  same,  or  before  the 
making  out  the  grant,  his  or  their  heirs  or  assigns 
shall  have  a  fee  simile  estate  in  the  premises,  although 
the  grant  shall  be  made  in  the  name  of  the  decedent'^ 
In  the  case  of  Billingsly^^  lessee  vs.  EAea^  1  Tenn.  R., 
198,  decided  at  the  May  term,  1806,  of  the  old  supe- 
rior court,  for  the  district  of  Mero,  the  precise  question 
arose,  which  is  presented  by  the  reeord  before  us: 
There,  Moore,  in  whose  name  the  entry  had  been  made, 
and  grant  issued,  died  long  before  the  making  of  the 
entry:  and  the  reading  of  the  grant  was  ob^cted  to,  as 
being  a  nullity,  no  such  person  being  in  existence  when 
the  entry  was  made,  or  grant  issued.  But  it  was  held, 
by  White  and  Overton^  judges,  upon  the  construction 
of  the  act  above  cited,  that  though  the  case  did  not 
come  within  the  letter,  it  evidently  did  within  ik%  equi- 
ty of  the  act.  The  authority  of  Mb  decision  has  never 
been  impugned  or  questioned  in  any  subsequent  case,  bo 


AFBIL  TERM,  1855.  S19 

3.  D.  Birtde  m.  S.  W.  Bawles. 

■   ■  '        ■  '  ■  ■  -  ■»,«,■■  .  .Ill 

far  as  we  are  aware.  On  the*  contrary,  it  hae  been 
constantly  acquiesced  in,  and  acted  upon,  as  an  estab- 
lished principle  of  our  System  of  land  law;  and  upon 
it,  many  of  the  land  titles  of  the  Country  depend.  And 
upon  its  authority,  we  rest  our  judgment  in  the  case 
under  consideration,  without  attempting  to  fortify  the 
correctness  of  the  conclusion  by  imy  reasoning  of  our 
own,  or  other  authority.  The  judgment*  in  that  case, 
whethOT  right  or  wrong  in  the  first  instance— having 
been  acted  upon  as  a  rule  of  decision  and  of  property 
for  half  a  century,  cannot  now  be  changed  by  an3rtiiing 
short  of  legislative  authority. 

In  this  view,  it  is  (dear,  that  the  mandamus  was 
properly  revised,  as  the  entry-taker  had  no  authority  to 
vacate  a  valid  prior  entry.  If  the  validity  of  the  en- 
try had  ever  been  doubtful,  4he  entry-taker  could  not 
have  been  compelled  by  Trumdamue  to  recdve  another 
entry  for  the  same  land. 

Upon  the  facts  stated  in  the  petition,  the  remedy 
was  by  a  differ^it  proceeding  in  another  forum. 

Judgment  affirmed. 
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Pbteb  Pbaeson  v8.  Wm.  Johnson,  AdrrCr^  et  al. 


Judicial  Sale.  0/  sUweM  for  dUtrihUion,  Power  of  the  eeurt  over^  be-- 
fore  eonflrfMOiofi.  A  Bide  of  daTes  by  order  of  court,  is  not  final  un^ 
til  it  is  confirmed  by  the  court,  and  it  may  be  set  aside  upon  the  ap- 
plication of  either  party  if  manifestly  inequitable.  Thus,  upon  petition 
of  an  administrator  and  the  distributees  of  an  estate,  a  sale  of  sUree 
was  ordered  by  the  circuit  court  for  distribution,  and  accordingly  made. 
One  of  the  sLares  having  a  latent  malady,  which  greatly  impaired  his 
Talue,  and  which  was  unknown  to  either  party,  was  sold  to  a  person 
for  a  sound  priqe,  who  upon  discoYcring  the  unsoundness,  and  before 
confirmation,  filed  his  petition,  seeking  to  set  aside  the  sale  and  disannul 
the  contract,  which  was  done  accordingly,  and  is  approved. 


FROM    OABBOLL. 


The  defendants,  Wm.  Johnson,  adm'r,  and  others, 
distributees,  obtained  an  order  of  the  circuit  court  of 
OarroU  county,  for  the  sale  of  certain  slayes  for  distri- 
bution. The  sale  was  made  by  the  clerk,  in  pursuance 
of  the  order,  at  public  auction,  and  Peter  Pearson  be- 
came the  purchaser  of  one  of  the  slaves,  named  George, 
for  the  sum  of  $1005.  No  representations  as  to  the  quali- 
ty of  the  slave,  seem  to  have  been  made  by  any  of  the 
parties,  but  the  purchaser  bought  him  upon  his  own 
Judgment.  Soon  after  the  sale,  Pearson  discovered  that 
the  slave  was  affected  with  a  malady,  which,  according 
to  the  proof,  reduced  his  value  one-half,  and  with  which 
lie  had  been  afflicted  some  time  before  the  sale:  he 
thereupon  filed  a  petition  in  said  court,  before  the  con- 
firmation of  the  sale,  averring  the  £Etcts,  and  charging 
4ihat  the  same  were  known  to  the  other    parties  at   the 
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time,  with  a  prayer  that  said  Bale  be  set  aside  and 
disanimlled.  The  defendants  answered  the  petition,  de- 
nying all  frand,  or  knowledge  of  the  slave's  nnsonndness, 
insisting  that  the  rule  of  caveat  emptor  wonld  apply,  and 
asking  for  a  confirmation  and  specific  execution  of  the 
contract.  At  the  April  term,  1864,  Judge  Fitzgerald, 
upon  hearing  the  evidence,  gave  jndgment  in  &vor  of 
the  petitioner,  setting  aside  the  sale.  The  respondents 
appealed. 

L.  M.  Jokes,  for  the  petitioner. 

I.   B.  E[AWKms,  for  the  respondents. 

ToTTBN,  J.,  delivered  the  opinion  of  the  court. 

In  February,  1853,  the  clerk  of  the  circuit  court  of 
OaiToIl,  in  pursuance  of  a  decretal  order  of  that  court, 
sold  at  public  auction  to  Peter  Pearson,  a  slave  George, 
at  $1006,  and  reported  the  sale  to  the  next  term, 
April   1858. 

The  plaintiff  petitioned  the  court  before  the  report 
was  confirmed^  to  set  aside  the  sale  and  to  be  relieved 
therefirom,  on  the  ground,  that  at  tTie  time  cf  the  saLe^ 
the  slave  was  ^'diseaeed  and  unsound ;^^  a  &et  at  that 
time  unknown  to  the  plaintiff,  but  known,  as  he  be- 
lieves, to  the  owners  of  the  slave. 

The  defendants  answer  and  deny  the  equity  of  the 
petition ;  deny  that  the  slave  was  unsound ;  deny  any 
information  of  unsoundness;  and  deny  any  fraudulent 
practice  in  the  premises. 

Thereon  proof   was  taken,  and   at  the    hearing^   the 
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8alo    was    set    aside,    and    defendants  appealed   to   this 
court. 

It  appears^  that  the  slave  belonged  to  the  estate  of 
Thomas  Williams,  who  died  intestate,  June  1852.  The 
sale  of  George  and  other  slaves,  was  for  diatribatian 
among  the  children  of  the  intestate. 

We  are  satisfied  that  the  evidence  fhlly  snstains  the 
averment  of  the  petition,  that  the  slave  was  diseased 
and  unsound  at  the  time  of  the  sale.  He  had  a  pro- 
tracted sickness,  which  commenced  in  September  1851, 
and  continued  until  late  in  Uie  ensuing  spring.  He  was 
not  all  the  time  confined,  but  his  malady  continued  and 
he  was  feeble  and  languid.  Dr.  McGall  considered  it 
a  case  of  liver  disease  and  indigestion,  which  caused  a 
general  disorder  of  the  system.  His  health  then  reviv- 
ed, and  with  occasional  exceptions,  he  was  able  to  per- 
form ordinary  labor  on  the  farm  in  1852.  At  the  time 
of  the  sale,  he  was  so  far  restored  as  to  present  the 
appearance  of  health  to  an  ordinary  observer.  Bat 
soon  after,  relapsed  into  the  same  malady  as  before. 
He  had  never  been  entirely  cured.  Such,  we  think,  is 
the  true  result  of  the  evidence,  which  is  very  volumin- 
ous. We  are  satisfied,  also,  that  the  owners  of  the 
slave  stand  aequitted  of  any  fraudulent  practice  in  rela- 
tion to  the  sale.  They  no  doubt  considered  his  health 
restored,  and  made  no  suggestions  in  regard  to  it.  But 
it  is  the  opinion  of  the  physiciaiffi  and  others,  that  in 
the  actual  .condition  of  the  slave,  he  was  not  worth 
half  the  price  agreed  to  be  given  for  him. 

For  the  defendants,  it  is  argued,  that  the  rule  of 
caveat  emptor  applies,  and  that  the  petitioner  purchased 
at  his  peril. 
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Oertainly,  the  general  rule  is,  that  if  there  be  no 
warranty  or  fraad  on  the  part  of  the  seller,  the  bnyer, 
who  relies  upon  himself^  mnst  abide  by  all  loss  arising 
from  latent  defects;  equally  unknown  to  both  parties. 
LeioMS  vs.   Wood^  2  Oaine's  K,  55..    2  Kent  Com.  478. 

And  so  it  is  also  true,  that  a  sound  price  does  not 
per  se  imply  a  warranty.      Story  on  Sales,  §  370. 

These  principles  apply  to  sales  made  by  the  mere 
act  and  agreement  of  the  parties.  But  where  a  sale 
is  made  under  the  decree  of  a  court  of  chancery,  it  is 
not  final  and  complete  until  approved  and  confirmed  by 
the  court.  This  is  a  settled  rule.  Childress  vs.  Huri^ 
2  Swan,  488.  Morton^  Smith  <&  Co,^  vs.  Sloan^  11 
Humph.  K,  278.    Henderson  vs.  Lowry^  5  Yer.  B.,  244. 

The  bid  is  merely  an  offer,  which  the  court,  in  its 
legal  discretion,,  may  accept  or  reftise;  and  therefore, 
the  bidder  is  not  liable  for  any  loss  or  injury  that  may 
happen  to  the  estate  before  the  report  is  confirmed. 
Until  then,  he  is  not  owner  or  purchaser.  1  Sug.  on 
Vend.,   60. 

Now,  before  the  sale  is  confirmed,  while  it  is  m 
/Sm,  a  latent  defect  is  discovered  in  the  quality  of  the 
slave,  which  greatly  lessens  its  value.  And  if  it  were 
a  sale  by  the  parties,  and  the  contract  eosecuted^  the 
purchaser  would  be  without  remedy,  under  the  rule 
€(weat    emptor. 

But  the  contract  is  not  executed^  and  the  sale  re- 
mains subject  to  the  control  of  the  court  under  whose 
order  it  was  made. 

No  fault  can  be  imputed  to  the  purchaser,  and  it 
must  be  true  that  it  would  he  unjicst  and  inequitable 
to  enforce  the  sale  against  him,  by  the  exercise  of  the 
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powers  of  the  court  over  the  trazisacticni.  It  may  in- 
deed be  assumed,  that  the  court  has  no^  power  to  de- 
cree, that  which  is  unjust  and  inequitable. 

The  case  may  be  assimilated  to  a  bill  for  the  spe- 
cific execution  of  a  contract,  and  the  role  is  to  deny 
the  relief  "except  in  cases  where  it  would  be  strictly 
equitable  to  make  such  a  decree.''  It  i»  no  answer  in 
such  case  to  say,  that  the  contract  is  legal,  and  that 
an  action  at  law  can  be  maintained  upon  it.  The  par- 
ly will  be  remitted  to  his  legal  remedy,  if  any  he 
have,  upon  the  inequitable  transaction.  2  Story  Eq. 
Juris.  §  750.    2  Kent  Com.  490. 

Much  more  will '  the  court  refuse  to  sanction  and 
enforce  an  inequitable  contract,  made  under  its  own  de- 
cree, and  subject  to  its  discretion. 

We  may  observe,  that  a  chancery  sale  executed  and 
confirmed  by  the  final  action  of  the  court,  stands  on 
the  same  ground,  and  is  governed  by  the  same  princi- 
ples as  an  executed  contract  made  by  parties,  without 
the  intervention  of  the  court.  But  in  the  present  case^ 
the  contract  was  not  complete,  and  could  have  no  va- 
lidity without  the  sanction  of  the  court.  This  sanction^ 
we  think,  was  properly  refused. 

Affirm  the  decree. 
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Thomas  Hays  and  Wife  vs.  Wm.  E.  Oolledbb  et  al. 


Will.  Comtruetion,  VetUd  remainder,  Wliere  a  teetator  by  his  will 
gare  to  his  wife  a  life  estate  in  his  land  and  slaTes;  at  her  death  to 
be  divided  equally  between  his  four  children,  (naming  them,)  directing 
that  if  either  of  said  children  should  die  withovt  heir^  the  property  be- 
longing to  such  decedent  should  be  equally  dirided  among  the  surriyors: 
Each  of  said  children  took  a  Tested  interest  in  remainder  under  said 
will — a  present  right,  to  come  into  possession  at  the  termination  of  the 
life  estate.  So,  where  one  died  pending  the  life  estate,  learing  a  widow 
and  children,  the  legacy  which  was  thus  rested  in  him,  was  no  longer 
contingent,  but  certain  and  abeolifte,  and  subject  to  dlAribution  among 
those  entitled  by  succession  to  his  personal  estate ;  t.  e.  his  widow  and 
children. 


EBOM    HBNBIEBSON. 


This  bill  was  filed  in  the  chancery  court,  at  Lex- 
ington, npon  the  facts  and  for  the  purposes  given  in 
the  opinion  of  this  conrt.  At  December  term,  1854, 
of  said  conrt.  Chancellor  Pavatt  decreed  in  favor  of  re- 
spondents, from  which  complainants  appealed. 

L.  M.  Jomss,  for  the  complainants. 

Shbbwbbebbt  and  McKnszAos,  for  the  defendants. 

ToTiEN,  J.,  delivered  the  opinion  of  the  conrt. 

This  bill  was  brought  to  recover  a  distributive  share 
in  the  personal  estate  of  Thompson    Edwards,  deceased. 

Rial  Edwards  by  his  will,  which  was  proved  in 
1819,  gave  to  his  wife,  Luoinda,  an  estate  for  life  in 
his  land    and  negroes,  and  at  her  death,  the  same  ^^to 
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be  equally  divided  between  my  four  children,  namely, 
Thompson  Edwards,  &c.j  and  if  either  of  the  said  chil- 
dren ehonld  die  without  heir^  the  property  belonging  to 
said  deceased  child  shall  be  equally  divided  among  the 
surviving  ones." 

Thompson  Edwards  survived  the  testator  and  married 
the  plaintiff  Charlotte,  by  whom  he  had  six  children, 
the  defendants  to  this  suit,  and  died  intestate  in  1844. 
After  that  event,  Lucinda,  the  tenant  for  life,  died;  and 
in  1849,  the  said  Charlotte  was  married  to  Thomas 
Hays,  the  plaintiff. 

The  question  is:  What  interest  in  the  legacy  did 
the  children  of  Bial  Edwards  take  under  his  will? 

We  are  of  opinion  that  it  was  a  vested  interest  in 
remainder.  It  was  the  intention  of  the  testator  to  vest 
a  present  right,  to  come  into  possession  at  the  termina- 
tion of  the  life  estate. 

The  two  estates,  the  one  for  life  and  the  one  in  re- 
mainder, were  created  by  the  same  limitation  and  vested 
at  the  same  time.  And  although,  in  the  present  case, 
the  remainderman  died  before  the  tenant  for  life,  yet  as 
the  legacy  was  vested,  it  will  go  to  those  entitled  by 
succession  to  his  personal  estate.    1  Boper  on  Leg.,  394. 

It  is  objected,  that  the  interest  in  the  legacy  was 
contingent,  the  limitation  over  to  the  survivor  in  case 
of  the  death  of  any  of  the  children  ^'vnthout  Adtr,'^ 
being  valid  as  an  executory  devise. 

K  it  be  conceded,  that  a  vaUd  executory  devise  was 
created,  yet  the  {devious  estate,  though  contingent,  was 
nevertheless  vested. 

"A  devise  over  upon  a  contingency  has  not  the  ef- 
fect of  preventing  the  shares  of  legatees  from  vesting  in 
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the  mefta  time,  provided  the  words  <^  bequest  be,  in 
other  respects,  sufficient  to  pass  a  present  interest. 
1  Boper  on  Leg.  403.  8  Meriv.,  340.  Ambler,  448. 
1  Mad.,  467^  472.    4  Kent,  §  58  and  §  59. 

The  estate  in  remainder  being  vested,  it  was  an  ab- 
solute estate,  unless  the  eontingency  happened  on  which 
the  executory  limitatkm  over,  depended.  That  is,  the 
estate  of  the  children  was  absolute,  unless  any  of  them 
should  die  mthoui  keir.  That  event  was  to  have  the 
effect  to  divest  his  estate,  and  vest  it  in  the  survivors. 
But  the  contingent  event  which  might  terminate  the  es- 
tate of  Thompson  Edwards  did  not  happen,  as  he  left 
several  children  at  his  death.  His  estate  therefore,  was 
not  divested,  and  the  limitation  over  by  way  of  execu- 
tory devise,  did  not  take  effect.  In  this  view  it  is  not 
material  to  enquire,  whether  in  other  respects,  the  exe- 
cutory limitation  be  valid  or  not:  as  the  contingency  on 
which  it  rests  did  not  occur. 

At  the  death  of  Thompson  Edwards,  leaving  children, 
the  legacy  which  was  vested  in  him  was  no  longer 
contingent,  but  certain  and  absolute. 

It  was,  therefore,  subject  to  distribution  among  those 
entitled  by  succession,  to  his  personal  estate;  that  is,  his 
widow  and  children. 

It  is  insisted,  however,  that  the  children  are  entitled 
by  implication  to  the  exclusion  of  their  mother.  A 
gift  not  expressed,  but  implied,  can  only  be,  where  a 
necessary  and  unavoidable  implication  arises  on  the  face 
of  the  will,  that  the  testator  so  Intended,  but  which  is 
imperfectly  expressed.  In  such  case,  the  defect  will  be 
aided  by  construction.     2  Roper  on  Leg.,  809. 

But  here,  the  gift  is  plain  and  explicit  of  the  entire 
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interest  in  the  legacy  to  Thompson  Edwards,  subject  to 
be  divested  on  the  happening  of  a  stated  contingency. 
In  no  event  is  there  any  gift  to  his  children;  they  take 
only  as  distributees. 

The  administrator  of  Thompson  Edwards,  is  not  a 
party  to  this  snit.  The  persons  entitled  in  snocession, 
can  only  recover  their  rights  through  him. 

The  decree  of  the  chancellor  as  to  the  question  of 
right  is  reversed;  and  the  case  is  remanded  witii  leave 
to  make  the  administrator  a  party. 

Decree  reversed. 


W.  WmTB,  Guardian^  vs.  T.  K.  Abohbill,  -EbV. 

ADMiNicrrJUTOiui  and  Exicvtors.  PertomU  liability  up<m>  foreign  judf- 
ment.  Pleading,  An  executor  sued  in  this  State  upon  a  judgment 
from  another  State,  cannot  have  the  benett  of  a  plea  of  AiUj  adminis- 
tered here,  if  no  such  plea  was  made  in  the  original  soit  Thus,  to  a 
teire  /acia»  against  an  executor  of  bail  in  North  Carolina,  he  plead  nni 
Hel  r06or(f— payment — and  surrender  of  principal,  all  of  which  were  found 
against  him,  and  judgment  thereupon  rendered  against  him  as  ezecator. 
Upon  a  transcript  of  this  judgment  he  was  sued  in  this  State,  and  tsi^ 
diet  rendered  against  him,  upon  which  the  court  refused,  upon  motion, 
to  render  judgment  to  be  levied  da  honi*  ^propr%i$,  but  rendered  the  aaiae 
leyiable  de  Ixmii  teHatori*.  Hbu),  that  the  executor  in  such  case,  not 
having  ayailed  hhnself  of  the  proper  plea  in  the  ori^nal  suit,  could  not 
now  do  so,  and  that  he  was  liable  in  his  own  goods  for  the  debt. 


FROM   HATWOOD. 


This  addon   of  debt,   upon  a   transcript    of    a  judg- 
ment from  North  Carolina,  was  submitted   to  a  jury   of 
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Haywood  connly,  at  the  Febrnary  term  of  the  dicnit 
court  of  said,  county,  before  Judge  Bead,  and  resulted 
in  a  verdict  for  the  plaintiff,  whose  counsel  moved  for 
judgment  to  be  entered  leviable  de  bonis  propriis^  whioh 
the  court  overruled,  and  ordered  the  same  to  be  entered, 
to  be  levied  de  bonis  testatoris.  Whereupon  the  plain- 
tiff appealed  in  error. 

L.  M.  Campbell,  for  the  plaintiff  in  error: 

The  error  assigned  is,  that  the  dreuit  court  of  Hay- 
wood county,  rendered  judgment  to  be  levied  de  bonis 
testatoris^  and  not  de  bonis  propriis.  No  plea  of  fiilly 
administered  or  no  assets,  was  filed  by  the  defendant, 
either  in  the  suit  in  North    Carolina,    or  in  this   suit. 

The  suit  is  brought  against  the  defendant  individual- 
ly, the  word  executor  being  used  only  as  descriptio 
personce. 

The  only  pleas  in  this  suit  are  nuL  tiel  record  and 
payment — ^both   which  were  found  against  the  defendant. 

It  is  insisted  that  the  defendant  is  liable  de  bonis 
prqpriis  on  two  grounds. 

1.  The  judgment  in  North  Carolina  is  against  him 
personally,  being  upon  a  soi.  fa.^  issued  against  him  as 
executor,  to  which  he  pleaded  "ni^Z  ie%L  record'*'^ — "sur- 
render of  principal"  and  "death  of  principal" — aU 
which  being  found  against  him,  the  judgment  of  the 
court  is  in  these  words:  "It  is  considered  that  the  said 
W.  White,  gaardian,  &c.,  the  plaintiff  as  aforesaid,  do 
recover  of  the  said  Thomas  E.  Archbill,  executor  as 
aforesaid,  his  said  debt  of  $220  75,  also  $14  70  costs 
of  original  suit,  with  interest  on  the  debt  from  16th 
March,  1849,  until  paid,  and  costs."  * 
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This  is  the  entire  judgment,  and  it  is  submitted  t^t 
this  judgment  makes  him  individoally  liable;  the  words 
ezeoator,  &c.,  being  oonstrued  only  as  descriptive  of  the 
person. 

The  connsel  saw  the  force  of  liiis,  and,  tii^r^Mv,  af- 
ter this  suit  was  commenced  here,  thqr  applied  to  the 
court  in  North  Carolina  to  amend  the  judgment,  as  they 
attempt  to  show  in  exhibit  A  in  the  bill  of  exceptions. 
But  if  this  were  admissible,  which  I  doubt,  10  Yerg., 
542,  548,  they  have  failed  to  prove  it  Exhibit  A,  pur- 
porting to  be  a  copy  of  a  record,  is  not  {properly  au- 
thenticated, being  certified  by  the  ^^  chairman,"  and  not 
by  the  "  presiding  magistrate,"  "  chief  justice,"  or  '*  the 
judge."     See  act  of- Congress. 

It  has  been  held  in  Mass.,  16  Mass.,  71,  Talmadffe 
vs.  Chapel^  and  see  also  Biddle  vs.  WUhiTie,  1  Peters, 
686,  that  an  administrator  may  maintain  debt  in  one 
State  in  his  individual  capacity  upon  a  judgment  re- 
covered in  another  State  as  administrator,  and  why  may 
not  the  converse  also  be   good  law? 

2.  If  the  judgment  have  the  effect  to  charge  him 
only  as  executor,  by  the  terms  of  the  judgment  itself, 
I  still  maintain  that  he  is  personally  liable,  and  no 
other  judgment  except  de  bonis  prcprits  can  be  render- 
ed  against  him  in  this  State. 

A  foreign  executor  cannot  sue  or  be  sued,  as  such^ 
in  this  State,  since  the  repeal  of  the  statute  ezpresslj 
authorising  it.  AlUiq^  vs.  AlUup,  10  Yerg.,  285. 
Oeorge  vs.  Lee^  6  Humph.,  61.  The  exception  to  Ais 
rule,  if  indeed  it  be  not  confirmatory  of  the  rule,  is  tiie 
case  where  administration  attached  in  another  State,  and 
the  goods  of  deceased  are    brought    into    this   State  by 
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another  person,  the  former  admimBtrator  can  maintain  a 
suit  here,  not  as  administrator,  but  in  his  own  legal 
Tight  as  tmstee.  Keatan^B  distributees  vs.  Gamjhdl  et 
al.y  2  Hamph.,  239. 

This  arises  from  the  principle,  that  the  adminis- 
trator is  vested  with  the  property  in  the  goods  of  his 
intestate.  So  completely  are  the  assets  the  property  of 
the  representative,  in  legal  contemplation,  that  tiie  claims 
against  him,  in  respect  to  the  assets  in  his  hands,  are 
pergonal  demands  at  law.  Sneed  vb,  Qoop^^  Oook, 
200,  206,  citing  4  Term  Kep,,  682. 

His  power  of  alienation  is  absolute:  he  may  sell, 
give  away,  or  otherwise  dispose  of  them,  as  he  thinks 
proper.  iS.,  and  McAlister  vs.  Montgomery^  8  Hay., 
98.  '^From  this  principle  it  follows,  tbat  the  demands 
of  creditors  are  personal  against  him."  Idem^  1  Saun- 
ders, 21T.  And  this  personal  liability  can  only  be 
avoided  by  pleading  no  assets;  and  even  this  plea 
would  come  too  late,  after  a  judgment  once  obtained,  to 
establish  the  claim.  Williams^  adm\  vs.  Hopson  et 
al.j  1  Yerg,  899.  The  record  from  North  Carolina 
shows  that  execution  issued,  to  be  levied  de  ionis  tes- 
tatorisy  and  a  return  thereon  of  nulla  hon^a.  It  is  up- 
on this  record  that  this  action  of  debt  is  brought. 

The  following  authorities  would  seem,  therefore,  to 
settle  the  question  beyond  any  doubt: 

A  judgment  against  a  personal  representative  upon 
any  plea  which  admits  assets  to  be  in  his  hands,  or 
which  denying  assets  is  found  against  him,  is  conclu- 
sive to  show  that  he  has  assets  to  satisfy  it.  But  it 
does  not  necessarily  follow,  that  he  has  committed  a 
devastavit^  because  the   goods  may  have  been  unavoid- 
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ably  loBt  or  destroyed  after  judgment  and  before  exe- 
cution issued.  But  if  no  goods  can  be  found  upon 
a  Jl,  fa.  de  bonis  testatorisy  issued  upon  such  judgment, 
an  action  of  debt  may  be  brought,  (or  a  aoi.  fa.  pro- 
secuted on  the  judgment  suggesting  a  devastavit^)  in 
which  the  judgment,  if  against  the  representative,  will 
be  leviable  de  honis  prqpriie;  and  he  can  only  defend 
himself  against  such  judgment,  by  proving  there  w^e 
goods  of  the  intestate  which  might  have  been  taken  in 
execution.  Oriffith  vs.  Beasly^  10  Yerg.,  484,  438.  2 
Williams  on  Executors,  1226.  Blount  <&  Wilson  vs. 
Sqpson  <&  Allen^  1  Yerg.,  399. 

Eead  &  Shapabd,  for  the  defendant: 

A  personal  representative  can  neither  sue  nor  be 
sued  in  a  foreign  tribunal.  Allsup  vs.  Allsup^  10 
Yerg.,  283,  287. 

The  judgment  is  void,  because  it  does  not  pursue 
the  verdict,  and  the  court  will  look  behind  the  judg- 
ment of  another  State,  to  see  if  the  court  pronouncing 
it  have  jurisdiction.      3  Yerg.,  395-6. 

The  suit  is  brought  in  the  name  of  W.  White,  guar- 
dian, for  the  use  of  Wm.  H.  Pearoe,  when  the  judg- 
ment was  rendered  in  the  State  of  North  Carolina  in 
the  name  W.  White,  guaMian. 

The  circuit  court  of  Haywood  county  proceeded  to 
trial,  at  the  February  term,  1855,  without  disposing  of 
the  motion  made,  October  term,  1854,  for  leave  to  file 
other  pleas,  in  which  the  defendants  insist  there  was 
error. 

The   defendants  also   insist  that   there    is  no    appeal 
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bond  aocardisg  to  the  statate,  and  Uiig  caaae  ib  not 
properly  before  the  court  for  a  reversal  or  modificatioii 
ef  tike  judgment  of  the  court  below. 

OisuTUBBa,  J.,  delivered  the  ^inioii  of  the  court. 

Thk  wae  am  aetion  of  debt  brought  upon  a  record 
from  the  court  of  pleas  and  quarter  sessions  of  Craven 
county,  North  Oafolina,  in  the  circuit  court  of  Haywood. 
After  the  cause  was  at  issue,  the  papers  were  lost,  and 
they  were  supplied  by  agreement  of  counsel.  They 
agree  ^^to  the  above  fiu^,"  and  that  the  writ  and  de- 
claration were  in  the  ^^wual  and  propar  f<Mnn,"  and  also 
the  pleas,  ^^nul  iiel  record  and  payment,"  to  which  there 
were  replications  and  isuee."  A  transcript  of  the  re- 
cord was  filed  and  admitted   to  be  duly  authenticated. 

The  jury  found  for  the  plaintiff  the  amount  of  the 
judgment  recovered  in  NoHSi  Oarolina,  with  interest,  and 
the  court  entered  judgment  upon  it,  but  ordered  the  mo- 
ney to  be  levied  of  the  effects  of  tiie  deceased  in  the 
hands  of  defendant  to  be  administered,  and  refused,  on 
motion,  to  render  it  against  the  drfeadaAt  penonally. 
To  this  there  was  exception,  and  that  is  the  only  ques- 
tion in  die  case.  It  most  depend  upon  tiie  atate  of 
&ets  in  the  North  Oarolina  record. 

Sarah   Jones    had    become   special    bail   for    Lovick 

Jones,    and   died,    leaving   the  defendant    her    executor. 

The  bail  bond  was  forfeited,  and  a  s<dre  /acia$  issued 

against  defendant  as  exeeator,  to  which  he  pleaded,  ^^1. 

Jful  iid  reocrd.    2.  Surrender  of  the  priB(e|pal;  and  3. 

Death  of  t|ie    principal.''  .  13Mse   pleas  irere   idl  found 

against  him,    and  judgment   rendered   in    therie  words: 
39 
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"It  is  therefore  considered  by  the  court,  that  the  said 
Whitecote  White,  gaardian  and  plaintiff  as  aforesaid, 
do  recover  of  the  said  Thos.  K.  Archbill,  executor  as 
aforesaid,  his  said  debt,  &c."  This  judgment  did  not 
contain  the  usual  and  proper  clause  that  the  money 
was  to  be  levied  of  the  goods  and  chattels  of  the  de- 
ceased, but  the  execution  did,  and  was  returned,  nothing 
found,   in  1851. 

The  defect  in  the  judgment,  only  made  it  erroneous, 
not  void  as  to  the  executor.  He  could  have  had  it 
otherwise  by  taking  the  proper  steps,  and  cannot  now 
object  to  it. 

To  remedy  this  difficulty  after  this  auit  was  brought 
upon  the  judgment,  an  application  was  made  by  the 
defendant  to  the  court,  in  which  it  was  given  in  N. 
0.,  to  have  the  judgment  amended  and  put  in  the 
proper  form,  nunc  pro  tuno^  and  the  same  was  done 
and  transcript  thereof  was  filed  in  this  case.  If  that 
could  be  done,  which  is  by  no  means  admitted,  it  is  dif- 
ficult to  see  what  benefit  it  could  be  to  the  defendant 
The  question  would  still  recur,  ia  not  an  executor 
or  administrator  personally  liable  upon  a  judgment 
against  him'  as  such,  if  no  goods  of  the  deceased  can 
be  found  to  satisfy  it?  Nothing  else  but  a  plea  of 
fully  administered  or  no  assets,  found  for  him  in  the 
original  suit,  can  save  him  from  the  consequence. 

This  liability  may  be  enforced  by  an  action  of  debt, 
or  a  scire  fdcic^  In  this  proceeding,  .  he  cannot  be 
allowed  to  say  that  he  had  no  assets,  or  had  fully  ad- 
ministered them,  the  time  to  do  that  has  passed,  and 
even  if  the  truth  was  that  way,  yet  he  h^  precluded 
himself  from  relying  upon  it  by  his  pleas,  or  failure  to 
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plead  it  in  the  former  suit,  and  is  liable  in  his  own 
goods.  Assets  are  conclnsiyelj  admitted  by  tiie  plead- 
ings in  snch  case,  and  he  can  h&ve  no  plea  denying 
it.      10  Yerg.,  438.    1  Yerg.,  899. 

True,  to  produce  this  effect,  the  declaration  upon  the 
jiylgment  mnst  snggest  a  devaatavii.  Here,  it  is  argu- 
ed, that  does  not  appear.  The  declaration  is  lost  and 
supplied  by  an  agreement,  that  it  is  in  the  "usual  and 
proper  form,"  and  that  no  other  defence  was  made,  but 
the  pleas  in  bar  of  "payment,  and  nul  tiel  record.^^ 
We  must  take  it  to  be  admitted,  that  it  contained  all 
proper  averments  to  charge  the  defendant. 

This  was  certainly  so,  if  it  were  in  the  usual  and- 
proper  form,  and  that  is  the  admission.  The  only  ex- 
ception to  this  rule,  is  in  cases  where  the  adm'r.  had 
no  opportunity  to  plead,  such  as  judgment  by  motion, 
&c.  2  Yerg.,  302.  5  Humph.,  428.  4  Hayw.,  240. 
In  these  cases  he  is  allowed  his  plea  of  fdUy  adminis- 
tered, or  no  assets  to  a  %ci.  fa.^  or  action  of  debt 
upon  the  judgment. 

The  case  under  consideration,  does  not  fall  within 
the  exception. 

There  is  then  error  in  the  refiisal  to  enter  the  judg- 
ment, to  be  levied  of  the  proper  goods  of  defendant, 
and  for  this  the  judgment  must  be  reversed,  and  the 
proper  judgment  here  rendered  upon  the  verdict. 
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1.  Trubt  EsiATM.  ThnaxUB  in  common  by  tk$cmL  Tkm/r  right*.  When 
the  eMtate  w  told  to  cUicharge  an  ineumbranee,  and  bought  by  a  eo^en-^ 
ant.  Tenants  in  common  by  descent,  occupy  a  confidential  relation  ^ 
ward  each  other  by  operatioQ  of  law,  as  to  the  joint  property,  and 
the  same  reciprocal  duties  are  imposed,  as  if  a  joint  trust  were  created 
by  contract  between  them,  or  the  act  of  a  third  person;  and  their  mth 
tual  duties  and  obligations  to  sustain  and  protect  the  conmon  interest 
will  be  vindicated  and  enforced  in  a  court  of  equity,  as  a  trust  They 
cannot  assume  a  hostile  attitude  toward  each  other,  in  reference  to  the 
common  property.  So,  if  one  purchase  an  inoumbranee  upon  the  estate^ 
he  wiU  be  presumed  to  have  acted  for  all,  unless  the  contrary  clearly 
appear,  and  it  will  enure  to  the  common  benefit  of  all — ^but  the  others 
will  be  compelled  to  contribute  their  respettiye  proportions  of  the  con- 
sideration theieoC 

8.  Samb.  Same,  Same,  Case  in  judgment.  Where  an  estate  in  lands, 
descended  to  seTeral  as  tenants  in  common,  was  sold  under  a  decree 
of  the  chancery  ooort,  general  in  tenns,  to  foreclose  a  mortgage  of  the 
ancestor,  and  bought  by  one  oC  said  tenants  in  common,  who  dischar^* 
ed  the  mortgaged  debt  and  took  the  title  in  himself  under  drcumstanoes 
tendfaig  to  show  that  he  was  acting  for  aB,  he  will  be  compelled  in 
•  equity  to  account  to  the  others  as  an  express  trustee,  unless  it  appear 
that  they  have  waived  or  surrendered  their  rights  in  some  manner  that 
would  be  obligatory  upon  them. 
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This  bill  was  filed  in  the  chancery  court,  at  Browns- 
Tille,  in  December  1851,  npon  the  facts  and  for  the 
purposes  fttlly  indicated  in  the  opinion.  At  the  Janu- 
ary term,  1855,  there  was  a  decree  by  I.  B.'  WiUiams, 
♦Chancellor,  in  fipvor  of  the  respondents,  from  which  the 
complainants  appealed. 

A.  Wbioht  and  T.  G.  &  W.  M.  Smtth,  for  the  com- 
plainants. 
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M.  &  H.  BsovN,  for  the  defendants. 

Oabuthsbs,  J.,  delivered  the  opinion  of  the  conrt. 

The  complainants  and  defendants  are  all,  the  heirs 
of  John  Tisdale,  senr.,  who  died  in  Boston,  in  1798, 
the  owner  of  a  large  quantity  of  lands  in  West  Ten- 
nessee. The  lands  were  incnmbered  at  the  time  of  his 
death  with  a  mortgage  in  fayor  of  Blake  &  Greeu, 
assigned  to  Mrs.  Mary  Oilman,  and  the  title  otherwise 
in  dispute.  Much  legal  controversy  in  relation  to  it  ensu* 
ed,  which  was  mostiy  attended  to,  and  conducted  to  a 
successful  result  by  James  Tisdale,  Jr.,  one  of  the  heirs. 
The  estate  being  insolvent,  with  the  exception  of  this 
property,  and  most  of  the  heirs  otherwise  poor  and  un- 
able, or  unwilling,  to  discharge  the  mortgage,  a  decree 
passed  in  1830  for  the  sale  of  the  land  to  foreclose  the 
mortgage.  To  meet  this  emergency  and  save  the  lands, 
the  defendant,  Daniel,  and  his  brother-in-law,  Horton, 
borrowed  $6000  from  one  Oummings,  for  which  they 
gave  their  bond,  with  peorsonal  surety.  With  this  ^  mo* 
ney,  Daniel  attended  the  sale  under  the  decree,  and  in 
November,  1880,  bought  5000  acres  of  *  the  land  at  70 
cents  per  acre,  and  at  a  sale  for  the  balance,  in  May, 
1881,  bought  28,580  acres,  at  nine  cents  ^^  acre;  mak- 
ing in  all,  83,580  acres,  for  $6072.  These  sales  were 
confirmed,  and  the  titie  vested  in  the  said  Daniel,  in- 
dividually; who  constituted  the  defendant,  Loving,  his 
ag^nt,  to  sell  the  land  as  he  could.  His  first  sale  by 
Loving,  under  this  authority,  was  made  in  1882,  and 
up  to  the  filing  of  this  bill  he  had  sold  and  paid  over 
the  proceeds    to    the    said:   Daniel,    to   the   amount    as 
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charged  in  the  bill,  of  $47,000,  but  he  stateB  from  35 
to  $40,000.  The  mortgage  debt,  with  interest,  was 
about  $6000,  and  this  was  paid  by  Daniel  on  his  said 
purchases  in  November  and  May.  The  debt  to  Cum- 
mings  was  paid  at  various  times  from  1836  down  to 
1844,  when  the  balance  of  $3245  19  was  paid,  lliese 
payments  were  doubtless  made  by  Daniel  out  of  the 
proceeds  of  the  land  sales  made  by  Loving,  as  his  agent. 

The  object  of  this  bill  is  to  make  Daniel,  account, 
as'  trustee,  for  all  the  money  he  may  have  received, 
after  deducting  the  amount  paid  out  by  him  on  said 
note  to  Cummings,  and  other  expenses,  together  with 
a  just  compensation  for  his  trouble;  and  to  estab- 
lish the  title  of  complainants  as  co-heirs  to  the  land 
still  unsold,  and  held  in  the  name  of  defendant. 

The  defence  is,  1st:  That  he  purchased  the  land  at  a 
judicial  sale  for  himself,  with  fands  of  his  own,  for 
which  the  complainants  were  in  no  way  liable,  after 
they  had  all  &iled,  and  some  of  them  reftised  to  be- 
come bound,  and  consequently  he  is  entitled,  individu- 
ally, to  the  benefits  of  his  purchase,  as  the  risk,  haz- 
ard and  trouble  were  all  incurred  by  him.  And  2nd, 
that  he  is  protected  by  the  statute  of  limitations,  and 
at  all  events,  by  the  lapse  of  time,  as  it  was  more 
than  twenty  ydbrs  from  his  last  purchase,  and  the  ves- 
titure  of  title  before  the  bill  was  filed. 

1.  Oan  the  ground  of  defence  first  stated  avail  himt 
,  We  think  not,  for  several  reasons.  He  was  jointly  in- 
terested in  the  land  with  the  complainants  as  tenant  in 
common,  by  descent.  As  such,  he  wiU  be  regarded 
as  acting  for  all  in  the  removal  of  an  incumbrance,  <^ 
perfecting  the  title,  unless  the  contrary  is  clearly  made 
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to  appear.  1  White  &  Tudor  Leading  Oases,  66.  Ten- 
ants in  common  by  descent,  are  placed  in  a  confiden- 
tial relation  to  each  other,  by  operation  of  law,  as  to 
the  joint  property,  and  the  same  dnties  are  imposed  as 
if  a  joint  trust  were  created  by  contract  between  them, 
or  the  act  of  a  third  party.  It  may  be  different,  where 
they  claim  title  by  distinct  purchases,  even  of  the  same 
original  title,  but  that  is  not  the  case  before  «8.  Be- 
ing then  interested  with,  and  for  each  other,  in  the 
property,  each  one  is  prohibited  from  ^cquirin^  rights 
in  it,  antagonistic  to  the  others.  1  White  cfe  Tudor, 
53.  Being  associated  in  interest  as  tenants  in  common 
by  descent,  an  implied  obligation  exists  to  sustain  the 
common  interest.  This  reciprocal  obligation  will  be  vin- 
dicated and  enforced  in  a  court  of  equity,  as  a  trust. 
These  relations  of  trust  and  confidence  bind  all  to  put 
forth  their  best  exertions,  and  to  embrace  every  oppor- 
tunity to  protect  and  secure  the  common  interest,  and 
forbid  the  assumption  of  a  hostile  attitude  by  either; 
and  therefore,  the  pnrchase  by  one  of  an  outstanding 
title,  or  an  incumbrance  upon  the  joint  estate,  in  his 
own  name,  will  enure  to  the  equal  benefit  of  aU,  but 
they  will  be  compelled  to  contribute  their  respective 
ratios  of  the  consideration  actually  given.  6  Dana, 
171,  176,  and  6  Jo.,  ch.  888,  where  chancellor  Kent, 
in  the  case  of  Vanhorn  vs.  Fonda^  lays  down  the  doc- 
trine ably  and  correctly:  "The  condition  of  equal  con- 
tribution to  the  expense  of  the  purchaser,  has  been  com- 
plied with  in  the  case  before  us,  by  the  application  of 
the  proceeds  of  the  sales  of  the  common  property.  If 
this  had  not  been  so,  and  the  money  not  brought  into 
eourt,  the  same  would  be  raised  out  of  the  land  by  sale." 
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There  may  be  cases  where  one  tenant  in  common 
may  purchase  in  an  outstanding  title  for  his  own  bene- 
fit, but  this  is  not  one  of  them,  nor  is  this  a  case  ci 
that  kind,  but  it  is  one  where  an  incnmbranoe  of  a  mort- 
gage was  remored,  in  sach  a  case  we  are  aware  of  no 
exception  to  the  application  of  the  mle  stated. 

But  the  purchase  in  this  case  was  made  nnder  a 
decree  to  foreclose  the  mcolgage,  made  by  tihe  ancestor 
upon  the  property  descended.  This,  it  is  insisted, 
sares  the  defendant  from  the  operation  of  the  general 
pervading  principle  we  have  laid  down.  We  are  not 
pr^mred  to  admit  that  there  is  any  such  exception,  where 
the  decree  is  made  for  the  satisfaction  of  an  incumbrance, 
and  no  provision  inserted  in  the  decree,  allowing  the 
comm<ni  owners  to  become  purchasers.  But  in  such  a 
case,  we  think  tiie  law  is  otherwise.  Any  one  of  the 
joint  owners  may  purchase,  and  the  sale  is  good,  but 
the  benefits  must  enure  to  all  and  not  to  him  aI<Mie, 
unless  the  others  choose  to  acquiesce  in  it,  either  before 
or  after  the  purchase  so  as  to  bind  them,  and  in  such 
a  case  as  this,  there  can  be  no  difference  between  a 
sale  under  the  deed  and  a  decree  upon  it.  Whether 
the  same  priiv^iple  would  apply  in  sales  for  the  general 
debts  of  the  ancestor,  or  for  partition,  need  not  now  be 
considered. 

In  the  ease  under  consideration,  however,  we  do  not 
think  it  important  to  examine  that  proposition  farther, 
as  we  regard  the  defendant  in  the  light  of  a  direct 
express  trustee  for  the  complainants,  in  his  whole  con- 
nection with  these  lands,  from  and  at  the  time  of  his 
purchase  to  the  present  time.  We  think  it  is  clearly 
established,  that  he  was    clothed  with    that  character  al 
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the  commencement,  and  thftt  it  haa  never  been  snccess- 
fiilly  thrown  off,  but  that  it  closely  adheres  to  him,  and 
must  regulate  the  roles  of  his  liability. 

This  depends  upon  a  controverted  &ct  in  relation  to 
the  nature  and  objects  of  a  writing  executed  by  him 
and  deposited  with  his  brother-in-law,  Horton,  now  de^ 
ceased,  whose  children  are  complainants.  Much  proof 
and  argument  have  been  directed  to  this  point.  The 
bill  charges  that  the  said  sum  of  $6000  was  borrowed 
by  defendant  and  Horton,  for  the  express  object  of  re- 
deeming the  land  from  the  mortgage  of  Mrs.  Gilman, 
for  the  benefit  of  all  the  heirs,  and  placed  for  that  pur- 
pose in  the  hands  of  defendant,  as  agent,  whose  obliga^ 
tion  was  executed  to  that  effect,  and  retained  by  Hor- 
ton till  1842,  when  it  was  delivered  up  to  defendant,  ' 
in  conformit}^  to  some  private  arrangements  between 
themselves,  and  destroyed.  The  answer  admits  the 
existence  of  a  paper,  but  says  it  only  embraced  stipula- 
tions between  Horton  and  himself,  which  were  comfJied 
.with  at  their  settlement  in  1842. 

^^The  precise  language  of  this  agreement',"  (says  the 
answer)  "is  not  recollected  by  the  defendaait,  but  his 
best  ^remembrance,  is,  that  he  was  to  ^re  the  said 
Enoch  Horton  a  share,  as  one  dT,  ttie  heirs  of  James 
Tisdale,  of  all  such  lands  as  he  might  purchase."  In 
tiie  next  paragraph,  in  answer  to  an  allegation  and  in** 
terrogatory  in  this  bill,  he  adds: 

^'Something  was  said  in  the  agreement  about  the 
heirs  of  James  Tisdale,  but  what  it  was,  this  defendant 
cannot  recollect,  nor  has  he  any  opinion  or  belief  at 
to  what  interest^  if  any,  was  a^eowted  to  said  heirs  by 
said  agreement     Of  one  thing  he  is  very  oertain,  that 
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the  heirs  of  said  James  Tisdale  were  not  consulted 
about  the  agreement,  nor  were  any  but  this  defendant 
and  Horton  parties  to  it,  nor  was  Horton  in  any  way 
their  agent,  or  acting  for  them  in  the  matter,''  nor  was 
it  intended  or  agreed,  that  he  was  to  act  as  trostee  for 
them,  nor  were  any  of  them  but  Horton  to  be  interest- 
ed in  any  purchase  he  might  make.  He  states  that  he 
afterwards,  in  1842,  settled  with  Horton,  and  paid  for 
his  interest,  a  debt  which  he  owed  to  Simon  Tisdale, 
of  $8386  84,  for  which  a  receipt  is  exhibited.  This 
he  says  he  agreed  to  do,  upon  the  condition  that  Hor- 
ton would  surrender  or  destroy  •  said  written  agreement, 
and  the  one  or  the  other  was  done.  3ut  in  relation  to 
the  written  agreement,  he  says,  "he  has  no  very  du- 
tinot  recollection  of  what  became  of  it,  but  his  best  im- 
pression is,  that  it  was  destroyed  at  the  request  of  Hor- 
ton. It  is  not  now  in  the  defendant's  possession,  nor 
does  he  believe  it  is  now  in  existence."  So  it  seems 
that  "noto"  that  is,  at  the  filing  of  the  answer  it  was 
not  in  existence,  according  to  the  best  belief  of  the 
defendant.  It  is  very  singular  so  important  a  paper 
should  be  lost  or  intentionally  destroyed  by  him,  if  it 
was  of  the  tenor  and  purport  he  states. 

"Something  was  said  in  it  about  the  heirs  of  James 
Tisdale,"  but  what  it  was,  or  what  interest,  if  any,  it 
secured  to  4liem,  he  cannot  recollect.  Other  proof  then 
must  be  referred  to,  to  ascertain  its  contents.  Samuel 
T.  Tisdale,  a  son  of  James  Tisdale,  jr.,  proves  that  he 
saw  it  in  the  hands  of  Horton  in  1882,  and  that  it  bound 
the  defendant,  "to  act  as  agent  in  the  matter,  concern- 
ing the  Tennessee  lands,  for  the  benefit  of  the  heirs 
of  James  Tisdale,  the  elder."    In  his  deposition,  he  ex- 
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hibits  a  letter  which  he  wrote  to  hiB  &ther  in  1888, 
which  contains  this  statement,  in  relation  to  the  instm* 
ment  signed  by  Daniel;  its  purport  is,  '^  that  he  was  to 
act  for  the  benefit  of  the  heirs  without  appropriating 
any  thing  to  his  own  purpose  individually;  and  it  was 
stipulated  in  that  obligation,  that  he  was  to  proceed  to 
Tennessee  as  an  agent  for  the  heirs,  precluded  himself 
entirely  in  that  obligation  from  doing  or  acting  differ- 
enfly  from  what  you  as  an  heir  would  approve.  The 
obligation  I  saw,  read  it,  and  it  is  now  in  existence. 
It  was  Daniel's  own  request  that  such  an  instrument 
should  be  executed  before  he  left,  to  gaard  against  any. 
innovations  upon  the  just  rights^  of  the  heirs.  I  am 
perfectiy  satisfied  myself  that  there  is  no  disposition  on 
his  part,   whatever,  to  wrong  you  out  of  a  dollar." 

This  letter  was  written  after  the  purchase  by  Daniel 
in  his  own  name,  and  to  allay  the  fears  that  had,  it 
seems,  arisen  in  the  mind  of  James,  as  to  his  inten- 
tions and  purposes.  The  witness  had  just  held  a  con- 
versation with  Horton  oil  the  subject,  at  the  instance 
of  his  father,  and  inspected  the  instrument,  and  his  re- 
collection was  fresh  as  to  its  contents,  which  is  strongly 
corroborative  of  his  present  statement  oY  its  character. 

The  deposition  of  Benjamin  Parsons,  is  conclusive  as 
to  the  character  in  which  Daniel  was  acting.  The  wit- 
ness was  the  attorney,  and  agent,  for  the  Boston  cred- 
itors, of  James  Tisdale,  the'  elder,  and  visited  this  State 
every  year  from  1830  to  1886,  on  that  business,  in  con- 
nection with  these  lands.  His  object  was  to  make  them 
liable  for  the  debts  he  ref)resented.  He  says  Daniel 
told  him  in  1831,  that  he  was  acting  for  all  the  heirs, 
and  in  1883  that  the  lands  belonged    to  all  thci  heirs. 
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^^He  always  said,  that  tiiQ  lands  there^  bdonged  to  aU 
the  heirs  of  his  fSEither."  Again:  ^^ In  all  the  conver- 
aations  I  had  with  Daniel,  and  I  belieye  they  were  at 
font  or  five  different  times,  he  never  <Mioe  gaye  me  to 
understand  that  in  paying  the  mortgage,  as  aforesaid, 
he  was  acting  solely  for  his  own  benefit,  or  to  get  the 
land  for  his  own  use,  bat  he  said  in  all  that  he  did,  he 
considered  he  was  acting  for  the  benefit  of  all  the  heirs 
of  his  £ftther,  to  whom  he  considered  the  lands  belonged.*^ 
Again,  in  answer  to  another  interrogatory,  he  says,  ^^in 
1884  and  1885,  I  had  oonversations  with  him  on  the 
jBame  subject,  when  he  repeated  the  statements  jnade  to 
me  in  former  years,  and  gavB  me  to  understand  that 
the  lands  belonged  to  all  the  heirs  equally,  only,  that  he 
had  a  claim  or  lien  extra  on  them,  for  the  amount  he 
had  paid  on  the  mortgage  to  redeem  them.  His  whole 
object,  he  stated,  was  to  free  the  whole  land  from  the 
incumbrance  of  said  mortgage.'' 

This  witness  is  in  no  way  impeached,  nor  is  his 
credit  affected  by  any  interest,  or  connection  with  the 
parties,  and  the  fkcts  he  states  are  surely  condusiye 
as  to  the  character  in  which  the  defendant  was  acting, 
and  well  comport  with  the  existence  and  stipulations 
of  the  written  obligation  as  described  by  Samud  T. 
Tisdale.  ' 

Mr.  Fogg,  who  was  the  attorney  of  the  heirs,  speak- 
ing to  the  same  point,  says,  that  he  considered  Daniel 
as  the  ^' agent  of  his  brothers  and  sisters,  and  that  his 
object  was  to  secure  himself  and  Eorton  for  their  ad- 
vances, and  to  receive  a  liberal  compensation  for  hk 
services  and  trouble  in  coming  to  this  country,  and  to 
prevent    the  creditors  of  his  brother  James  fit>m  taking 
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all  his  interest  in  tbe  property,  and  to  prevent  the 
creditors  of  his  fiiiher  from  obtaining  the  benefit  of  a 
long  and  complicated  law  suit,  when  tiiiey  were  nnwil* 
ling  to  advance  any  money  for  its  prosecution.  There 
were  also  one  or  two  of  his  brothers  who  wonld  ren* 
der  no  active  assistance,  and  he  wished  them  not  to 
have  any  right  to  control  the  property." 

It  also  appears  from  the  evidence  of  Mr.  Fogg,  that 
the  title  to  these  lands  was  at  the  death  of  James 
Tisdale,  Sr.,  mostly,  if  not  entirely,  in  a  man  by  die 
name  of  Ihudel  Wheaton,  and  the  object  of  the  pro- 
tracted and  expensive  litigation  commencing  in  1819, 
and  torminating  perhaps  in  1830,  to  which  James,  jr., 
attended  under  a  power  of  attorney  from  the  oth^ 
heirs,  was  to  establish  the  right  of  James  Tisdale's 
heirs  to  one  moiety  of  it,  amounting  to  abont  60,000 
acres.  This  favoraUe  result  however,  was  incumbered 
with  the  mortgage  aforesaid,  to  raise  the  one-half  of 
which,  the  lands  recovered  were  decreed  to  be  sold  in 
1880,  as  before  stated.  The  mortgage  had  been  given 
by  Wheaton  to  secure  the  sum  of  $8,000,  borrowed  for 
the  joint  adventure,  and  T^ch  was  vested  in  the  said 
lands. 

It  seems  that  it  was  in  consequence  of  the  advice  of 
counsel,  that  the  defendant  permitted  the  land  to  bo 
sold  under  the  decree,  Imd  became  the  purchaser,  in- 
stead of  discharging  the  incumbrance  by  paying  off.  the 
decree  without  a  sale,  as  was  his  purpose  when  he 
came  out.  This  &ot  of  itself  is  sufficient  to  show  that 
he  procured  the  ftinds  and  came  out  to  relieve  the  land 
for  the  benefit  of  all,  for  the  joint  benefit,  and  not  .to 
become  a  purchaser    on  his  own    account  in   severalty. 
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The  reason  given  for  the  advice  to  pnrchase  in  Iub 
own  name  was,  that  it  might  more  effectaally  ward  off 
the  creditors  of  his  fisither  from  the  whole,  and  those  of 
his  brother  James,  fitim  his  part,  and  these  were  the 
reasons,  as  Mr.  Fogg  understood  Daniel,  that  operated 
upon  him. 

Without  further  reference  to  the  &ct8,  as  developed 
by  the  pleadings  and  proof^  it  is  sufficient  to  say,  that 
to  our  minds  the  conclusion  is  irre8iBti|)le,  that  Daniel 
undertook  to  act  for  the  benefit  of  all  the  hdrs  in  tbe 
writing  executed  by  him,  and  that  his  determination  to 
appropriate  the  large  benefits  of  the  operation  to  him- 
self, was  not  thought  of  at  the  time,  or  until  long  af- 
terwards, and  that  if  the  purpose  was  entertained,  it 
was  not  disclosed  until  very  recently  before  the  filing  of 
this  bill.  His  own  declarations  to  Kennedy,  just  before 
the  filing  of  the  bill,  we|re  to  this  effect. 

There  has  been  much  darkness  and  obscurity  obserr- 
ed  in  his  actions,  and  more  still  in  his  conversations 
with  the  heirs.  They,  or  at  least  most  of  them, 
have  certainly  been  induced  by  him  to  believe  that  all 
things  would  come  out  right  in  the  end,  and  full  jus- 
tice be  meted  out  to  them  at  the  proper  time.  The 
sales  of  the  lands  were  still  progressing,  and  the  bnai- 
ness  not  yet  prepared  for  final  settlement.  So,  if  it 
were  a  trust  at  all,  it  was  a'  continuing  and  undoeed 
one. 

But  what  is  the  legal  consequence  of  the  condosion 
at  which  we  have  arrived  as  to  the  existence  of  the 
written  obligation  by  which  an  express  trust  was  cre- 
ated? But  another  argument  is  here  made,  which  ia 
entitled   to  notice,  before    we  answer  that  question.    It 
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IB,  that  in  case  of  a  lost  iDstrnment,  very  dear  and 
explicit  proof  of  its  contents  is  required,  before  it  will 
be  set  np  as  the  foundation  of  rights  and  obligations, 
and  that  such  is  not  the  case  here,  but  it  is  insist 
that  the  contents  of  the  paper  are  too  yaguelj  and  un- 
satisfactorily made  out  to  authorize  a  court  to  decree 
its  specific  execution,  or  to  zni^e  it  the  basis  of  a  de- 
cree. The  rule  is  correctly  laid  down  by  0.  J.  Mar- 
shall in  1  Peters,  691.  ^^The  proof  of  the  contents  of 
a  lost  paper  ought  to  be  such  as  to  leave  no  reasona- 
ble doubt  as  to  the  substantial  parts  of  the  paper." 
9  Wheaton,  697.  It  may  be  remarked,  that  the  strict- 
ness of  the  rule  on  the  subject  of  the  contents  of  lost 
papers,  is  somewhat  relaxed  in  cases  where  they  have 
been  lost,  withheld  or  destroyed  by  the  person  to  be 
charged;  as  spoliators  cannot  daim  the  advantage  of 
the  strict  rule.  But  without  any  abatement  of  the  ri- 
gidity of  the  principle,  as  laid  down  by  the  authori- 
ties, we  must  say,  that  the  proof  leaves  no  reasonable 
doubt  upon  our  minds  of  the  '^substantial  parts  of  the 
paper"  in  question.  We  consider  them  folly  and  fiur- 
ly  made  out. 

A  princely  estate  in  lands  was  at  stake ;  it  had  been 
rescued  from  the  first  hazards  to  which  it  was  exposed, 
by  the  long  and  laborious  personal  attention  and  efibrts 
of  James,  one  of  the  joint  owners,  with  some  pecuniaiy 
assistance  from  Horton,  and  again  it  was  in  danger  of 
being  sacrificed  for  this  mortgage  debt,  amounting  to 
but  a  very  small  proportion  of  its  value,  and  Daniel 
and  Horton  by  the  use  of  their  credit,  were  enabled 
and  undertook  to  rescue  it,  for  the  common  benefit. 
To  evince  that   purpose,    to  guard  against  the  acddent 
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of  death,  and  to  allay  any  suspicions  that  might  then, 
or  afterwards  spring  np,  as  to  the  fidelity  of  the  agent, 
in  the  discharge  of  the  tmst  which  he  had  taken  up- 
on himself,  the  paper  in  question  was  esecated. 

Thus  drcomstanced,  then,  conld  he  take  to  himself^ 
individually,  the  benefits  of  his  purchase,  to  the  exclu- 
sion of  his  co-tenants?  Surely  not.  Kothing  is  better 
settled  in  equity  jurisprudence.  It  is  one  of  the  ca- 
nons of  a  court  of  equity,  that  one  who  undertakes  to 
act  for  others,  cannot  in  the  same  matter  act  for  himself 
Where  confidence  is  reposed,  duties  and  obligations  arise 
which  equity  will  enfi>rce.  A  trustee  cannot  throw  ofi" 
the  trust  at  pleasure,  to  the  injury  of  the  cestui  que 
trust.  He  will  not  be  allowed  to  mix  up  his  own  in- 
terests and  afiiEurs  with  those  of  the  beneficiary.  This 
doctrine  has  its  foundation  not  so  much  in  the  commis- 
sion of  actual  firaud,  but  in  that  profound  knowledge  of 
the  human  heart,  which  dictated  that  hallowed  petition, 
**lead  us  not  into  temptation,  but  deliver  us  fipom  evil," 
and  that  caused  the  announcement  of  the  in&Uible  tmA, 
that  ^*a  man  cannot  serve  two  masters.'^  Hie  right 
to  sell,  and  to  buy,  cannot  exist  in  the  same  person, 
because  of  the  antagonistic  interest  in  the  two  positions. 
Hence  the  fiiirness  or  unfairness  of  the  transaction,  and 
the  comparison  of  price  and  value,  or  the  existence  or 
absence  of  actual  fraud,  are  not  permitted  to  enter  into 
the  consideration  of  the  court.  It  is  enough  that  tiie 
relation  of  trustee,  and  cestui  que  trusty  existed.  Hub 
appearing,  the  investigation  is  at  an  end,  and  the  doe- 
trine  applies  with  all  its  force.  It  is  certainly  too  late 
in  the  day  to  require  th^  citation  of  authorities  to  es- 
tablish this  doctrine.     Bat  they  may  be  found  collected 
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in  the  cases  of  Keeoh  vs.  Sandford^  47  to  68,  and 
Fox  and  Pitt  vs  Maokrethj  106  to  146,  1  White  & 
Tador's  Leading  Cases,  in  Eqnity,  as  to  the  two  aspects 
in  which  we  have  discossed  this  case. 

It  is,  however,  not  very  cogently  insisted  in  tlie  ar- 
goment,  if  at  all  relied  upon,  that  the  defendant  can 
be  saved  from  liability  to  complainants,  if  the  eodstence 
of  the  paper,  with  the  contents,  as  charged  in  the  bill 
are  established  to  the  satisfaction  of  the  court  under  the 
rules  of  law.  This  we  have  said  has  been  done.  The 
defendant,  therefore,  must  be  held  to  account  as  an  ex- 
press trustee,  for  all  the  monies  which  have  been  re- 
iieived  by  him  for  the  resale  of  the  lands  purchased  at 
the  mortgage  sale,  with  interest,  imd  the  title  to  so 
much  of  said  land  as  has  not  been  sold,  will  be  vested 
in  complainants  as  tenants  in  common  with  the  defend- 
ant. He  will  be  credited  with  whatever  he  may  have 
paid  out  on  account  of  said  lands,  with  a  reasonable 
allowance  for  his  services.  The  details  will  be  set  out 
in  the  decaree. 

It  has  not  been  thou^t  important  to  discuss  the 
questions  made  in  the  argument,  arising  upon  the  statute 
of  limitations,  and  lapse  of  time,  as  the  view  we  have 
taken  of  the  character  of  the  trust,  (being  express  and 
continuing,)  must,  ts  will  be  readily  seen,  put  those 
questions  o^t  of  the  case* 

ToTTBN,  J.,  dissented. 
40 
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Etidshox.  Beeomdary.  When  admiuible  to  prove  execution  of  private 
writing,  Oate  in  JudgmenL  It  is  difficalt  to  lay  down  any  inflexible 
rule  as  to  the  proper  grounda  to  be  laid  for  the  admiflsion  of  aeoondaiy 
evidence  to  prove  the  execution  of  private  wridnga,  as  each  case  most 
depend  much  upon  its  own  fitcts.  The  general  rule,  however,  is,  that 
when  the  witnesses  to  the  instrument  be  dead,  or  are  non-residents  of 
the  State,  or  sojourners  without  the  limits  of  the  State  for  a  consider- 
able length  of  time,  and  there  be  reason  to  suspect  collusion,  and  rea- 
sonable diligence  has  been  used  to  procure  their  testimony;  or  even 
when  they  reside  within  the  jurisdiction  of  the  court,  but  afker  diligent 
enquiry  they  cannot  be  found,  it  seems  that  secondary  evidence  may  be 
resorted  to.  Proof  of  the  mere  fact  that  one  of  the  witnesses  to  a 
bill  of  sale  is  now  in  yew  Orleans,  and  that  the  other  is  new  in  Wte- 
coneiny  does  not  hj  sufficient  grounds  lor  the  admission  of  secondary 
evidence  to  prove  th^  execution  of  said  biJQ  of  sale. 


FBOM     OASBOLL. 


Tills  action  was  institated  in  the  circuit  court  of 
OarroU  county,  for  a  fraudulent  warranty  in  the  sale  of 
a  slave.  Upon  the  ferial,  at  April  term,  1864,  the 
plaintiff  produced  a  bill  of  sale  attested  by  two  wit- 
nesses, and  proved  that  one  of  said  witnesses  was  tww 
in  New  Orleans,  and  the  other  now  in  Wisconsin,  and 
thereupon  the  court.  Judge  Fitzgerald,  presiding,  admit- 
ted secondary  evidence  to  establish  the  execution  of  said 
bill  of  sale.  There  was  verdict  and  judgment  for  the 
plaintiff,  from  which  the  defendant  appealed  in  error. 

M.  &  H.  Beown,  for  the  plaintiff  in  error. 

Hawkots,  for  the  defendant  in  error. 
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MoKiNKST,  J.,  deliyered  the  opinion  of  the  court. 

The  only  qnestion  in  this  case  is,  whether  or  not  a 
sofBcient  foundation  was  laid  for  the  reception  of  second* 
ary  evidence  of  the  execution  of  the  bill  of  sale  exhib- 
ited in  the  record.  The  instrument  purports  to  have 
been  attested  by  two  witnesses.  Neither  of  the  attest- 
ing witnesses  was  called  to  prove  the  execution  of  the 
instrument.  Other  witnesses  were  called,  by  whom  the 
hand-writing  of  the  attesting  witnesses,  and  of  the  mak- 
er of  the  instrument,  was  satisfiEU^torily  ^proved.  To  ex- 
cuse the  absence  of  the  attesting  witnesses,  it  was  prov- 
ed, that  one  of  said  witnesses  ^^  is  now  in  New  Orleans," 
and  the  other  ^4s  now  in  Wisconsin."  The  circuit  judge 
was  of  opinion,  that  upon  this  proof,  secondaiy  evidence 
of  the  execution  of  the  instrument  was  admissible,  to 
which  opinion,  the  counsel  of  the  plaintiff  in  error 
excepted. 

No  question,  we  think,  can  be  made  in  regard  to 
the  i»^per  force  and  meaning  of  the  language  employed 
in  the  bill  of  exceptions,  and  quoted  above.  It  is  said 
that  the  words  used  were  intended  to  coooununicate  the 
idea  of  a  change  of  domicil  or  residence,  previously  to 
the  trial,  (as  was  really  the  fact)  and  that  the  expres- 
sion may  fairly.be  so  understood.  Judidally,  we  can 
know  nothing  in  respect  to  the  fact,  except  so  far  as  is 
disclosed  in  the  proof,  and  understanding  the  language 
according  to  its  obvious  import,  we  tiiink  it  repels  the 
idea  of  a  change  of  residence,  and  establishes  notihing 
more  than  a  temporary  absence  beyond  the  limits  of 
this  State.     This  being  assumed,   the    question  is,    was 
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this  snfficieiil;   gronnd.  for  the    introduction  of  CMeondary 
evidence. 

We  hare  no  statntoiy  rnie,  in  Urn  State,  applicable 
to  the  present  ease.  The  act  of  1789,  ch.  2S,  and  of 
1831,  ck.  9,  §  10,  apply,  the  fixnmar  to  the  probate  of 
wills,  and  the  latter  to  the  probate  and  registaition  dt 
deeds. 

The  general  mle  of  &6  connnon  law   in   respect  to 
the  proof  of  priTa;te  writinga,  is,  that  where  an  instra- 
ment  is  attested  by  a  subscribing  witness,  snch  witness 
most  be  called  to  prove  ita  exeention,  if  he  can  be  pro- 
duced, and  is    oon^tent  to  be   examined.     See    PhiU. 
on  Ev.,  404,  (Oowen  &  Hill's  ed.,  1848.)     1  Starkie's 
Ey.,  380.     This  mle  is  nnderstood  to  apply  to  all  writ- 
ten instroments  whi(^  are  attested  by  witnesses,  whether 
nnder  seal  or  not.       lb.,  495.    1  Greenleaf  s  Ev.  $  569. 
Where    there    are    several    attesting    witnesses,  it  is 
sufficient  in  point  of  law,  to  call  only  one  of  them.    1 
Btarkie's    Ev.,  884.      1    Qreenleafs    Ev.,  §576.      Proof 
of  the  handwriting  of  the  attesting  witness,  is  evidence 
of  the  execution    of  the    instrument  by    the  party;  the 
sealing  and  deliveiy  will  be  presumed:   and  it  seems  not 
to  be  necessary  to  prove,    in  addition,  the  handwriting 
of  the  party,  unless  it  should    become    necessary    as  is 
sometimes  the  case,  to  estaUish  the  identity  of  the  par- 
ty ;  that  is,  that  the  party  who  executed  the  instmment, 
is  the    party  to    the    suit,  or  the    party    sought  to   be 
charged.      1  Phill.  474-5. 

The  ancient  mle  was^    that  the  subscribing  witness, 

if  living,  must  be  called   to  prove   the    execution   of  a 

deed.     Com.  Dig.  Ev.   B.,  8.     But  this  mle  has  been 

jmuch  modified  in  modem  practice:    It  is  now  well  set* 
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tied,  that  if  ihe  snbficribing  witness  cannot  be  prodnced, 
or  is  disqualified  to  be  examined,  report  may  be  had 
to  secondaiy  e^ideace.  Among  other  instances  in  whicb 
this  is  admissibly,  are  the  cases  where  the  subscribing 
witness  is  absent  in  a  foreign  country;  or  beyond  the 
jurisdiction  of  the  oourt,  so  as  not  to  be  subject  to  the 
service  of  process;  or  where,  though  within  &e  juris- 
diction of  the  oouft,  he  cannot  be  found  after  strict 
and  diligieait  enquiry.  1  Phill.  473.  1  Greenkaf, 
§572,  574. 

In  tha  application  of  the  princijde  of  the  exceptions, 
some  diversity  of  judicial  opinion  will  be  found  to  ex- 
ist,* both  in  the  courts  of  En^and  and  America.  No 
uniform,  definite  rule  can  be  extracted  from  the  cases; 
and  perhaps  it  will  be  found  impracticable  to  attempt 
to  lay  down  an  infallible  rule  for  all  cases,  as  each 
ease  must  depend,  in  some  degree,  upon  its  own  pecu- 
liar circumstances.  According  to  some  of  the  cases  it 
would  seem,  that  in  order  to  admit  secondary  evidence 
of  the  execution  of  the  instrument,  it  must  appear  that 
the  subscribing  witness  had  permanenliy  removed,  or 
was  domiciled  beyond  the  jurisdiction  of  the  court;  on 
the  other  hand,  it  is  held  to  be  unimportant,  whether 
the  absence  of  the  witness  be  permanwt  or  temporary; 
that  it  is  sufficient  to  let  in  secondary  evidence,  that 
the  witness,  at  the  time  of  the  trial,  is  out  of  the 
reach  of  the  prooess  of  the  court.  The  rule  most 
generally  approved  in  the  American  courta,  so  far  as 
the  examination  of  tiie  cases  has  extended,  is,  that  the 
absence  of  the  subscribing  witness  beyond  the  jurisdic- 
tion at  the  time  of  the  trial,  {(x  a  temporary  purpose, 
where  the  return  of  the   witness  wi&in  a  limited  time 
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is  reasonably  certain,  is  not  a  sufficient  ground  for  the 
introduction  of  secondary  evidence;  that  to  render  this 
admissible,  it  mnst  be  shown  that  the  witness  is  a  non- 
resident. This,  we  think,  is  the  more  correct  and 
general  rule,  and  it  was  incidentally  recognized  by  this 
court  in  the  case  of  Crockett  vs.  Crockett^  Meigs' 
Kep.,  96,  97. 

The  general  rule  requiring  the  production  of  the  at- 
testing witness,  in  person,  is  one  of  importance,  and 
ought  not  to  be  relaxed  farther  than  is  necessary.  He 
may  be  in  the  possession  of  facts,  which  cannot  be 
-otherwise  proved,  affecting  the  consideration  of  the  in- 
strument, or  respecting  the  circumstances  of  its  execu- 
tion, of  the  utmost  importance  to  one  or  other  of  the 
parties;  and  if  the  rule  were  established,  that  the  mere 
absence  of  the  witness  beyond  the  process  of  the  conrt, 
was  a  sufficient  foundation  for  the  admission  of  pro<^ 
of  his  handwriting,  it  is  obvious,  that  in  this  countiy, 
it  might  lead  to  abuse  and  most  mischievous  coB&e- 
quences,  by  inducing  the  witness  to  absent  himself,  for 
a  time,  across  the  line  of  the  State. 

We  do  not  mean  to  be  understood,  however,  as  lay- 
ing it  down  as  an  inflexible  rule  in  all  cases,  that  a 
change  of  residence  or  domicil  is  necessary  to  warrant 
the  admission  of  secondary  evidence.  Although  this  fiact 
may  not  be  established,  or  be  left  doubtftil,  yet  if  the 
absence  has  been  for  a  considerable  length  of  time,  and 
there  can-  be  no  reason  to  suspect  collusion,  and  all 
reasonable  diligence  has  been  used  to  procure  the  at- 
tendance of  the  witness ;  it  would  seem  unreasonable  to 
hold  that  secondaxy  evidence  might  not  be    resorted  to 

such  a  case.     We  think  it  might,  and  for  the  same 
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reason,  that  althongh  the  witness  actaally  be  within 
the  jurisdiction,  yet  if,  after  diligent  enqnirj,  he  eannot 
be  found,  secondary  evidence  is  admissible. 

The.  result  is,  in  this  case  before  us,  that  the  Second- 
ary evidence  was  improperly  admitted;  and  upon  this 
ground  the  judgment  must  be  reversed. 


The  State,  ybr  the  vse^  cfec.,  vs.  G.  M.  Shakp  et  al. 


I,  SBXRin.  Hii  liability  for  failing  to  levy  on  disputed  property  with' 
otU  indemnity.  Act  of  1826,  eh.  40,  §  2.  An  officer  is  not  liable  for 
ikiling  or  refusing  to  levy  upon  disputed  property,  or  for  iaifing  or 
omittiDg  to  sell  it  when  levied  upon,  unless  he  be  indemnified.  And 
his  return  as  to  the  facts,  is  evidence  for  him,  to  be  considered  of  by 
the  Jury  with  the  other  evidence  in  the  canse. 

^    Sami.     Same.     Demand  </ indemnity  not  neeeeeary.     Tlie  aiit  of  1825, 
ch.  40,  g  2,  was  intended  to  protect  an  officer  from  the  peril  of  a  dis- 
puted title  to  property,  supposed  to  be  liable  to  execution.     To   entitle 
him  to  that    protection  it  is    not  necessary  thai   he  should  notify   the 
plaintiff  or  demand  the  indemnity. 


FROM    GIBSON. 


This  was  an  action  of  debt  upon  a  constable's  bond, 
from  the  circuit  court  of  Qibson,  brought  to  recover  the 
amount  of  an  execution  placed  in  the  hands  of  said 
constable,  which  he  levied  upon  property  and  failed  to 
sell,   because  the    title  was  in  dispute   and  he  was  not 
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indemnified.  At  March  term,  1855,  there  wa8  yerdict 
and  judgment  for  the  defendant,  Fitegerald,  judge,  pre- 
siding, from  which  the  plamtiff  i^pealed  in  error. 

8.  Williams,  for  the  plaintiff. 

M.  &  H.  Bbown,  for  the  defendant. 

ToTTEN,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  Seay  and  Sharpe  were  sued  in  debty 
as  sureties  of  James  Turner,  on  his  official  bond.  An 
execution  ^  for  $144  00,  in  favor  of  plaintiff *s  inteBtate 
against  John  P.  Thomas  and  others,  was  levied  by 
said  constable  on  two  negro  slaves  as  the  property  of 
Thomas. 

It  is  averred,  that  the  constable,  contrary  to  hi» 
duty,  fiedled  and  neglected  to  sell  and  dispose  of  Bidd 
property  to  satisfy  the  execution,  which  remains  un- 
paid. 

The  defence  is,  that  the  debtor's  title  to  the  proper- 
ty was  diqncted^  and  no  indemnity  being  given,  the 
levy  was  released.  Such  in  effect,  is  the  constable's 
return,   which  was  read  in  defence   at  the  trial. 

There  is  proof  tending  to  show  that  Thomas'  title 
to  the  slaves  was  in  dispute. 

The  trial  resulted  in  a  judgment  for  the  defendants, 
and  the  plaintiff  appealed  in  error. 

1.  It  is  insisted  that  the  judge  erred  in  his  instme- 
tion  to  the  jury.  His  instruction  was :  "  That  an  of- 
ficer is  not  liable  for  reftising  or  omitting  to  levy,  or 
for  reftising  or  omitting  to  sell   the  property   after  it  ia 
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levied  on,  where  the  title  ifl  in  diqyute^  nnkes  he  be 
indemnified.  That  the  officer's  letom  is  evidoioe  for 
him,  to  be  oonBidered  of  with  other  evidence,  by  the 
juiy." 

In  thiB  there  is  no  error.  The  inBtmotion  is  in 
accordance  with  the  true  intention  of  the  act  of  1896, 
<ch.  40,  §2,  and  cases  decided  hj  this  eoort  on  the 
snbject.  Sambht  vs.  Semdon^  8  Humph.,  B^.,  S4. 
S(»unden  (b  Martin  vs.  EamSj  4  Humph.  Bep.,  78. 

And  BO  an  officer's  return^  setting  finth  a  valid 
evouse  for  a  failure  to  levy,  or  a  fiiiliire  to  sell  uider 
an  execatiim  in  his  hands,  is  prima  fame  evideoce  of 
the  &ct  in  his  &vor:  snbject  of  course  to  be  fitlsified 
by  other  jwoof.    2  Greenl.   Ev.,  4  686. 

2.  The  plaintiff's  ooonsd  requested  the  judge  to  in- 
stmct  the  jury,  that  after  a  levy  on  the  property,  it 
was  the  duty  of  the  officer  to  notify  the  plaintiff  that 
the  title  was  in  dispute^  and  to  demand  an  indemnity 
before  he  could  lavfully  release  the  levy. 

The  request  was  refiised,  and  we  think  properly. 
The  act  of  1826  was  intended  to  save  the  officer  from 
tTie  peril  cf  a  disputed  title  to  property  supposed  to 
be  liable  to  execution.  It  contains  no  provision,  that 
to  entitle  him  to  its  protection,  he  shall  notify  the 
plaintiff  and  demand  an  indemnity.  The  provision  sim« 
ply  is,  in  effect,  that  he  is  not  bound  to  levy  or  to 
sell  where  the  title  to  the  property  is  disputed,  with- 
out a  proper  indemnity  against  the  peril.  We  cannot 
interpolate    the  conditions  insisted  upon  by  counsel. 

In  many  cases  it  would  not  be  convenient,  or  even 
practicable,  to  give  the  notice  and  demand  the  indemni- 
ty;  and,  therefore,    the   validity  of  the  officer's  act,  in 
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the  release  of  a  levy  on  disputed  property,  ought  not 
to  depend  of  necessity  npon  this  circumstance. 

Oertainly  it  is  the  duty  of  the  officer  to  act  in  good 
fidth  and  with  ordinary  diligence  in  all  that  relates  to 
the  execution  of  the  writ.  But  where  the  title  to  the 
properly  is  in  dispute,  the  mere  fidlure  of  the  officer  to 
give  notice  and  demand  indemnity,  will  not  of  itself 
vitiate  his  release  of  the  levy  and  render  him  liable, 
other  circumstances  of  fraud  or  negligence  must  concur 
to  haye    that  effect. 

3.  The  evidence  in  defence,  tending  to  prove  that 
the  property  in  the  slaves  was  disputed,  was  objected 
to.  There  is  no  question  but  that  it  was  competent 
The  defence  rests  upon  the  truth  of  this  fact,  and  of 
course  it  was  proper  to  establish  it  by  the  return  on 
the  execution,   and  other  evidence. 

Let  the  judgment  be  affirmed. 


E.  B.  Ferguson  and  Wife  vs.  E.  B.  Mabon. 


1.  Will.  JRighit  of  lUegiHinaUt.  Not  embraced  hy  timpU  detignaiiom 
of  children,  Evidence,  If  there  be  legitimate  children  to  answer  the 
description  in  a  will,  iUegitimate  children  cannot  take  under  the  descrip- 
tion of  "children,"  although  there  may  exist  grounds  for  strong  impl»- 
cation  or  coiijecture  in  their  ikvor.  In  such  cases  extrinsic  eridence  is 
inadmissible  for  the  purpose  of  raising  a  "  construction  by  circumstancefl," 
except  to  establish  the  &ct  of  illegitimate  children  having,  at  the  date 
of  the  will,  acquired  the  reputation  of  being  the  children  of  the  testa- 
tor, or  of  the  person  named  in  the  wilL 
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2.  Sami.  Ca9e  in  Jut^mmi.  Oomtmetion.  Latent  ambiguity.  Where 
the  testator  bequeathed  a'alaTe  to  his  daughter,  EDenore,  for  life,  with 
remainder  to  his  grand  daughter,  Harriet,  having  two  grand  daughters 
named  Harriet,  one  of  whom  was  illegitimate  and  the  daughter  of  SI- 
lenore,  and  the  other  legitimate,  said  remainder  goes  to  the  le^^timato 
grand  daughter,  and  parol  proof  cannot  be  heard  to  show  that  the  tes- 
tator  meant  the  illegitimate  grand  daughter.  Such  case  does  not  pre- 
sent a  lateni  amhiguHy,  where  two  persons  equally  answer  to  the  same 
description  in  the  wilL  The  term  '* grand  children"  in  its  established 
legal  sense,  applies  strictly  to  the  one,  and  to  the  other  it  does  not 
apply.     ToT»K,  J.,  dissented. 


FROM  MADISON. 


This  action  of  trover,  was  instituted  in  the  circuit 
court  of  Madison  county,  by  the  plaintiffi  in  error 
against  the  defendant,  on  the  8th  day  of  April,  1860, 
for  the  alleged  conversion  of  a  negro  slave  named  Syl- 
via, claimed  by  the  plaintiffs  as  their  property.  On  the 
15th  day  of  July,  1826,  Thomas  Hines,  of  Chester  dis- 
trict, in  the  State  of  South  Carolina,  made  his  last  will 
and  testament,  which  after  his  death  was  duly  probated 
in  the  court  of  Ordinary  of  said  district,  and  admitted 
of  record.  The  fourth  clause  of  the  will  is  as  follows: 
"I  bequeath  to  my  daughter  EUenore,  my  negro  wo- 
man, named  Sylvia,  during  her  life,  and  at  her  death 
to  fall  to  and  become  the  property  of  my  grand  daugh- 
ter Harriet."  At  the  time  of  the  execution  of  the  will 
Ellenore  Hines,  the  daughter  referred  to,  was  the  moth- 
er of  an  illegitimate  daughter,  called  Harriet.  At  the 
same  time  also,  the  testator  had  a  son  named  Ignatius 
Hines,  who  had  a  legitimate  daughter,  named  Harriet, 
who  survived  the  testator  many  years,  and  died  before 
the  commencement  of  this  suit.  Upon  the  trial  below, 
at  September  term,  1854,  the    plaintifis    offered    in  evi- 


620  JA<aa80If: 


E.  B.  Fergvflon  tuad  Wife  v$,  E.  B*  Maflop. 


dence  the  depositions  of  several  witnesses  to  prove  that 
the  illegitimate  grand  daughter,  and  daughter  of  Elle- 
nore,  was  the  '^  grand  daughter  Harriet,"  intended  by 
the  testator.  This  testimony  was  rejected  by  the  court 
upon  objection  of  defendant's  counsel.  His  honor.  Judge 
Sead,  instructed  the  jury,  that  ^^  if  they  found  that  the 
testator  had  a  legitimate  grand  daughter  named  Harriet, 
and  that  the  plaintiff  was  an  iUegitunate  grand  daugh- 
ter, though  of  the  same  name,  yet  the  legitimate  grand 
daughter  would  be  entitled  to  the  property  after  the 
death  of  Ellenore,  the  tenant  for  life,  and  that  it  was 
not  competent  for  the  plaintiff  to  prove  by  the  declara- 
tions of  the  testator,  or  other  parol  evidence,  that  4he 
illegitimate  grand  daughter  was  meant  by  the  testator, 
although  she  answered  the  description  in  the  will,  as 
well  as  the  legitimate  grand  daughter."  There  was  ver- 
dict and  judgment  tor  the  defendant,  fjtom  which  the 
plaintifis  appealed  in  error  to  this  court. 

S.  McOlakahak,  for  the  plainti£&  in  error,  argued: 

Parol  evidence  is  admissible,  to  prove  which  of  the 
two  grand  daughters  the  testator,  Thomas  Hines,  meant, 
he  having  two  grand  daughters  of  the  name  of  Harriet 

The  object  in  all  cases  is  to  ascertain  the  intentioa 
of  the  testator.  6  M.  &.  W.,  863-7,  and  1  Greenlesfs 
Ev.,  §  289,  and  note. 

Courts  of  law  admit  extrinsic  evidence  of  tfUenUoii 
to  make  certain  the  person  or  thing  intended,  where 
that  person  or  thing  is  described  in  terms  equally  ap- 
plicable to  more  than  one  person.  Vide^  rule  7,  for 
the  admissibility  of  parol  evidence  in  the  interpretation 
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of  wins,  by    Mr.    Wigram,  in    noU.    1  Greenleaf  Ev. 
}387. 

If  Thomas  Hmee  had  not  known  his  grand  daughter 
Harriet,  the  daughter  of  Ignatins  Hines,  the  bequest  in 
the  will  cotdd  not  have  gone  to  her,  for  want  of  interir 
turn  in  the  mind  of  the  testator.  5  Meeson  &  Welsby, 
371,  in  note;  and  (Hayton  vs.  JSTewgrnt^  13  Meeson  & 
Wda.,  2001 

Dieel&rations  of  tiie  testator,  after  the  date  of  the 
win,  are  competent  to  explain  a  latent  ambiguity;  such 
as,  which  of  two  persons  was  meant  by  the  testator, 
when  either  will  suit  the  description.  40  vol.  E.  0. 
L.  Bep.,  92 — and  also  at  page  83,  where  claim  was 
set  np  by  an  illigitimate  daughter;  parol  evidence  was 
admitted  to  show  the  actual  intention  of  the  testator. 
Ward  and  vstfe  vs.  Espy^  6  Humph.,  447,  is  not  like 
this  case.  There,  the  bequest  was  to  Cynthia  Espy,  dur- 
ii^  the  life  of  her  husband,  William  Espy,  and  at  her 
death,  to  the  oldest  daughter  of  the  said  William. 
Espy  had  had  two  wives,  and  had  a  daughter  by  each, 
and  the  argument  for  the  defence  was,  that  the  daughtei' 
by  the  second  wife  was  the  legatee  intended  by  the 
testator,  and  desired  to  introduce  parol  proof  that  she 
was  the  individual  meant  by  the  testator.  The  court 
decide  that  this  cannot  be  done,  because  that  would 
enable  one  to  take,  who  was  not  the  oldest  daughter; 
and  therefore  not  filling  the  description  in  the  will. 

But  in  the  case  before  the  court,  the  illegitimate 
grand  daughter  fills  the  description  in  the  will  as  com- 
pletely as  the  legitimate  one.  On  the  first  point,  vide 
5  2,  Meeson  &  W.,  129.  6  do.  do.,  363-6,  and  notes  to 
both    cases.     2    Williams    on    Executors,    989-90.     IS 
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MeeBon  &  Welsby,  200:  and  where  one  of  the  p^Bons 
filling  the  description  in  the  will  is  legitimate,  the 
other  illegitimate;  parol  evidence  is  competent  to  show 
that  the  testator  actually  intended  the  illegitimate  to 
take.  See  2  Williams  Ex.,  944.  40  English  Com.  L. 
Keports,  83. 

The  declarations  of  the  testator,  Thomas  Hines,  should 
have  been  received  in  this  case,  and  given  to  the  jniy, 
showing  that  the  illegitimate  grand  daughter  was  meant, 
according  to  the  authorities  above  cited.  40  EngUsh 
Com.  Law  R,  92. 

It  is  laid  down  in  some  of  the  books,  that  dedara- 
tions  made  at  the  date  of  the  will  alone  are  admissi- 
ble; but  this  is  not  sustained  either  by  principle  or  au- 
thority.    See  the  last  book,  page  83. 

MioAjAH  Bullock,  for  the  defendant  in  error  argued: 

1.  For  the  defendant  in  error,  it  is  insisted,  there 
is  no  error  in  this  charge  of  the  court  to  the  juiy, 
and  that  it  is  not  only  substantially  but  technically  cor- 
rect in  every  part  of  it. 

2.  It  is  an  established  rule  of  law,  that  whenever 
the  general  description  of  children  (and  we  may  well 
say  grand  children)  in  a  will,  will  include  legitimate 
children,  it  cannot  also  be  extended  to  illegitimate  chil- 
dren; in  other  words,  where  there  are  legitimate  chil- 
dren to  answer  the  description  of  ^^ children"  the  rule 
of  law  is,  that  legitimate  children  only  will  take.  8 
Williams  on  Executors,  943,  944,  945. 

3.  In  the  case  of  Ca/rtvyrigTit  vs.  Yarkdry^  it  was 
held  that  an  illegitimate  child  was  not  entitled  to  a 
share  under  a  devise  to  children  generally,  notwithstaod- 
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[isg  a  strong  implication  upon  the  will  in  favor  of  that 
child.    6  Vesey,  680,  682-84-35. 

4.  In  the  case  of  Qodfrey  vs.  Dam%^  it  was  held 
that  an  iUegitunate  child  was  not  entitled  under  the 
description  of  children  in  a  will,  though  the  testator 
knew  the  state  of  the  family,  yiz:  that  there  were  seve- 
ral illegitimate  children,  and  no  legitimate  children,  6 
Yesey,  43,  et  seq. 
*******        *         *** 

7.  In  the  case  of  Mortimer  vs.  West,  3  English 
Condensed  Chancery  B.,  442,  the  lord  chancellor  de- 
clared the  law  to  be,  that  where  there  is  a  bequest  to 
children  generally,  legitimate  children  must  be  meant, 
unless  it  is  shown  by  something  in  the  will  amounting 
to  necessary  implication,  that  the  testator  intended  the 
bequest  should  be  to  illegitimate  children. 

8.  In  the  case  of  Swaine  vs.  Kenerly,  the  question 
in  this  case  was  directly  decided:  1st,  that  under  the 
description  of  ^^  children "  in  a  will,  illegitimate 
children  existing  at  the  date  of  the  will,  are  not  en- 
titled, unless  proved  by  the  will  itself,  to  be  intended, 
and  that  the  will  itself  must  prove  that  illegitimate 
children  are  intended:  and  2nd,  that  extrinsic  evidence 
can  be  received  only  for  the  purpose  of  collecting  who* 
had  acquired  the  reputation  of  being  children  of  the 
person  named  in  the  will.  1  Yesey  &  Beam's  Chan. 
E.,  469,  470-71. 

9.  In  Harris  vs.  Lloyd,  it  was  held  that  the  ille- 
gitixnate  children  are  not  entitled  under  the  description 
of  children  in  a  will,  the  intention  not  being  apparent 
upon  the  fistce  of  the  wHl.  11  Con.  Eng.  Chancery 
R,  174,  176. 
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10.  Whenerer  the  general  descriptioii  of  children  in 
a  will  would  indnde  legitimate  children,  it  caimot  also 
be  extended  to  iUegiiimats  ohUdten,  4  Condensed  Eng. 
Chan.  R,  5(J»-4-6.  Vide,  Ward  vb.  Etpy,  6  Humph., 
447.  We  think  there  are  no  anthoritiea  in  conflict 
with  caaea  above  cited,  that  they  apply  diroofly  to,  and 
are  deciaive  of  the  case  before  the  oonvt,  and  that  the 
judgment  of  the  circuit  court  ought  to  be  affirmed. 

MoKnnn&r,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trover,  brought  in  the  ciimit 
court  of  Madison,  to  recover  the  value  of  a  finale 
slave  named  SyMa,  claimed  by  Ferguson  and  wile, 
which  the  defendant,  on  demand  being  made,  rinsed  to 
surrender  to  them.  Judgment  was  for  the  defendant, 
and  an  appeal  in  error,  by  the  plaintiffi  to  this  court 

The  plaintiffs  set  up  claim  to  the  slave  under  the 
following  clause  in  the  will  of  Thomas  Hines,  who  do* 
parted  this  life,  many  years  ago,  in  the  State  of  South 
Carolina,  vie:  ^^I  bequeath  to  my  daughter  Ellenore, 
my  negro  woman  named  Sylvia^  dxuing  her  life,  and 
at  her  decease,  to  &11  to  and  bec(mie  the  property  <^ 
my  grand  daughter,  Harriet." 

Ellenore  Hines,  to  whom  tiie  life  interest  in  the 
slave  Sylvia,  was  given  by  the  foregoing  bequest,  died 
sometime  before  the  commencement  of  this  suit,  and 
the  defendant  is  the  administrator  of  her  estate,  and  in 
that  character  received  said  slave  into  his  possession. 

The  point  of  controversy  in  the  case,  grows  out  of 
the  following  state  of  £Etcts:  The  testator,  Thomaa 
Hines,    at    the  time  of  making    his  will,   had,  in  fiict, 
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iwo  grand  daughters,  both  of  whom  were  called  and 
known  by  the  same  christian  name  of  Harriet.  One, 
the  illegitimate  child  of  his  daughter  EUenore  named 
in  the  foregoing  bequest;  the  other  a  legitimate  child 
of  his  son  Ignatius.  Harriet,  the  natural  daughter  of 
EUenore,  afterwards  intermarried  with  Ferguson,  and  she 
and  her  husband  are  plaintiffs  in  this  action.  The  le- 
gitimate grand  daughter,  Harriet,  died  some  time  after 
the  death  of  the  testator,  but  before  the  termination  of 
the  life  interest  in  the  slave  Sylvia,  and  Ignatius  Hines, 
the  father  of  the  last  named  "Harriet,"  claims  the  re- 
mainder interest  in  said  slave,  under  the  foregoing  be-^ 
quest  in  the  will  of  Thomas  Hines,  as  the  distributee 
of  his  deceased    daughter. 

Testimony  was  adduced  on  the  trial,  by  the  plain- 
tiffs, which  tends  to  establish  beyond  all  controversy, 
that,  "Harriet,"  the  natural  child  of  EUenore,  was  the 
person  intended  by  the  testator  as  the  object  of  his 
bounty. 

The  circuit  judge  instructed  the  jury,  that  it  was  not 
competent  to  the  plaintiffs  to  show,  by  parol  evidence, 
that  the  iUegitimate  grand  daughter  was  the  person 
meant  by  the  testator;  and,  that  in  law,  the  legitimate 
grand  daughter  was  alone  entitled  to  take  interest  in 
in  remainder  in  the  slave,  under  the  wiU. 

The  question  is,  did  the  court  err  in  this  instruc- 
tion? We  think  not.  We  have  bestowed  upon  the 
case  a  careful  consideration,  and  are  thoroughly  satis- 
fied that  the  law  was  correctly  laid  down  by  the  cir- 
cuit judge.  It  would  be  a  useless  labor  to  notice,  in 
detaU,  the  numerous    cases  upon  this  subject    which  we 

have   examined.      Most  of  the  authorities  wiU  be  found 
41 
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collated  or  referred  to,  in  the  recent  work  of  Jarmon 
on  Wills,  vol.  2,  ch.  31.  And  upon  a  carefhl  exami- 
nation it  will  be  found,  that  there  is  really  no  conflict 
of  judicial  opinion  upon  the  question  under  considera- 
tion. 

The  stem  rule  of  the  common  law  is,  that  a  bastari 
cannot  take  by  inheritance,  "being  looked  upon  as  the 
son  of  nobody."  Neither  can  he  take  by  deed  or  will, 
by  any  claim  of  kindred,  having  no  relations,  and  not 
being  favored  in'  law;  he  can  only  take  under  such  a 
description  as  sufficiently  identifies  him  as  the  intended 
object  of  the  testator's  bouniy.  The  long  established 
and  uniform  rule,  therefore,  is,  that  a  gift  to  children, 
sons,  daughters  or  issue  imports  prima  facie  legitimate 
children  or  issue,  excluding  those  who  are  illegitimate. 
Nor  will  expressions,  or  a  mode  of  disposition,  afford- 
ing mere  conjecture  of  intention,  be  a  ground  for  tiieir 
admission.  To  entitle  illegitimate  children  to  take,  die 
intention  to  include  them  under  the  description  of  diil- 
dren  must  appear  from  the  will  itself,  either  by  express 
designation,  or  necessary  implication  collected  from  the 
instrument  itself;  in  the  construction  of  which,  the 
terms  children,  issue,  &c.,  are  to  be  considered  prima 
facie  to  mean  legitimate  children,   issue,  &c. 

To '  entitle  illegitimate  children  to  take  under  the  de- 
scription of  children,  there  must  be  a  clear  manifesta- 
tion of  an  intention  to  use  the  word  children  in  a  sense 
different  from  its  ordinary  legal  signification,  and  the 
same  rule  applies  where  the  gift  is  to  persons  described 
as  standing  in  other  or  different  degrees  of  relationship 
to  the  testator. 

This  rule,  that  the  intention    to  give  to   illegitimate 
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'  children  (as  distingnislLed   from  legitimate)  most  .appear 

on  the  lince  of  the  will,  is  not,  however,  to  be,  under- 

;6tood    as  preoluding  all  enquiry   into  the   atate    of  , the 

testator's  family.     In  some  ^saees   it   cannot    be  known 

.  from  a  mare  perusal  of  tbe^  will,  whether  legiti^oi^te.  or 
illegitiniate  children  were  intended  j  and  when  it  is  as- 
certained, that  there  were  no  oUier  than  illegitimate 
children  in  exi^^race,  the  conclusion  that  they  were  the 
contemplated  objects  of  the  gift,  is  irresistible.  As 
wb^^e  the  devise  or  bequest  is  to  the  children  ''now 
•  living"  of  a  p^cson  who  had  no  other  than  illegitijqaate 
children  at  the  date  of  l^e  will,  they  will  be  entitled 
to  take.  And  upon  the  same  principle  a  gift  to  ,  the 
^'children  of  the  late  C".  a  person  who  at  the  date  of 
the  will  was  dead,  leaving  illegitimate,  but  no  legitiia^te 
children,  was  held  good  as  to  such  illegitimate  children. 

-  So  a  legacy  to  "my  son  John,"  or  to  "my  gcand 
daughter  Mary,"  the  testator  having  no  child  or  grand 
child  of  the  name  of  John  or  Mary,  expept  sudi  as^,  are 
illegitimate,  has  beeui-held  good.  1  Atk.,  410.  .  Cited 
in  2  Jarmon  on   Wills,    p.  135. 

But  it  will    be.  borne  in  mind,  ..Ijhat  the    grqund  of 

. .  idisttnction  in  these  anql  similar  cases,,  is,  that  according 
to  the,  stat^  of,  facts  existing  at  the  making  of.  the  will, 
legitimate  . K^lf^'en  never  could  haye  claimed,  under  .the 
bequest  or*  devise^.and  therefore,  could  not,  have  .boon 
in  the  testator's  .  contemplation.  .  The  rule,  however,,  is 
inflexible,  J  that  if  there,  are  legitimate  children  to,  an- 
swer the  description  in  the  will,  illegitimate  .cl^ldren .  can- 
not take,  uuder.the  description  of,, children,  even  al- 
thou^.  there   may.  exist  <  groyind  {q€  .  sixong  conjecture,  or 

...impBcatioii  in  tk^t-.iwor.    And  in  ifmch.,fA8es,4.extp?p0ie 
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evidence  is  inadmissible  for  the  purpose  of  ^^  raising  a 
constmction  by  circamstanoes "  except  to  establish  the 
&ct  of  illegitimate  children,  having  at  the  date  of  the 
will  acquired  the  reputation  of  being  the  children  of  the 
testator,  or  of  the  person  named  in  the  will. 

In  the  case  under  consideration,  it  must  be  taken, 
that  by  the  term  grand  daughter,  the  testator  meant  a 
legitimate  grand  daughter.  In  ascertaining  the  intention 
and  meaning  of  the  testator,  it  must  be  presumed  that 
a  term  employed  in  the  will,  of  definite  legal  import, 
was  used  and  intended  to  be  understood  in  its  legal 
signification,  unless  from  something  in  the  context,  it 
sufficiently  appeared  that  a  different  meaning  was  at- 
tached to  it.  There  is  nothing  on  the  face  of  this  will 
that  indicates  with  sufficient  certainty,  that  by  ^^grand 
daughter"  he  meant  any  thing  different  firom  what  the 
law  imports.  The  circumstance  that  the  interest  in  re- 
mainder, in  the  slave,  to  his  ^'  grand  daughter,  Harriet," 
after  the  death  of  his  daughter  EUenore,  is  coupled  in 
the  same  clause  of  the  will,  with  the  gift  of  the  life 
interest  to  the  mother  of  the  illegitimate  grand  daughter, 
might  give  rise  to  a  plausible  conjecture  or  inference, 
that  the  person  in  the  contemplation  of  the  testator  to 
take  in  remainder,  was  the  daughter  of  the  donee  of 
the  life  interest.  But  this,  to  say  the  most  of  it,  is 
mere  conjecture:  and  all  the  authorities  concur  that 
mere  inference  or  conjecture  cannot  be  admitted  to  re- 
pel the  stern  and  positive  implication  of  law  against 
the  claim  of  illegitimate  persons. 

The  case  then  upon  the  law  is  clearly  against  the 
claim  of  tiie  plaintiffs.  The  legitimate  grand  daughter, 
^Harriet,   folly   and    exactly    answers   the    description  in 
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the  will;  and  more  than  this,  there  was  no  other  per- 
son in  existence  at  the  date  of  the  will,  who,  in  view 
of  the  law,  did,  or  could  fall  within  such  description. 
This,  then,  is  no  case  of  latent  ambiguity;  and  the  doe- 
trine  upon  that  subject  has  no  application.  This  is  not 
a  case  of  two  persons  equally  answering  to  the  descrip- 
tion in  the  will.  Here,  one  of  the  persons  clearly  falls 
within  the  description;  and  the  other  as  clearly  does 
not.  The  term  ^' grand  daughter"  in  its  established 
legal  signification,  applies  strictly  to  the  one;  and  to 
the  other  it  does  not.  apply. 

No  authority  can  be  found  to  sanction  the  admission 
of  extrinsic  parol  evidence,  in  such  a  case,  that  the  ille- 
gitimate grand  daughter  was  the  object  of  the  testator's 
bounty;  because  it  would  be  to  contradict  what  a  p<^si- 
tive  rule  of  law  pronounces  to  be  the  plain,  settled 
meaning  and  intention  of  the  testator  from  the  words  of 
the  will.  For  the  principle  here  laid  down,  we  refer  to 
2  Jarmon  on  Wills,  129  to  155.  2  Williams  on  Exe- 
ecutors,   944,   945,  and  cases   referred  to. 

The  judgment  will  be  affirmed. 

ToTTEN,  J.,  dissented:  I  agree  that  where  the  lega- 
tee is  designated  as  child  or  grand  child,  a  legitimate 
will  take  to  the  exclusion  of  an  illegitimate.  The  law 
presumes  that  a  legitimate  child  was  intended,  and  in 
general,  it  is  not  competent  to  show  a  diflferent  inten- 
tion by  evidence  extrinsic  of  the  will. 

But  that  is  not  the  present  case.  The  testator  gives 
the  slave  to  his  daughter  EUenore,  for  life,  remainder 
to  his  ^^ grand  daughter,  Harriet. '^^  The  legatee  in  re- 
mainder is  designated  not  only  as  grand  daughter^  which 
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ill  point  of  feet  k  tFite,  but  hy  her  proper  TUims:  and 
ettriiQsic  evidenoe  is  competent  to  identify  the  person  to 
^om  the  legrfcy  is  given  by  name.  It  is  not  a  ques- 
tion of  prefdreno^^  but  merely  of  inUntion^  arid  identity. 
There  being  two  persons  of  the  same  name,  a  latent 
attbignity  is  raised,  and  paiH)!  erid^dce  is  competent  to 
remove  it.  If  there  were  but  one,  ^nd  that  the  illegit- 
imate, would  she  not  take  the  bequest?  Most  certainfy 
sM%  would.  But  because  there  are<  two  tiamed  Harriet,  it 
is  a  case  of  latent  ambiguity,  and  therefore  the  paiol 
proof  is  competent.  The  proof  clearly  shows  that  Harri- 
et, the  daughter  of  Ellenore,  was  intended.  The  present 
judgment  extends  the  rule,  as  I  think,  to  a  new  case, 
alid  violates  a  lawful  intention  of  the  testator. 
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1.  Kkw  Tuals.  In  eitfU  eoM*.  Upon  faett^  The  proper  prmetiee.  of 
to,  in  the  circuit  court.  The  supreme  court  id  the  exercise  of  its  reTi* 
Rory  jurisdiction  throQgb  the  imperfect  mddinm  of  a  blU  of  exoeptiQiii^ 
where  the  evidence  is  often  notiullj  stated  or  iDsccnrately  stated,  and 
the  credit,  manner  and  intelligence  of  witnesses  of  necessity  obecnr^ 
represented,  in  considering  the  merits  of  a  verdict,  win  heritate  to  pi^ 

.  nounce  against  the  opinion  of  the  circuit  judge  who  tried  the  cause, 
and  who  declares  himself  satisfied.  The  rule  of  the  supreme  court  in 
civil  eases  is  therefore,  inflexible,  that  no  new  trial  will  be  grantecl  op* 
on  the  fiiets  merely,  where  there  is  any  evideneo  to  sappoH  the  ver> 
diet,  or  a  mere  contrariety  of  evidence  on  the  issue  in  the  ease.  Tliii 
being  the  stem  and  obviously  proper  rule  of  prsctiee  in    the    court  ef 
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hat  resort— it  of  necessity  imposes  upon    the  judge   at   niH  priu$  the 
responsbility  of  weighing  well  the  force  and  effect  of  the  evidence,  and 
of  adopting  a  more  iiberal  rule  of  praotioe  upon  this  subject     Where  a 
verdict  stands  upon  the  facts,  opposed  to  the  equity  and  justice  oi  the 
case,  the  cutsuit  judge  should  set  it  aside  and  grant  a  new  trial 
2.    Will.      Te8t€anefUary  eapaeiiy.     The  law  regards  the  integrity  of  the 
mind  and  not  that  of  the  body  as  affecting  the  validity  of  a  testamen- 
tary act     Thus,  where  the  testator  was  eighty-six  years  of  age  at  the  > 
date  of  his  will,  and  frail  and  feeble  of  health— but  of  strong  will,  and"^ 
cheerful  and  sensible  |s  he  ever    had    been,   and  provided    by   his  will    I 
somewhat  more   liberally    for  his    wife  and   daughter,  who  by  kindness   f 
and  attention  daring  his  confinement,  had  established  a  strong  claim  on    V 
his    affections,  than  for  his  other    children,    and  there  was  no  exercise     V 
of  improper  influence   on  the  part  of  the  &vored   legatees,    there   was     A 
no  reason  to  impeach  the  will  on   the  ground  of  ^a  want  of  testamenta-     A 
ry  capacity. 


FROM    WEAKLEY. 


This  issue  devisavit  veL  non^  involving  the  validity 
of  the  will  of  Nelson  Nailing,  dec'd,  late  of  the  conn-' 
ty  of  Weakley,  was  submitted  to  a  jniy  of  said  county 
before  Judge  Fitzgerald,  at  the  June  term,  1854,  of  the 
drcuit  court,  and  resulted  in  a  verdict  in  favor  of  the 
contestants.  A  new  trial  being  refused,  there  was  judg- 
ment, and  an  appeal  in  error  by  the  executor  to  this 
court. 

I.  S.   Hawkins,  ETHEBmaB  and  M.  &  H.  Bbown,  for 

the  plaintiff. 

A.  McCahpbell,   I.   B.   Williams  and  G.   H.   Boul- 
8T0N,  for  the  defendant. 

ToTTEN  J.,  delivered  the  opinion  of  the  court. 
This  case  is  an  issue  devisavit  vd  non^  on  a  sorij>t 
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purporting  to  be  the  will  of  Nelson  Nailing,  deceased. 
Tlie  verdict  of  the  jary  was  in  favor  of  the  coateetant, 
declaring  that  the  script  is  not  a  will — ^thereon  the 
plaintiff,  who  propounded  it,  appealed  in  error  to  this 
court. 

The  question  is,  did  the  circuit  judge  err  in  reft&s- 
ing  to  grant  a  new  trial  on  the  fa6t»  and  merits  of 
the  case? 

It  is  a    settled  and  inflexible    rule  of  this   court,  in 

f  the  exercise  of  ita   revisory  jurisdiction,   not  to  grant  a 

new  trial  merely  on  the  facts,  wTiere  there  is  evidence  to 

support  the  verdicty  or  a  contrariety  of  emdence  on  the 

issue  in  the  case. 

The  reason  is  obvious.  This  court  can  see  the  case 
only  as  it  appears  through  the  imperfect  medium  of  a 
bill  of  exceptions.  The  evidence  is  often  not  folly  stat- 
ed, or  inaccurately  stated.  The  manner,  intelligence 
and  credit  of  the  witnesses  tre  of  necessity,  obscurely 
and  imperfectly  represented. 

In  considering  the  merits  of  a  verdict,  therefore,  this 
court  will  hesitate  to  pronounce  against  the  opinion  of 
the  judge  who  tried  the  cause,  and  who  declares  him- 
self satisfied  with  the  verdict.  And  if  no  principle  of 
law  be  violated  by  his  action  in  the  ease,  the  verdict 
will  not  be  disturbed  except  in  the  extreme  cases  be- 
fore stated.  England  vs.  Burt^  4  Humph.  R.,  399. 
Jones  vs.  Jennings^  10  Humph.,  428.  Oruteher  vs. 
CrutcTier^  11  Humph.,  277.  Graham  on  New  Trials, 
405. 

In  this  view  of  the  subject,  it  is  just  and  reasonable 
that  a  more  liberal  rule  should  govern  at  nisi  priuSy 
than  the  one  which  this  court  from  a  sense  of  duty,  has 
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adopted  for  its  own  action.  Certainly  it  is  competent 
and  proper  for  the  judge  at  nm  priuB  to  weigTi,  the 
evidence,  and  if  it  appear  to  him  that  the  verdict  stands 
opposed  to  the  justice  and  equity  of  the  case,  it  ought 
to  be  set  aside,  and  a  new  trial  granted,  if  the  matter 
in  issue  be  of  sufficient  consequence.  Graham  on  New 
Trials,    368.     Jackson  vs.  Stemburgh,  1  Oaines,  163. 

In  the  present  case,  it  is  insisted  by  the  plaintiff, 
that  the  verdict  is  plainly  against  the  weight  of  evi- 
dence; that  in  feet  there  is  no  proof  in  the -record  to 
support  it — and  therefore  a  new  trial  ought  to  be  granted. 

On  the  contrary,  it  is  argued,  that  in  view  of  the 
well  settled  rule  and  practice  of  this  court  on  the  sub- 
ject, it  is  not  a  proper  case  for  a  new  trial.  "We  have 
carefully  considered  the  case  as  it  appears  in  the  proof, 
and  in  our  judgment  it  is  clear  and  evident,  that  the 
verdict  is  not  a  true  response  to  the  evidence. 

1.  As  to  the  capacitjr  of  the  testator;  we  observe 
that  he  was  eighty-six  years  of  age  at  the  execution  of 
his  will,  Sept.  3,  1850.  The  two  attesting  witnesses 
to  the  will,  had  known  him  for  more  than  a  quarter  of 
a  century,  and  bear  evidence  to  the  soundness  and  force 
of  his  mental  faculties  at  the  time.  One  of  them.  Dr. 
Rogers,  says,  the  testator  was  of  '^strong  wilV^  and 
"sensible  and  cheerfal  as  he  had  ever  been:^  the  other, 
Mr.  Vincent  considered  his  mind  "sound  and  good." 

In  the  opinion  of  witnesses  on  the  part  of  contel^hts, 
the  memory  of  the  testator  had  suffered  decay,  but,  no 
fact  appears  from  which  it  can  be  inferred,  that  there 
was  any  defect  in  his  judgment  and  understanding. 
'Tis  true,  he  was  in  feeble  health  at  the  time,  and  con- 
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fined  to  his  room  from  an  injury  received  in  the  hip 
by  a  fall  some  two  years  before. 

He  lived  after  the  execution  of  his  will  in  Septem- 
ber, 1850,  until  March,'  1862,  when  he  died. 

We  think  there  is  no  reason  to  doubt  the  testamen- 
ti^y   capacity  of  testator* 

^^A  man  n^ay  freely  make  his  testament,  how  old 
soever  he  may  be,  for  it  is  not  thp  integrity  of  the 
hody^  but  of  the  mind^  that  is  requisite  in  testaments." 
Swinb.  part  2,  §  5, 

"The  law  looks  only  to  the  competency  of  the  un- 
derstanding: and  neither  age,  nor  sickness,  nor  extreme 
distress,  or  debility  of  body  will  affect  the  capacity  to 
iQake  a  will,  if  sufficient  intelligence  remains."  Van 
Al9t  vs.  HunteTy  5  Johns.  0.  R,,  148. 

2.  It  is  argued  tlt^at  the  testator  was  imbecile  from 
age  and  disease,  and  that  he  was  fraudulently  iit/luenced 
by  interested  persons,  in  miakiyg  the  dispositions  con- 
tfiined  in  his  will. 

We  are  of  opinion  that  this  argoment  is  founded  in 
mere  assumption.  There  is  nothing  in  the  proof  on 
^hich  it  can  be  predicated.  The  testator  lived  in  the 
bosom  of  his  family,  and  sustained  towards  them  all 
yery  kind,  and  affectionate  relations.  The  will  itself 
contains  intrinsic  evidence  in  its  £&vor;  it  is  a  reasonabU 
and  natural  wiUj  we  do  not  see,  if  it  were  a  mat- 
ter in  itself,  of  any  consequence,  that  there  is  any 
(considerable  inequality  in  the  dispositions  it  makes 
of  his  property  among  his  children.  By  economy  and 
good  judgment  in  his  affairs,  he  had  acquired 
ja  considerable  estate:  some  eighty  slaves,  lands 
and  other     property,    which    he   divides    pretty    equally 
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among  Mb  foni;  chUdl^eD)  after  making   a  liberal   proyl-^ 
Bion.  foi  his  wife.     Som  of  the  prop^ty  named  in  the. 
will  waa   already ,  adyc^cad.  to  the  children,  aa    circum- 
staneaa  required, 

It  is  supposed,  that  the  te^tator'^  wife  and  his  danghr 
ter,  Sarah,  Bell,  es^ercised,  a,  controlling  it^fiuence  oyer 
the:  volition  of  the  testator  in  making  his  will* 

We  see  nothing  in^  the  case  to  warrant  sock  a  con- 
dnsion.  It  is  yery  eyident  that  the  testator  eptertaine^, 
fotTi  his  wif^  ap<l  daughter,  who  attended  him  dnring 
his  protra^^ted  cpnfinepiept,  a,^s^pti^ent  of  mnch  Hnd-; 
ne$6  and  respect,  apd  that  he  was  disposed  t^  SJ^^^s 
the»  in  any  reasQnaUe  reqnept.  But  we  see  no  %yi-^ 
d^ace.  of  apy  dominion  over  the  mind  and  discretiony 
cf^  the  teetibioT.  Nor  dp:  we, see  any  eyidence  of  an. 
bttempt  to  acquire  ^and  assert  such  dominion  oyer  la^i 
mind  and  .(^ration  in  r^l^tion  to  the  dispositions  made 
in  hiS)  will.  On  the.  cpntri^ryi  the  will  was  made,  with, 
car^  and  great  del^berfitio^ii.  The  writer,  of  the  present 
will,  Jiti  Bogers,  had  piepiMred  two  wills  before,  the. 
first.  Oi^e  tbireQ  yei^jts  before,  ix^  which  certapi  alterations^ 
ure  mside  in  the  pre^i^  will.  They  were  not  suggest- 
ed by  the  wife  or  daughter. 

The  priiicipal  alteration  waif  a  change  in  the  S^tfOfir. 
tm^  of  the  estate  giyen  to  the  testator's  wif€|.  In  the 
U>xm^  will  it  waa  Uiftit^.  to  her  fSptr  life;  in  the  prer. 
spnt  it  is.  giyen  in  fee. 

It  was  done  on  the  adyice  and  remonstrance  of  thej 
writer  of  the  will,  in  order,  to  maiotain  the  wi&  ef  the 
testator  in  an  independent  position  as  the  head  of  thie 
fiunily. 

We  may  obsecye,  that  the  imfiuenae  which  yitiate^  % 
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will,  is  Bucli  as  deprives  the  testator  of  his  free 
dgency  and  discretion.  It  is  moral  force,  amounting 
to  coercion  which  the  testator  in  a  spirit  of  suhmission, 
has  no  power  to  resist.  1  Will,  on  Ex.,  87.  Mounr 
tain  vs.  Bennett^  1  Cox,   365. 

Certainly  no  influence  of  the  kind  appears  in  the 
present  case:  and  if  in  fact,  it  existed,  it  does  not  ap- 
pear that  it  was  exercised,  or  that  any  attempt  was 
made  to  exercise  it.  ( 

3.  A .  deed  of  gift  made  by  the  testator  to  his  chil- 
dren in  1825,  for  twenty-nine  slaves,  was  read  in  evi- 
dence. The  record  of  an  action  *for  slander,  of  the 
same  date,  instituted  against  the  testator,  was  also  read. 
It  is  objected  by  the  plaintiflT,  that  the  deed  was  incom- 
petent as  evidence,  it  having  no  relevancy  to  the  issue 
in  the  case. 

We  cannot  say  that  it  was  incompetent,  it  beujg 
explanatory  of  the  condition  of  the  testator's  estate, 
which  he  was  now  disposing  by  his  will.  But  certain- 
ly, as  the  case  was  developed  by  other  proof,  the  deed 
was  of  no   value  whatever,    as   evidence  in  the  case. 

It  was  made  to  evade  the  dreaded  consequences  of 
a  recovery  in  the  action  of  slander.  It  was  not  con- 
sidered and  acted  upon"  by  the  parties  as  an  absolute 
gift;  and  the  testator  continued  to  claim  and  possess 
the  slaves  as  his  own,  as  though  the  gift  had  never 
been  made.  It  was  therefore  proper  to  dispose  of  them 
by  his  will. 

Other  deeds  were  read,  where  the  testator  had  con- 
veyed or  caused  to  be  conveyed  certain  slaves  to  his 
children,  which  slaves  are  also  given  to  them  by  his 
will.     To   these    deeds    the    plaintiff  objects.      For   the 
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TeaBon  before  stated,  we  cannot  consider  them  incompe- 
tent. The  will,  however,  was  intended^  no  doubt,  as  a 
confirmation  of  the  former  gifts,  where  any  had  been 
made. 

We  may  observe  in  regard  to  this  documentary 
proof,  to  which  we  have  referred,  that  though  it  be 
legally  competent^  yet  as  the  case  appears,  no  conclusion 
can  be  deduced  from  it  material  to  the  matter  in  issue. 

Our  judgment  rests,  therefore,  exclusively  upon  the 
facts  and  merits  of  the  case:  and  being  of  opinion 
that  the  verdict  is  not  only  against  the  weight  of  m- 
dence^  but  that  there  is  indeed,  no  evidence  to  support 
it;  the  judgment  will  be  revearsed,  and  the  caua#  re- 
manded for  a  new  trial. 

Judgment  reversed. 


Ehilt  0.  Ouim  et  al.  vs.  Jambs  E.  Masok  et  al. 


1.  PsAcnci.  In  tupreme  court*  Evidmee.  ExeepUon  to  depotUitmi. 
Where  no  exception,  either  general  or  special,  was  taken  in  the  court 
below  to  a  deposition — ^none  can  be  taken  in  the  supreme  court— eren 
vpOQ  grounds  of  inoompeteney  apparent  upon  the  record. 

2.  Etidbroi.  Witksss*  Donor  of  alave  who  toarranti  title.  The  donor 
of  a  slave  who  had  made  to  the  donee  a  yoluntary  warranty  of  title, 
is  a  competent  witness  to  support  the  same  against  a  conflicting  title. 

8.  LoAX.  Ofdavo,  StahOe  of  flroudi.  Jet  o/ 1801,  eh.  26,  %%.  The 
act  of  1801,  ch.  26,  g  2,  upon  the  subject  of  fraudulent  loans,  con- 
templates only  such  loans  as  might  be  germinated  at  any  time  within 
the  time  spedfled,  by  "demand  made  and  panraed  by  due  prooess  of 
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hw."  If  the  dtmtion  of  said  Idaa  bd 'fixed  by  oonincft,!  tbe'^fltttme 
does  not  apply.  Vide.  2  Yerg.,  78. 
4.  Sams.  Same.  Same.  Where  a  fiither  gave  to  his  daughter,  a  feme 
covert,  the  use  of  a  alaTe  for  tve  coosecutire  years,  taking  from  her 
husband  hia  notes  for  the  hire,  for  four  years  of  the  time,  for  the  pni^ 
pose  as  proven,  of  protecting  said  slave  for  the  use  of  the  daagfater, 
from  the  creditors  of  the  husband — such  a  trandactlon  '  and  the  posses- 
sion under  it,  is  not  a  k)an  wittin  the  meaning  of  thi  act  of  1801,  ch. 
25,  §  2,  although  there  was  avowedly  no  purpose  on  the  pari  of  the 
fiither  to  collect  said  notes. 


FROM    FAYBTTB. 


This  bill  was  filed  in  clianfcfery,  at  Sonluriemlle,  up- 
on'j;he  facts,  and  for  the  part)oseB  stated  in  the  opin- 
ion. At  the  March  term,  1855,  Ohancellor  Williams 
decreed  in  fayoj  of  the  complainants,  from  which  defend- 
ants appealed. 

Joe;.  L.  Pulliah,  for  complainants: 

The  only  question  arising  in  this  case  is,  whether 
there  was  a  hiring  from  witness,  Bobert  Saunders,  of 
negro  woman  Marj,  or  whether  it  was  a  loan  of  the 
property?  If  the*  hiring  is  erident  -and  dear,  then  the 
coiiil()lainant8  are  entitled  to  the  relief  prayed.  Other- 
wise, not.  Porter  <t  Allison  yb.  Anwtronj^  ei  <iL,  i 
Yerg.,  K.,  74,  81. 

OUliam  yb.  Spence^  6  Humph.,  160,  164,  relied  up- . 
on  by  defendants,  ifi(  not  here  controverted. 

JoHir  W.  Habbis,  for  defe&dantB,  said: 

Ii\  tiiiB  tase  I  insist  that  this  ecrorb  has  no  jurisdic- 
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tion.  THiat  the  remedy  is'  purely  legal.  And  it  b 
thought  no  case  can  be  found  where  a  court  of  equity 
will  interfere  under  such  a  state  of  facts  as  are  pre- 
sented in  this  record. 

K  this  is  not  an  action  of  detinue^  brought  in  a 
court  of  chancery,  it  must  be  because  the  plaintifrs  have 
asserted  their  demand  by  a  bill  instead  of  a  declaration. 
1  Robertson's  Eep.,  823. 

That  a  court  of  equity  will  rieetrain  an  ofBcer  from 
selling  a  slave  claimed  as  the  property  of  another,  is 
admitted.  4  Yerg.,  84,  98.  And  this  results  from 
this  peculiar  property,  "a  property  in  intellectual,  and 
moral,  and  social  qualities,  in  skill,  in  fidelity,  and  in 
gratitude,  as  well  as  in  capacity  for  labor."  10  Yerg., 
30,  40. 

Formerly,  it  was  held  to  warrant  the  restraining  pow- 
er of  this  court  in  this^  class  of' cases,  that  the  affection 
and  attachment  of  master  and  slave,  must  be  grounded 
on  some  particular  cause  set  forth  and  proven.  But  t^is 
is  now  abandoned,  and  the  jurisdiction  assumed  general^ 
ly,  because  the  rights  of  humanity  combine  themselves 
with  the  rights  of  property^  which  must  be  equally  true 
in  every  case.    4  Yerg.,  84.    6  Yerg.,  24.    8  Yerg.,  63. 

And  to  authorize  the  court  to  iiiterfere,  the  com- 
plainant must  make  out  in  himself,  an  undoubted  and 
dear  right  of  property,  or  else  the  court  will  leave  him 
%to  litigate  at  law  and  before  a  jury  his  doubtful  right. 
4  Yerg.  84,  98.  Pope  vs.  JSbKn,  3 'Humph.  Kep., 
418,    416. 

To  entertain  jurisdiction  in  every  case,  would  super- 
sede, to  a  great  extent,  the  action  oi  detinue.  5  Yerg., 
143,  143.     And  would  obliterate  the  line    of  demarea- 
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tion  between  the  two  tribunaLs,  so  far  as  slave  property 
is  concerned,  and  permit  actions  of  detinue  for  the  re- 
covery of  slaves  indifierently,  in  a  court  of  law  or  a 
court  of  chancery,  at  the  election  of  the  claimant.  1 
Eobertson's  Eep.,  327. 

If  the  defence  be  purely  legal,  it  is  not  under  any 
circumstances  a  fit  subject  for  chancery  investigation, 
and  therefore  no  neglect  on  the  part  of  the  defendant  in 
chancery,  in  insisting  on  the  want  of  jurisdiction,  will 
prevent  him  from  availing  himself  of  it  upon  the  hear- 
ing, or  in  other  words,  neglecting  to  demur,  and  an- 
swering over  upon  the  merits,  wiU  not,  in  such  case, 
give  jurisdiction.      5  Humph.,  50,  62. 

Ko  case  can  be  found,  it  is  thought,  where  the  sale 
has  been  made,  that  the  purchaser  has  been  held  in  a 
court  of  chancery  to  give  up  the  slaves;  or  in  other 
words,  when  the  court  of  chancery  entertains  jurisdic- 
tion against  the  purchaser.  It  is  only  in  cases  where 
the  title  is  clear  that  the  court  will  enjoin  the  creditor 
and  oflScer  from  selling  slaves,  the  property  of  another. 
The  party  claiming  title,  neglecting  to  assert  his  ri^t 
by  permitting  the  officer  to  sell,  cannot  seek  the  pro- 
tection of  this  court,  unless  he  wishes  a  discovery  of 
some  sort,  or  charges  that  the  slaves  will  be  removed, 
but  is  required  to  litigate  his  rights  in  a  court  of  law. 
In  this  case  no  discovery  is  sought;  no  charge  made 
that  defendant  is  about  to  remove,  or  will  remove 
the  slaves  .out  of  the  State*  Then  according  to  all  the 
authorities  this  court  cannot  'give  relief. 

But  it  is  insisted,  this  court  wiU  entertain  jurisdic- 
tion, because  the  bill  is  filed  by  the  beneficiaries  in  the 
deed    of  Bobert    Saunders  to  Patrick  Booth,  as  trustee. 
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against  defendant,  and  also  tigainst  the  trustee^  Booth. 
In  order  to  avail  themselves  of  this  remedy,  they  must 
charge  in  their  bill  and  prove,  that  the  trustee  is  col- 
luding with  the  defendant,  or  with  the  creditors  of 
Gunn,  or  that  he  fails  and  refuses  to  protect  the  in- 
terest of  the  beneficiaries.  This  they  have  not  done. 
They  only  make,  him  a  party  defendant.  He  answers, 
admits  the  execution  of  the  trust,  his  acceptance  and 
approval  of  it.  The  making  of  the  deed  invested  him 
with  the  legal  title  to  protect  tbis  property  and  non 
4)onstat^  but  that  he  is  willing  to  do  so.  And  this  be- 
ing the  case  an  action  of  detinue  should  have  been 
brought  in  his  name  to  recover  the  slaves,  if  in  right 
he  was  ^ititled  to  them.  A  court  of  chanceiy  wiU 
not  permit  itself  to  entertain  jurisdiction,  because  the 
beneficiaries  have  chosen  to  sue  in  their  names  with- 
out some  allegation  or  charges  in  the  bill,  and  proved 
by  the  admissions  of  the  trustee  or  otiierwise,  that  he 
fails  or  reiuses  to  protect  their  rights. 

This  slave,  Mary,  was  in  tiie  possession  of  Gunn 
more  than  five  years  before  defendant  had  hi^  execu- 
tion levied  on  her,  and  by  the  act  of  1801,  ch.  25, 
§  2,  I  insist  she  was  liable  for  the  debts  of  Gunn. 
The  proof  is,  Gunn  moved  to  Fayette  county,  Tennes- 
6ee,  in  January  or  February,  1841,  bringing  said  slave 
with  him,  and  that  he  has  been  in  the  possession  ever, 
since,  up  to  the  time  she  was  taken  by  the  officer,  in 
October,  1846,  claiming  her  as  his  own,  and  exercising 
acts  of  ownership  over  her. 

And  the  deed  made  in  September,    1846,  by  Bobert 
Saunders,  has  no    effect  to  prevent    this,    as  said   deed. 
42 
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was  not  made   until  the  posseBsion   had    remamed  witk 
Gunn  upwards  of  five  years. 

But  I  insist  this  deed  has  nothing   to    do  with  the 
case. 

Here  Sanndera  permitted  said  slare  to  remain  ia 
the  possesion  of  Gunn  for  five  years  as  a  loah,  as  I 
think  I  shall  show,  by  which  his  credit  was  extended, 
without  any  writing,  showing  the  charact^  of  the  pos- 
session duly  registered,  as  required  by  said  act  And 
therefore  was  liable  to  the  creditors  of  Gunn.  Thia 
deed  ought  not  to  be  received  as  evidence  for  any  pur- 
pose. This  statute  is  similar  to  the  Virginia  statute, 
in  such  cases,  M.  &  Y.,  102,  115;  and  it  is  hdd  in 
that  State,  8  Leigh's  Bep.,  80;  that  after  a  loan  to  a  per- 
son with  whom,  or  with  those  claiming  under  him,  pos- 
session has  remained  for  five  years,  a  deed  is  made  by 
the  lender,  dedarii^  the  original  loan  and  continuing 
it,  but  this  deed  is  never  registered,  the  deed  cannot 
affect  a  creditor  of  the  person  in  possession  and  ought 
not  to  be  received  as  evidence  against  snch  cred- 
itor. If  I  am  right,  that  this  deed  cannot  be  reoeiyed 
as  evidence,  tiien  it  does  not  appear  that  OMnplainante 
are  interested  or  entitled  to  any  relief  at  all. 

It  is,  however,  insisted  fof  complainants,  there  never 
was  a  loan,  but  Bobert  Saunders  hired  said  slave  eveqr 
year  and  took  his  bonds  for  the  hire. 

It  is  true,  be  says  he  hired  the  slave,  but  his  en- 
dmee,  if  it  is  entitled  to  any  weight,  I  think,  show 
conclusively  that  there  was  in  fact  no  hiring,  but  an 
effort  by  firamdulent  means  to  evade  the  law.  He  de- 
sires that  his  son-in-law  shall  have  the  possession  of 
the  slave,  well  knowing  the  possession  alone  for  so  long 
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a  time  would    enhance    bis   credit,  and    thereby  enable 
him  to  make  debts  on  the  fiuth  of  this  property. 

This  was  done,  as  the  proof  abundantly  shows.  At 
the  same  time  secretlj  and  priyately  taking  bonds  for 
the  hire,  as  he  says,  for  each  year,  but  never  intend- 
ing to  collect  them;  and  he  would  receipt  them,  send 
them  back  to  his  daughter  as  a  present.  Was  there 
ever  a  more  barefaced  fraud  practiced  on  the  communi- 
ty where  Gunn  lived  than  was  done  in  this  case;  The 
intention  no  doubt  was,  and  so  understood,  that  this 
slave  Ounn  can  keep;  the  bonds  will  be  preserved,  and 
if  any  creditor  should  presume  to  levy  upon  her,  they 
(the  bonds)  will  be  produced  to  show  that  there  was  no 
loaning  but  a  hiring. 

It  was  the  intention  of  Saunders,  as  stated  by  him- 
self, not  to  collect  tlie  bonds,  and  permit  Gunn  to  keep 
the  slave.  Is  this  any  thing  else,  than  in  effect  a  loan? 
It  was  not  necessaiy  for  Gunn  to  be  a  party  to  the 
understanding,  that  the  bonds  were  not  to  be  collected, 
to  make  it  a  loan.  The  properly  was  old  man  Saun- 
ders', he  had  a  right  to  do  as  he  pleased  with  it. 
The  question  is,  what  was  in  his  mind  at  the  time, 
was  it  a  loon  or  a  hiring?  Certainly  a  loan,  because 
he  did  not  intend  to  coUect  the  pretended  hire,  but  to 
let  him  have  the  absolute  use  and  benefit  of  the  slave 
free  of  any  charge.  Suppose  he,  Saunders,  had  have 
drawn  up  a  writing,  stating  on  its  &ce,  that  he  had 
loaned  Gunn  this  slave,  or  suppose  Gunn  had  signed  a 
writing  to  Saunders,  stating  that  he,  Saunders,  had 
loaned  him,  Gknn,  this  slave  for  five  years,  and  it  was 
never  registwed,  would  not  the  slave  be  liable  for 
Gmm's  debts?    Most  dearly  so.     Now,  what  is  the  dif- 
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ference    between    the    case    supposed,    and    the    present 
one?    None  can  be  seen. 

It  was  never  Mr.  Saunders'  purpose  to  resume  the 
possession,  and  to  make  these  bonds  for  hire  available, 
but  if  he  did,  they  should,  or  the  first  one,  at  least, 
have  been  registered,  to  show  the  character  of  the  hold- 
ing, so  that  others  might  not  be  misled  in  giving  Gunn 
credit.  But  he  fails  to  do  this,  and  suffers  the  char- 
acter of  the  possession,  as  he  now  states  it  to  have 
been  to  remain  concealed,  until  his  son-in-law  has  con- 
tracted debts  on  the  faith  of  the  property  being  his, 
and  when  the  slaves  have  been  sold  for  his  debts,  or  a 
fih^rt  time  before  that,  it  is  heard,  the  slave  belongs 
.to  imother.  During  this  whole  time,  not  a  word  is 
heard  but  that  she  belongs  to  Gunn,  and  he  claims  her 
as  his  own  property,  and  no  one  hears  of  any  bonds 
for  hire,  until  about  the  time  defendant's  suit  is  brought. 

Upon  an  examination  of  the  case,  and  the  facts 
and  circumstances  about  it,  it  seems  to  me  that  com- 
plainants are  not  entitled  to  any  relief,  and  that  this 
slave  was  liable  for  the  debts   of  Gunn. 

Oabuthbes,  J.,  delivered  the  opinion  of  the  court. 

The  complainants  claim  the  slaves  in  controversy 
under  a  deed  of  gift  made  by  Robert  Saunders  on  the 
7th  of  September,  1846,  to  a  trustee  for  the  separate 
use  of  the  complainant,  Emily  C,  his  daughter,  for  life^ 
and  then  to  her  children.  The  defendant,  James  E.  Ma- 
son, obtained  judgment  against  James  Gunn,  husband 
of  said  Emily,  on  the  26th  of  August,  1846,  on  notes 
dated  January  preceding. .    Executions   issued    and  were 
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levied  upon  the  slaves  on  the  8th  of  October,  1846,  and 
they  were  bought  by  James  E.  Mason.  This  is  the 
antagonistic  title  to  that  of  complainants  under  the  deed. 
There  is  no  controversy  but  that  the  slaves  were  the 
jNToperty  of  Robert  Saunders,  and  whether  it  passed  to 
his  daughter  under  the  deed,  or  to  his  son- in-law,  Gunn, 
by  gift  or  possession  before  that  time,  is  the  question 
in  the  case. 

The  facts  upon  which  the  complainants  rely  for  the 
support  of  their  ti(le  are  disclosed  in  the  deposition  of 
the  said  Robert  Saunders.  The  defendants  insist  that 
his  evidence  cannot  be  looked  to,  because  he  is  incom- 
petent on  account  of  interest;  having  warranted  the  ti- 
tle in  his  deed  of  gift  of  the  7th  September,   1846. 

This  objection  cannot  be  sustained:  1.  Because  it 
was  not  made  in  the  court  below.  On  this  subject 
the  rules  of  practice  are,  that  exceptions  for  irregularity 
in  taking  depositions  must  distinctly  specify  the  ground 
of  objection,  and  no  other  will  be  noticed  by  the  court, 
and  that  a  general  exception  will  only  raise  the  ques- 
tion of  competency.  10  Humph.,  19.  1  Swan,  336.  S 
Robinson's  Prac.,   336-7. 

But  where  there  is  no  exception,  either  special  or 
general,  in  the  court  below,  none  can  be  taken  in  this 
court,  not  even  to  incompetency  apparent  upon  the  record, 
a  Robinson's  Prac.,  336.  2  Paige,  6.  3  Paige,  -656.  3 
lav.  Law  Mag.,  468..  6  Oushman's  Miss.  Rep.,  19.  The 
reason  is  most  obvious.  If  the  exception  had  been  taken 
St  the  proper  time,  the  objection  might  have  been  remov- 
ed by  a  release,  or  other  unobjectionable  evidence  ob- ' 
tained  to  supply  the  place  of  that  which  is  disallowed. 
The  rule  of  practice  contended  for,  would  be  a  surprise 
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upon  the  party,  and  often 'produce  great  injnstice-  He 
would  have  a  right  to  suppose  that  all  exception  to  Us 
proof  was  waived,  if  not  made  at  or  before  the  hear- 
ing in  the  court  below. 

2.  If  the  objection  had  been  noade  in  time,  or 
could  now  be  made,  we  are  of  the  opinion  that  it  could 
not  be  sustained.  What  is  it?  The  witness  made  a 
deed  of  gift  to  complainants,  with  a  warranty  of  title, 
and  being  thus  bound  to  make  it  good,  he  cannot  be 
received  as  a  witness  to  support  it  against  a  conflictiiig 
title.  It  is  trae,  that  a  warranting  vendor  is  inc^Mii- 
petent  in  such  a  case,  but  we  are  not  aware  of  any 
case  or  authority  that  would  exclude  a  donor  who  had 
made  a  voluntary  warranty.  This  distinction  has  beem 
tjuggested  to  the  counsel,  and  no  authority  has  been 
produced  in  conflict  with  this  opinion. 

The  witness  then  being  competent,  establishes  the  ti- 
tle of  complainants  under  the  deed.  But  the  defendant 
insists  that  his  title  should  still  prevail,  because,  hii 
debtor,  Gunn,  held  said  slaved  as  a  loan,  without  any 
writing  recorded,  for  more  than  five  years  before  the 
execution  of  said  deed  of  gift  of  September,  1846.  The 
complainants  rely  upon  the  proof  of  Saunders  to  show, 
Ihat  it  was  a  case  of  hiring,  and  not  a  loan.  He 
states  that  he  took  the  notes  of  his  son-in-law,  Qumif 
for  the -hire  for  four  years,  and  for  one  year  of  the 
five  neglected  it,  b^t  did  not  intend  to  collect  them, 
^except  circumstances  turned  up  that  might  make  it 
neoessaiy  to  compel  him  to  pay  it,  although  there  was 
so  bargain  made  to  that  effect."  He  never  did  maks 
him  pay  any  of  the  notes,  but  gave  up  some  of  them  io 
his  daughter,  but  yet  he  holds  the  note  f<Mr  the  first  year^ 
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hire^ .  1841»  Under  this  arrangement  the  slaves  were 
brought  to  this  State,  and  remained  with  Ghinn  np  to 
the  time  th«y  were  sold,  and  bonght  by  the  defendant. 

Much  proof  is  made  as  to  the  character  of  his 
holding;  to  many  he  claimed  the  slaves  as  his  own, 
and  to  many  others,  he  said  they  belonged  to  his  wife 
and  children,  to  Sobert  Bannders,  Ac.  Bat  all  this 
can  have  no  effect  npon  the  tnrning  question;  which  is, 
whether  the  transaction  was  a  loan,  so  as  to  fall  under 
the  Iteration  of  the  act  of  1801,  ch.  25,  §  2.  Saundera 
■ays,  his  object  in  taking  the  notes  fi)r  the  hire,  was 
to  prevent  Gunn,  or  any  other  person,  tcom  claiming 
tiie  slave  by  'Mong  possession/' 

It  is  contended  that  this  laransaction  is  in  substance 
and  in  &ct,  a  loan,  and  that  the  pretended  hiring  is  a 
fraud  upon  the  law,  and  should  not  be  allowed  to  de- 
feat the  rights  of  creditors  under  the  act.  The  words 
of  the  act  are:  '^When  any  loan  of  goods  or  chattels 
•hall  be  pretended  to  have  been  made  to  any  person  ■ 
with  whom,  or  those  claiming  possession  under  him, 
possession  shall  have  remained  for  the  space  of  fivd 
years,  without  demand  made  and  pursued  by  due  pro- 
cess at  law,  on  the  part  of  the  pretended  lender,  **♦♦• 
***  the  same  shall  be  taken,  as  to  the  creditors  and 
purchasers  of  the  person  aforesaid,  so  remaining  in  pos^ 
session,  to  be  fraudulent  within  this  act,  and  that  the 
absolute  property  is  with  the  possession,"  unless  such 
loan  be  declared  by  will  or  deed,  proved   and  recoiled. 

It  is  very  clear  that  Saunders  did  not  intend  to  part 
with  his  right  to  the  property,  until  the  deed  of  1849 
was  made.  Down  to  that  time,  it  is  not  controverted 
that  the  slaves  were  held  either  upon  a  k>an  or  hiring. 
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As  between  the  parties,  Saanders  and  Gann,  whether 
the  transaction  was  the  one  or  the  other,  the  relation 
was  that  of  bailor  and  bailee;  the  right  would  remain 
iQ  the  former  without  limitation  of  time,  unless  there 
was  an  adverse  holding,  with  the  knowledge  of  XIa 
lailor  for  tliree  years,  which  would  vest  the  title  in 
the  bailee  by  virtue  of  the  statute  of  limitations;  or  if 
it  were  a  loan  without  writing,  "proved  and  recorded" 
even  without  claim  of  title  by  the  loanee,  for  five  con- 
Becutive  years,  it  renders  the  property  subject  to  his 
creditors,  although  the  title  remains  unchanged  as  be* 
tween  the  parties  themselves.  The  policy  of  this  act 
has  never  been  controverted.  The  possession  of  p^ope^ 
ty  so  long  is  calculated  to  give  credit,  and  men  may 
reasonably  consider  the  right  with  the  possession,  when 
the  same  is  permitted  to  remain  undisturbed  for  so  long 
a  time.  It  is  easy  to  avoid  its  operation  by  a  writing 
duly  proven  and  recorded. 

If  the  case  under  considei-ation  was  a  loan  at  all,  it 
was  for  the  definite  period  of  five  yeara,  and  not  for 
an  indefinite  time  which  the  lender  might  terminate 
whenever  he  chose  to  do  so;  which  latter  is  the  only 
case  to  which  the  act  applies,  according  to  the  case  of 
Porter  <b  Allhon  vs.  Armstrong  et  aZ.,  2  Yerg.,  78. 
The  act  would  seem  to  contemplate  a  loan  which  might 
be  terminated  by  "demand  made  and  pursued  by  dne 
process  at  law."  This  could  not  be  done,  if  the  time 
of  j|s  duration  was  fixed  by  contract. 

But  we  do  not  consider  this  transaction  a  loan  at 
all.  It  is  expressly  proven  by  Saunders,  the  owner,  to 
have  been  a  contract  of  hiring.  True,  he  says,  he  did 
not  intend  to  collect  the  hire  unless  circumstances  made 
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it  necessary,  and  that  he  gave  two  or  more  of  the  notes 
to  his  daughter,  and  had  enforced  the  payment  of  none 
of  them.  But  how  can  his  intentions  and  purposes  af- 
fect the  nature  of  the  transaction?  The  question  is, 
whether  it  was  a  loan  or  not,  and  if  not,  the  statute 
does  not  operate  upon  it.  It  is  a  very  strpng  provi- 
sion by  which  a  man's  title  is  taken  away  without  his 
consent,  in  favor  of  the  creditors  of  his  beneficiary.  His 
only  fault  is,  kindness  and  humanity  too  long  protract- 
ed. It  is  sustained  by  considerations  of  policy  alone, 
and  we  are  not  disposed  to  extend  it  by  latitudinous 
construction.  The  owner  of  the  slaves  was  aware  of 
tiie  law  upon  this  subject — ^that  long  possession  would 
endanger  his  right,  in  case  of  a  loan,  and^  therefore  re- 
sorted to  a  different  kind  of  bailment.  He  certainly 
had  a  right  to  do  so.  We  are  unable  to  see  the  force 
of  the  argument,  that  this  was  a  fraud  upon  the  law. 
He  could  surely  do  as  he  pleased  with  his  own,  and 
collect  the  hire  or  not,  as  might  seem  good  to  himself. 
The  decree  of  the  chancellor  will  be  affirmed,  and 
the  caufte  remanded  for   an  account  of  the  hire. 
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Admihisteatoks  kxo  ExscuTORS.      The  action  of  trover,  cannot  be 

tained  by  an  admiDistrator,  d/i  borUt  non,  against  the  representatiTe  of 
tiie  former  adminvtrator  for  money  of  the  plaintiff*fl  inteetale  coUeetei 
by  Buch  former  adminiatrator,  nnleis  the  same  can  be  apecifically  distin- 
guished and  identified. 


FBOM   HATWOOD. 


The  plaintiff  was  administrator  de  bonis  non  of  om 
Jonas  Qninby,  who  died  intestate  in  the  eountf  of 
Haywood,  in  1851.  Hie  former  administrator  was 
Willie  Oherry,  who  died  intestate  in  said  county,  in 
the  fall  c^  1852.  The  latter  in  ]fis  life  time,  as  adr 
ministrator  of  the  estate  of  said  Quinby,  had  collected 
$112  50,  in  money,  belonging  to  said  estate,  which  was 
unaccounted  for.  At  the  time  of  the.  death  of  Willie 
Cherry,  he  was  possessed  of  the  sum  of  $180,  in  mo- 
ney. The  defendant,  Oliver  Alexander,  qualified  as  his 
administrator,  and  the  plaintiff  brought  this  action  of 
trover^  with  a  special  count  in  ease  in  the  declaration, 
in  the  circuit  court  of  Haywood,  against  said  Alexan- 
der, to  recover  the  said  sum  of  $112  50.  There  wa^ 
no  proof  adduced  upon  the  trial,  as  to  the  identity  of 
the  money.  At  October  term,  1854,  Bead,  judge,  in- 
structed the  jury,  that  the  plaintiff  could  not  recover 
in  said  action.  There  was  verdict  and  judgment  ac- 
cordingly, and  the  plaintiff  appealed  in  error. 

L.  M.   Oahpbbll,  fbr    the  plaintiff,    cited,    10  Yeig., 
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488.  2  Wm.  Ex'te,  833.  1  U.,  747,  750,  751.  % 
Orooal.  Et.,  $611.  1  Sannd.  PI.  &  Et.,  337.  Id^ 
ass.  2  iS.  870,  880.  ,5  Hunph.  AAA,  «l  9«q.  1 
Ifeigs  Dig.,  §^40,  41.  Bac.  Ab.  Trover,  B.  4  Tannt, 
94.  5  Com.  Dig.,  437.  1  Ohitty  PL,  149.  Id.,  8^. 
1  Oreenl.  Ev.,  §^34,  40.  2  T«na  B.,  154,  182,  884, 
808.      6  Yei^.,  220. 

Taot.  G.  teai  Wm.  M.  Sxhh,  for  tke  defendant 

MoEiNNE7,  J.,  delivered  the  opinion  of  icb»  oomrt. 

This  waft  an  action  on  the  casb  bron^t  by  the  plais^ 
tiff  in  error  against  the  defendant^  in  the  circuit  cowt 
of  Haywood.  Judgment  was  for  the  defendant,  and  tht 
plaintiff  appealed. 

The  character  and  relation  of  the  respective  parties^ 
and  the  gi^ound  of  the  action,  are  as  fbllows:  Tbe 
plaintiff,  Stott,  is  the  administrator  de  honU  non^  of 
the  estate  of  Jonas  Qninby,  who  died  intestate,  in  Hajt 
wood  county,  in  1851.  The  defi^dant,  Alexander,  is 
the  administrator  of  the  eatole  of  Willie  Cherry,  who 
likewise  died  intestate,  in  said  county  in  the  Mt  of 
1862.  Said  Willie  Ghtny  was  the  first  administrator 
of  the  estate  of  Quinby.  He  was  duly  appmnted  as 
smch  in  October,  1851,  and  died  about  twelve  months 
afterwards.  During  his  administration,  and  in  the  pro* 
per  exercise  of  his  authority  and  duty,  it  seemp  that 
he  eolleeted  three  several  debts  due  to  the  estate  of 
his  intestate,  Quinby,  amounting  together  to  the  sum  of 
$112  50.  It  further  appears,  that  at  his  death,  he  left 
on  hand  $180  in  cash,    which    the   defendant   after  his 


6S2  JACKSON: 


Baletgh  Stott,  AdmW^  m.  Olirer  Alexander,  AdnCr, 

qualification  took  into  his  posseBsion.  The  plaintiJB^ 
upon  his  appointment  as  administrator  de  bonis  non^  of 
Quinby's  estate,  claimed  to, be  entitled  to  receive  from 
the  defendant,  Alexander,  out  of  the  before-mentioned  ihnd 
of  $180,  found  among  the  effects  of  Cherry,  the  sum 
of  $112  50,  which  Cherry  had  collected  as  part  of  Quin- 
by's estate,  and  had  not  administered,  or  in  any  way 
accounted  for  at  the  time  of  his  death.  The  defendant 
refused,  upon  demand  by  the  plaintiff,  to  pay  over  said 
Bum  of  mdney,  and  to  enforce  him  to  do  so,  this  suit 
was  brought. 

The  decfaration  contains  a  special  count  in  case^  and 
two  counts  in  trover.  ^  His  Honor,  the  circuit  judge,  in- 
structed the  jury,  that  the  plaintiff  was  not  entitled  to 
recover. 

It  was  earnestly  pressed  in  the  argument  here,  that 
upon  the  facts  stated  above,  the  plaintiff  is  entitled  to 
maintain  trover  for  the  recovery  of  s.^id  sum  of  money. 
The  argument,  we  think,  is  untenable,  and  involves  a 
jnisapplication  of  plain,  well  established  principles  of  law. 

It  is  admitted,  that  although  the  books  lay  it  down 
in  general  terms,  both  at  law  and  in  equity,  that  the  interest 
in  the  personal  estate  of  the  deceased  vests  in  the  ex- 
ecutor or  administrator;  yet  tlm  interest  which  he  ac- 
quires is  very  different  from  the  absolute  interest  whidi 
he  has  in  his  own  proper  goods.  He  holds  the  pro- 
perty as  trustee.  It  cannot  be  seized  upon  an  execu- 
tion against  the  executor  or  administrator,  in  his  own 
right;  nor  upon  his  bankruptcy,  will  it  pass  to  the  as- 
signees; neither  will  it  be  assets  for  the  payment  of 
his  debts,  upon  his  death. 

It  is  also  well  settled,   that  upon   the    death   of   an 
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administrator,  or  exeeutor,  tinder  onr  law,  no  interest 
in  the  property  left  nnadininistered,  is  transmissible  to 
his  own  representative;  the  entire  interest  passes  to  the 
administrator  de  honis  nan  of  the  original  testator  or 
intestate,  who  is  entitled  to  all  the  goods,  and  personal 
effects  of  the  estate  which  remain  in  specie,  and  were 
not  administered  by  the  first  executor  or  administrator* 
He  succeeds  to  all  the  power  and  authority,  and  legal 
rights  which  belonged  to  the  former  executor  or  admin- 
istrator in  his  representative  character,  so  far  as  re- 
spects the  estate  left  unadministered. 

But  we  understand  it  to  be  the  established  doctrine 
of  the  common  law,  that  the  extent  of  his  power  and 
authority,  as  well  as  of  his  duty,  is  simply  to  admin- 
ister such  property  and  effects,  not  administered  by  the 
former  representative,  as  remain  in  specie,  and  are  ca- 
pable of  being  ascertained  and  identified  as  the  specific 
property  or  estate  represented  by  him.  Hence,  it  has 
been  held,  that  an  administrator  de  bonis  non^  cannot 
call  the  representative  of  the  former  executor  or  admin- 
istrator to  an  account  for  any  of  the  effects  of  the 
estate  wasted  by  the  former  representative;  though  it  is 
said  that  creditors,  distributees  or  legatees  may  do  so. 
1  Will,   on  Ex'rs,  788  and  note  1. 

It  was  held  by  this  court,  in  Chr^th  vs.  Beaaley^ 
10  Yerg.,  434,  that  the  representative  of  an  executor 
was  not  liable  to  be  sued  for '  the  devastavit  of  the 
former;  the  English  statute  of  30  Char.  H,  ch.  7,  4 
and  6.  W.  &  M.,  ch.  24,  §12,  not  being  in  force  in 
this  State.  This  doctrine  of  the  common  law  proceeds 
upon  the  principle  that  the  devastavit  was  a  personal 
toirt,  which  died  with  the  person.     The  reason,  of  course, 
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would  not  a^^ly  to  a  salt  upon  tbe  bond  of  the  exaea- 
tor  or  fldmijiistrator,  for  the  proper  edxninislratioiL  of 
tfao  estate.  The  qaestion  as  to  the  r^nedy  upon  the 
bond,  or  £he  peroon  by  >whom  it  might  be  enforeedt 
dbes  not,  however,  arise  in  the  present  case,  and  oon- 
aeqnently  need  not  be  considered. 

That  an  administrator  de  bonis  non  may  maintain 
kw>^r  for  Ae  specific  goods  and  chattels  left  unadmia* 
istered,  in  all  cases  where  bis  predeeesscw  might  have 
done  80,  cannot  be  doubted.  But,  whetiier  or  not  an  ac- 
tion of  trover^  or  other  action  at  law,  will  lie  a^nst  the 
personal  representatiye  of  the  fi)rmer  administrator,  for  the 
recovery  of  specific  chattels  belonging  to  the  estate  of  the 
original  intestate  or  testator,  in  the  possession  of  the 
former  administrator  or  execntor,  at  his  death,  and  whieh 
eame  to  the  actual  possession  of  his  representative,  is  a 
question  upon  which  no  decision  ia  called  £6r  in  (ke 
present  case.  It  is  certainly  tme,  that  upon  principle, 
it  would  follow,  that  a  specific  sum  of  money,  left  un- 
administered,  would  pass  to  the  administrator  de  bonis 
fum,  as  well  as  any  other  specific  chattel;  the  only 
difTorenoe  would  seem  to  be  a  mere  matter  of  evidenoe, 
the  sufficient  identily  of  the  money.  And  tiiere  is  an- 
thority  to  be  found-  which  supports  this  view.  It  is 
stated  in  1  Will,  on  Ex'rs,  7S2,  ^'that  if  an  cKeeutor 
receives  money  in  ri^t  of  his  testaitor,  and  lays  it  tp 
by  itself^  and  dies  intestate,  this  money  shall  go  Is 
the  administrator  de  bonis  non;  being  as  easily  distin- 
guished to  be  part  of  the  testator's  effects  as  goods  in 
specie.''  But  this  author,  at  page  542,  of  the  same 
volume,  in  treating  of  the  interest  wfaidi  an  eKeontor 
or  administrator  has  in  the  goods  of  the  deceaaed,  and 
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how  the  property  whidi  he  has,  at  first,  in  his  repre- 
sentative character,  stay  become  his  own,  says,  ^4n  re- 
gard to  the  ready  money  left  by  the  testator,  on  its 
ooming  into  the  hand£  of  the  execntor,  the  property  in 
the  specific  coin  mnst  of  necessity  be  altered;  for  when 
it  is  intermixed  with  the  exeoator's  own  money,  it  is 
incapable  of  being  distingaished  from  it;  although  he 
shall  be  acconntable  for  its  value;  and  therefore  a  cred- 
itor of  the  testator  cannot,  by  fieri  fadas^  in  a  judg- 
ment recovered  against  the  execntor,  take  such  money 
as  de  honis  testatorie  in  execution." 

This  authority  clearly  establishea  (all  other  questions 
aside)  that  this  action  cannot  be  maintained,  as  there 
is  no  evidence  in  the  record  as  to  the  identity  of  the 
money  collected  by  Cherry;  nothing  to  render  it*  even 
probable,  that  the  money  received  by  him  as  admims- 
trator  of  Quinby,  constituted  any  part  of  the  fund  found 
on  hand  after  his  death.  The  argument  on  this  point 
rests  upon  a  naked  assumption. 

There  is  no  error  in  the  record,  and  the  judgment 
is  affirmed. 


Ibvik  B.  Cabns  w.  Pidkbit  &  Mosris. 


1.    ExiouTiOH.     Implied  attent  of  debtor  to  reh^e  of  levy.     The  plain- 
tiff in  an  execution  had  it  leitied  upon  property  lufficient  to  salifQr  the 
e,  and  the  defendant  gave  a    deHrery  bond  for  its  forthcoming  on 
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tbe  28d  of  April,  1863;  and  believing  upon  the  defendant's  anoraneai 
that  the  amount  would  be  paid  without  a  sale,  the  plaintiff  directed  the 
sheriff  to  return  the  execution  with  the  endorsement,  "Indulgence  gifoi 
by  plaintiff,  23d  of  April,  1853.**  The  property  was  not  delivered  or 
the  debt  paid — ^but  the  debtor  sold  the  property  and  appropriated  the 
proceeds  otherwise.  The  plaintiff  caused  another  execution-  to  be  issued, 
which  was  levied  upon  defendant's  land.  Held,  thai  upon  motion  to 
quash  the  lat'er,  the  defendant  cannot  be  permitted  to  avail  himself  ol 
the  objection,  that  he  did  not  assent  to  a  release  of  the  former  levy, 
as  his  assent  would  be  implied  from  his  sale  and  use  of  the  goods. 
2.  Same.  Relecae.  When  a  plaintiff  in  an  execution  suspends  the  same 
upon  a  parol  promise  of  another,  not  a  party  thereto,  to  pay  the  debt, 
expecting  to  get  his  money  in  that  way,  but  not  accepting  said  pronuse 
in  absolute  satisfaction,  such  suspension  does  not  operate  as  a  releeie 
'      of  the  execution  debtor. 


FBOM    BENTON. 


This  is  an  appeal  in  en*or  from  a  judgment  of 
Judge  Fitzgerald,  in  the  circuit  court  of  Benton,  ai 
September  term,  1853,  oyerruling  a  motion  to  quash  aa 
execution. 

S.  0.  Pavatt,  for  plaintiff  in  error. 

IsAAo  E.  Hawkins,  for  the  defendant. 

ToTTBN,  J.,  delivered  the  opinion  of  the  court. 

Motion  to  quash  an  execution.  Motion  reftised,  and 
defendant,   Oarns,   appealed  in  error  to  this  court. 

1.  It  is  insisted  that  the  judgment  was  satisfied  faj 
the  levy  of  a  former  execution  on  goods  sufficient  in 
value  to  satisfy  it;  and  that  the  debtor  never  assented 
to  a   release  of  the  levy* 

On  this  point,  it  appears  that  Pickett  &  Morris,  be- 
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ing  judgment  creditors  of  said  Gams  for  $845  14,  cans- 
ed  an  execution  to  issne,  which  was  levied  on  goods 
sufficient  to  satisfy  it,  and  a  delivery  bond  was  taken. 
The  creditors,  in  expectation  of  receiving  payment  with- 
out a  sale,  suspended  the  execution  and  ordered  it  to 
be  returned.  The  goods  were  not  delivered  on  the  day 
of  sale,  but  were  afterwards  sold  and  used  by  the 
debtor. 

We  are  of  opinion,  that  there  is  no  merit  in  this 
defence.  We  recognize  the  principle  relied  on,  but  it 
does  not  apply  in  the  case.  The  debtor  has  not  been 
injured,  as  the  goods  were  retained  in  his  possession, 
and  finally  used  by  him.  Nor  can  he  be  permitted  to 
avail  himself  of  the  objection,  that  he  did  not  assent 
to  a  release  of  the  levy;  for  as  by  selling  and  using  the 
goods  he  has  taken  the  benefit  of  such  release,  his  as- 
sent wiU  be  implied.  WUliams  vs.  Bowdon^  1  Swan 
R.-,   282. 

2.  It  is  insisted,  that  the  debtor  provided  a  fund 
in  flie  hands  of  W.  F.  Doherfy,  who  agreed  to  pay 
the  debt,  and  that  the  creditors  accepted  this  agreement 
in  discharge  of  the  debtor. 

On  this  point  it  appears,  that  Doherty  owed  the  de- 
fendant a  sum  of  money,  to  be  paid  in  a  few  weeks. 
The  defendant  directed  him  to  satisfy  said  execution, 
which  Doherty  consented  to  do;  and  the  creditors  in 
expectation  of  receiving  payment  in  this  way,  ordered 
their  execution  to  be  suspended  and  returned  as  before 
stated.  Doherty  did  not  pay  the  money,  and  the  pre- 
sent execution  was  issued. 

Now,  the  agreement  of  Doherty  to  pay  the  defend- 
ant's debt,  being  merely  in  parol^  was  void  under  the 
48 
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statute  of  fraads.  He  could  only  assume  the  defend- 
ant's debt  bj  agreement  in  writing.    1801,  ch.  25. 

But  if  it  be  true,  that  Doherty's  promise  to  pay  the 
debt,  was  in  consideration  of  indulgence  given  to  the 
defendant,  the  effect  could  only  be  to  raise  a  oollateni 
liability  on  Doherfy,  but  not  to  release  the  defendant 
It  was  not  the  intention  of  the  parties  that  &e  obliga- 
tion of  the  defendant  should  be  discharged,  until  pay- 
ment made. 

Let  the  judgment  be  aflSrmed. 


B.  M.  BuBBow  V8.  Jambs  B.  Henson  et  ai. 


BiDiKPnoiff.  Chanewy  utU  of  land,  Whm  ike  right  of  rtimflti^ 
exitti.  Act  of  188S,  eh,  47,  §  2.  Since  the  act  of  1888,  ch.  47,  §2, 
the  right  of  redemption  ezistfl  in  all  easefl  when  land  Ib  Bold  en  a  eredil 
by  order  of  the  chancery  court,  unleas  the  credit  ia  giren  npon  appK- 
cation  pf  the  complainant,  and  that  &ct  appear  in  the  decree,  and  tk 
specific  Und  to  be  sold  be  set  forth  in  the  decree  abo.  In  addhkn 
thereto,  it  should  appear  in  the  decree  in  eiplicil  tenm,  ftak  As 
chancellor,  in  ordering  the  sale,  intended  that  no  right  of  ledemptioa 
should  exist 
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This  bill  was  filed  in  the  chanceiy  court,  at  Tren- 
ton, by  the  complainant  as  a  creditor,  to  enfc^oe  hifl 
right  of  redemption  in  a  tract*  of  land  sold  by  a  decree 
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of  the  ehaneery  oonrt.  The  land  had  been  sold  by  a 
decree  in  fiivor  of  a  jndgment  creditor,  as  an  equitable 
estate  of  the  debtor,  and  on  a  credit  of  twelve  moodhg. 
Ihe  land  is  desciibed  by  metes  and  bounds  in  the  de- 
cree, bnt  it  does  not  appear  from  the  same,  that  the 
credit  was  given  npon  the  application  of  the  ori|ginal 
com^dainant,  or  otherwiuC  from  the  decree,  that  the 
conrt  did  not  intend  that  the  right  of  redemption  shonld 
exist  At  January  term,  1865,  CShancdlor  WilHams  de- 
creed in  fiivor  of  respondents,  and  dismissed  the  bill. 
The  complainant  appealed.  ^ 

)C.  &  H.  Bbowv,  for  the  complainant. 

McOlanahan  and  Baihs,  for  the  respondents. 

A.  Wssenr,  special  J.,  delivered  the  opinion  of  the 
conrt. 

This  is  a  bill  filed  to  redeem  a  tract  of  land.  The 
complainant  is  a  Jndgment  oreditor,  and  claims  to  do 
BO  under  the  redemption  laws  of  the  State.  The  laud 
^as  sold  by  a  decree  of  the  chancery  conrt  on  a  credit 
oi  twelve  months,  and  b<md  and  secniiiy  taken  of  the 
purchaser  for  the  purchase  money.  The  sale  yms  made 
by  the  derk  and  master  to  pay  the  debts  of  one  Webb, 
and  the  specific  land  to  be  sold  is  mentioned  in  the 
decree,  and  therein  described  by  metes  and  bounds. 
But  it  does  not  appear  in  the  decree,  that  the  credit 
given  in  the  sale  was  upon  the  application  of  complain- 
ant in  the  suit;  nor  is  it  otherwise  made  to  appear  in 
the    decree,  that   the   chancellor   in   ordering    the    sale 
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upon  a  credit,  intended  that  the  right  of  redemption 
shonld  not  exist.  And  the  question  presented  is,  wheth- 
er after  such  a  sale,  there  can  be  any  redemption? 
And  we  tiiink  there  can.  The  act  of  1833,  ch.  47, 
§3,  provides  that  ^^  in  all  cases,  where  lands,  or  inter- 
ests in  lands,  are  directed  to  be  sold  by  order  of  the 
court  of  chancery,  founded  on  a  foreclosure  of  a  mort- 
gage, deeds  of  trust,  or  any  other  case,  where  the  spe- 
cific land  to  be  sold  is  mentioned  in  the  decree,  upon 
the  application  of  the  complainant,  the  court  shall  be 
empowered  to  order  the  property  to  be  sold,  on  a  cre- 
dit of  not  more  than  two  years,  nor  less  than  six 
months;  and  when  the  sale  is  made  by  the  master  or 
commissioner,  and  confirmed  by  the  court,  no  right  of 
redemption  or  repurchase  shall  exist  in  the  debtor  or 
other  creditor,  but  the  title  of  the  purchaser  shall  be 
iibsolute,  and  the  court  may  order  the  surplus  of  the 
purchase  money,  or  the  bonds  or  notes  taken  there- 
for, over  and  above  what  is  necessary  to  pay  the 
debt  due  to  the  complainants,  to  be  paid  to  the  debtor 
or  other  creditors,  who  may  be  legally  or  equitably  en- 
iiiled  thereto."      Oar.  &  N.  Rev.,  567. 

Now,  by  the  law,  prior  to  the  passage  of  tiie  act, 
in  all  cases  in  which  lands  might  be  sold,  under  any 
decree,  judgment  or  order  of  any  court  of  chancery  in 
this  State,  whether  for  cash  or  upon  a  credit,  the  right 
•of  redemption  existed.  Act  1832,  ch.  86,  §1  and  2. 
O.  &  N.  Eev.,  567. 

The  act  of  1883  constitutes  an  exception  to  fihis 
rgeneral  rule;  and  to  obtain  the  benefit  of  the  act,  and 
destroy  the  right  of  redemption,  the  sale  must  be 
brought  strictly  within  its  provisions. 
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The  specific  land  to  b0  sold  must  be  mentioned  in  the 
decree,  and  it  must  abo  appear  in  the  decree  that  the 
sale  npon  a  credit  was  had  npon  the  application  of  the 
complainant.  If  this  be  not  so,  why  were  these  terms 
placed  in  the  statute?  We  do  not  think  we  can  reject 
them  as  useless  or  unmeaning.  When  the  sale  is  or- 
dered to  be  made  in  strict  compliance  with  the  act, 
the  parties  interested-  will  know  beforehand  its  legal 
consequences,  and  be  prepared  to  protect  their  rights* 
The  decree  itself  will  apprise  them  of  the  character  of 
the  sale.  But  this  cannot  be  indicated,  simply  from 
the  &ct,  that  the  land  is  ordered  to  be  sold  on  a  cre- 
dit of  not  more  than  two  years,  nor  less  than  six 
months,  because  many  cases  may  be  supposed  when  the 
chancellor,  without  regard  to  the  act,  and  without  in- 
tending to  affect  the  right  of  redemption,  upon  general 
principles,  might  find  it  to  comport  with  his  duty  and 
the  interest  of  parties  interested,  to  order  a .  sale  of 
lands  on  a  credit,  such  as  is  required  by  this  act.  We 
think,  therefore,  that  in  this  case  the  right  of  redemp- 
tion did  exist. 

And  we  furthermore  think,  that  a  sound  construction 
of  the  act  requires  that  the  decree,  in  addition  to  thie 
other  &cts  mentioned  in  the  statute,  should  also  show 
that  the  chancellor,  in  ordering  the  sale,  intended  that 
no  right  of  redemption  should  exist.  This  will  give 
certainty  to  the  character  of  the  title,  and  confidence  to 
bidders,  and  best  promote  the  interest  of  all  parties. 

But  as  the  two  years  since  the  confirmation  of  the 
clerk  and  master's  sale  have  long  since  elapsed — and  as 
the  only  tender  on  which  complainant  can  rely  to  re- 
deem, was    made    before   the  confirmatiou    of  said  sale, 
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the  complainant  is  not  entitled  to  any  relief!.  Wood^ 
Abbott  et  al.  vs.  Morgan^  Allison  et  ai.^  4  Homph., 
871. 

Hie  complainant's  bill  will  be  dismissed,  and  tbe 
chancellor's  decree  affirmed. 

Oasuthsbs,  J.,  dissents  as  to  this  constmction  of  the 
act  of  1838,  being  of  the  opinion  that  all  sales  made 
ftpon  a  credit  are  subject  to  redemption,  without  any- 
thing more  appearing  in  the  decree.  Bnt  on  the  q6i^ 
point,  I  concur,  and  so  agree  in  the  result 


Jomr  A.  W.  Eixiott  vs.  Johit  W.  Bobeit. 


Etioinci.  WUfU99.  Vendor  of  land  liable  for  defecHw*  tUU  ntii  a  mm* 
petent  witness  for  vendee  to  support  such  title.  Example,  It  is  tba 
settled  law  of  this  State,  that  a  Tender  of  real  estate,  yho  is  liable  for 
ft  defectire  title,  is  not  a  oompeteDt  witness  for  the  vendee  to  sap- 
port  sooh  title.  Thns,  in  an  action  of  unlawful  detainer,  bj  the  Teodes 
agamst  the  tenant  of  the  rendor,  in  possession,  snch  vendor,  whose 
deed  contained  eovenants  of  lawfol  possesdon  and  right  to  cooTey,  is 
not  a  oompetent  witness  for  the  vendee,  to  eetabUsh  the  relatioii  of  land- 
lord and  tenant  between  himself  and  the  defendant. 


FBOM    HENDEBSOir. 


This  action  of  anlawM    detainer,  brought  by  certis- 
rari  from  a  jnstice^s    court,   in   Henderson  oottntj,  into 
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the  dxcmt  coml;  of  said  county,  was  submitted  to  a 
jtaj  before  Bead,  judge,  at  the  July  term,  1854,  and 
resulted  in  a  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  appealed  in  error  to  tliis  court. 

M.  &  H.  :&towH,  6»  die  plaintiff  in  error. 

0.  H.  WsuLUMs,  6r.,  and  Wbioht,  for  the  defendant. 

McEiHBBr,  J.,  deliyered  the  opinion  of  the  comrt. 

This  is  an  appeal  in  error  from  the  circuit  couit  of 
Henderson.  The  action  was  for  an  unl€^iU  detainer; 
and  the  only  question  necessary  to  be  considered,  arises 
upon  an  exception  to  the  competency  of  tiie  witness, 
Bradbuiy. 

Boren,  the  plaintiff  in  the  action,  daims  title  and 
right  of  possession,  by  yirtne  of  a  deed  of  conveyance 
executed  to  him  by  the  witness,  Bradbury,  on  the  19tii 
of  August,  1858.  This  deed  was  produced  and  read 
by  the  plaintiff,  on  the  trial  of  the  cause,  as  evidence 
of  his  right  of  possession.  In  addition  to  the  covenant 
of  general  warranty,  it  contains  an  express  covenant, 
that  Bradbury,  the  bargainor,  is  ^4awfully  possessed" 
of  the  tract  of  land  described  in  the  deed,  and  has  ^^  a 
good  ri^t  to  convey  the  same." 

The  defendant,  EUiott,  was  in  the  actual  and  exclu- 
sive possession  of  said  tract  of  land  at  the  time  of  the 
conveyance  from  Bradbury  to  Boren,  and  for  some  years 
prior  to  said  eonv^ance. 

And  the  question  of  fact,  upon  which  tiie  case  turn- 
.  ed  before  the  jury,  was,  whether  Elliott's  possession  was 
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in  Bubordination,  or  adverse  to  the  title  of  Bradbnij, 
prior  to,  and  at  the  date  of  the  conyeyanoe  to  the 
plaintiff,  Boren.  To  establish  the  relation  of  landlord 
and  tenant  between  Bradbury  and  EUiott,  at  the  time 
of  conveyance,  and  previously,  the  former  was  offered 
and  admitted  as  a  witness  on  behalf  of  the  plamti£ 
The  defendant  excepted  to  the  competency  of  the  wit- 
ness, but  the  excepti(HL  was  overruled  by  the  court. 

In  this  the  court  erred.  We  think  it  dear,  that  the 
witness  was  incompetent.  If  the  possession  of  Elliott 
were  in  fact,  adverse  at  the  date  of  the  conveyance 
from  the  witness  to  the  plaintiff,  then  the  inevitable 
consequence  would  be,  that  the  conveyance  was  utterly 
void,  by  force  of  the  act  of  1821,  ch.  66,  §  1,  prohib- 
iting the  sale  of  pretended  titles. 

Such  adverse  possession  would  constitute  a  diiect 
breach  of  the  covenant  of  lawful  possession  and  right 
to  convey,  and  give  the  purchaser  an  immediate  right 
of  action  for  such  breach.  In  this  view,  it  is  clear 
that  the  -witness  was  wholly  incompetent.  The  neces- 
sary effect  of  his  testimony,  if  it  prevailed,  to  establish 
the  fact  in  issue,  would  be  to  relieve  him  from  liabil- 
ity on  his  covenant.  And  it  is  the  settled  law  in  this 
State,  that  where  the  witness  is  so  situated,  tiiat  a 
l^al  right  or  liability,  or  discharge  from  liability, 
would  result  from  the  verdict  and  judgment;  or  where 
such  legal  right  or  liability  depends,  not  simply  op  the 
verdict  and  judgment,  but  also  on  some  material  fact 
disputed  in  the  cause,  the  witness  is  incompetent. 

And  it  is  equally  well  settled,  that  a  vendor,  who 
is  answerable  to  his  vendee  in  case  the  title  turn  oat 
to  be  defective,  is  not  competent  as  a    witness  for  his 
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yendee^  to    support  such   title.     Burke   yb.    Clarke^    2 
Swan's    Sep.,  810,  and   anthorities   cited. 

It  follows,  that  the  jndgment  is  erroneous  and  must 
be  reversed. 


Ben.  Davis  vs.  Abneb  BsarroN  et  dl. 


hmt,  Cfjudfftnmt  vpon  a&er  acquired  land.  Act  of  1881,  eh,  90,  §7. 
The  lien  of  a  jadgment  upon  the  debtor's  real  estate,  given  by  the  aot 
of  1881,  ch.  90,  §7,  attaches  to  land  acquired  by  the  debtor  after  the  ex- 
piration of  twelve  months  from  the  rendition  of  the  Judgment,  and  oon- 
tinnes  for  the  period  of  one  year  from  the  time  the  title  may  be  ao* 
quired;  within  which  period  it  may  be  made  effectual  by  a  levy  and 
sale  of  such  after  acquired  lands,  and  such  levy  and  sale  will  orer- 
reach  and  avoid  any  intermediate  alienation  by  the  jadgment  debtor  with- 
in that  period. 


FBOM    DTBB. 


This  action  of  ejectment  was  snbmitted  to  a  jnry  of 
Dyer  connty,  at  the  February  term,  1866,  of  the  circuit 
conrt  of  said  county,  upon  the  facts  given  in  the  opin- 
ion, and  resulted  in  a  verdict  and  judgment  for  the 
defendants,  Eead,  judge,  presiding.  The  plaintiff  ap- 
pealed in  error. 

The  record  does  not  show  who  appeared  for  tho 
plaintiff. 
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F.  Q.  Sampson  and  0.  C.  Mobs,  for  flio  defendants. 
MoEmKBY,  J.,  delivered  flie  opinion  of  the  oonit. 

This  was  an  action  of  ejectment  for  a  lot  of  ground 
in  the  town  of  Dyersbnrg. 

The  jury  having  been  instmcted  by  the  court,  ^^that 
the  plaintiff  had  exhibited  no  sufficient  title  to  the  land 
in  dispute,"  found  for  the  defendants:  and  a  new  Izial 
having  been  reftised,  the  plaintiff  prosecuted  an  appeal 
in  error  to  this  court. 

The  plaintiff  clain:is  title  under  an  execution  sale  and 
sheriff's  deed.  It  appears  from  the  record,  that  on  the 
38th  October,  1830,  the  plaintiff  recovered  a  judgment 
in  the  circuit  court  of  Dyer,  against  Charles  Parrish, 
for  $193  99.  Upon  this  judgment,  several  executions 
seem  to  have  been  issued,  prior  to  the  year  1851, 
which  were  returned  unsatisfied.  It  further  c^pears,  that 
in  1861,  said  Charles  Parrish  acquired  title  to  a  lot 
in  the  town  of  Dyersbnrg,  (being  the  same  sued  for  in 
the  present  action)  in  the  following  manner.  On  the 
18th  of  April,  1850y  the  executors  of  William  Stodard,* 
bji  a  deed  in  proper  form,  and  duly  executed,  conveyed 
said  house  and  lot  to  a  trustee,  to  hold  the  same  in 
trust  for  the  separate  use  of  Eliza  M.  Parrish,  wife  of 
said  Charles  Parrish,  during  her  natural  life;  and  at 
the  death  of  Mrs.  Parrish,  said  lot,  by  the  limitation 
of  the  deed,  was  to  vest  absolutely  in  said  Charles 
Parrish. 

The  proof  shows,  that  Mrs.  Parrish  died  **tiie  mid- 
dle of  June,  1861."  And  on  tiie  25th  of  the  same 
month,  Charles  Parrish  sold  and  conveyed  said  lot,  ftr 
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the  oonsideFation  m  recited  in  the  deed,  of  three  hun- 
dred dollars,  to  the  defendant,  Abner  Benton;  -whick 
deed  was  acknowledged  on  the  27th  of  Jime,  1851. 
The  person  who  wrote  said  deed  proved  that  ^^he  un- 
derstood it  to  be  a  fidr,  honest  and  lana  fide  sale  of 
tiie  lot  from  Parrish  to  said  Benton.^' 

The  recoid  further  showa,  diflt  on  the  Mi  daj  of 
Angoat,  18S1,  the  plaintifi^  Davis,  sned  ont  an  exeeii> 
tion  on  the  before  mentioned  judgment,  against  Oharlee 
Parrish,  tested  of  the  second  Monday  of  June,  1851. 
This  eseention  was  levied,  on  the  10th  of  Angnst,  on 
«aid  lot  of  groand,  and  the  same  was  regularly  sold  om 
ike  4th  <^  October,  1861,  to  the  plaintiff;  Davis;  and 
en  the  6th  of  October,  18S3,  the  sheriff  conveyed  ik<b 
same  to  him  by  deed,  in  due  form. 

Upon  the  foregoing  state  o£  fiicfcs,  the  question  is, 
which  is  the  better  title? 

The  act  of  1831,  ch.  90,  $7,  dedaires,  that  a  judgw 
ment  obtained  in  any  court  of  record  in  this  State,  shall 
be  a  lien  upon  the  debtor's  land  from  the  time  said 
judgment  was  rendered:  Pravidedy  said  judgment  is  ren- 
dered in  the  counly  where  tiie  debtor  resides  at  the 
time  of  its  rendition ;  and  pro^ded^  an  execntion  is  tak- 
en out  upon  said  judgment,  and  said  land  sold  wiUiin 
twelve  months  after  the  rendition;  unless  the  same  is 
prevented  by  injunction,  or  writ  of  error,  or  appeal  kt 
the  nature  of  a  writ  of  error;  in  which  case,  if  the 
judgment  be  affirmed,  or  the  injunction  dissolved  on 
motion,  or  the  bill  be  dismissed  on  its  final  hearing,  it 
shall  be  incumbent  on  the  creditor  to  issue  his  exe- 
cntion  and  seU    said    land    within   one    year    from  the 
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time  of  such  affirmance  of  the  injunction,  or  diaaolntion 
of  the  judgment,  or  dismisBal  of  the  bill. 

It  is  insisted  by  the  coonsel  for  the  defendants, 
that  this  act  does  not,  and  cannot  be  construed  to  ap- 
ply to  the  present  case.  The  argument  amounts  to  thia: 
that  the  lien  becomes  extinct,  after  the  lapse  of  twelve 
months  from  the  rendition  of  the  judgment,  except  in 
the  specific  instances  enumerated  in  the  proviso;  and 
cannot,  therefore,  be  revived,  so  as  to  attach  upon  lands 
acquired  by  the  debtor  after  the  expiration  of  the  year. 
If  the  construction  of  the  act  of  1831,  were  a  new 
question,  the  argoment  for  the  defendants  has  perhaps 
sufficient  plausibility  to  entitle  it  to  some  consideration: 
but  this  question  has  been  presented  in  more  than  one 
case. 

The  literal  construction  contended  for  on  bdialf  of 
the  defendants,  would  restrict  the  lien  of  the  judgment 
to  such  lands  only  as  the  debtor  was  vested  with  a  le- 
gal tide  to,  and  were  liable  to  execution  at  law,  at 
the  time  of  the  rendition  of  the  judgment.  But  it  was 
held  by  this  court,  in  Oreenway  vs.  Oannofiy  8  Hum., 
177,  179,  that  the  lien  given  by  the  act  of  1831,  ex- 
tended to  such  lands  acquired  by  the  defendant,  after 
the  rendition  of  the  judgment,  as  might  be  levied  upon 
and  sold  within  the  time  limited  by  the  statute.  And 
in  that  case,  it  is  said,  that  ^'as  the  lien  is  of  very 
short  continuance,  the  reason  is  strengthened  for  giving 
to  it  all  proper  scope  and  operation,  as  to  the  subject 
matter  to  which  it  shall  be  attached.'!  And  in  that  case 
the  court  recognized  the  correctness  of  the  position,  in 
respect  to  after-acquired  lands,  that  the  lien  of  the 
judgment  attached  eo   instanti  the  legal    title  passed  to 
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the  defendant.  Again,  in  Cha/pron  vs.  Cassdday^  8 
Hnmph.,  668,  661,  it  is  maintained  that  a  judgment 
will  bind  after  acquired  lands  of  the  debtor.  And  in 
this  case  the  doctrine  is  carried  farther;  the  conrt  say, 
we  think  a  jnst  construction  of  this  act  of  assembly," 
(Act  of  1881,)  "would  ^ve  in  relation  to  after  ac- 
quired lands  twelve  months  jGrom  the  time  the  title 
may  accrue  to  the  debtor,  within  which  the  creditor 
may  make  his  lien  effectual  by  a  leyy  and  sale." 

We  perceiye  no  sound  reason  why  we  should  not 
adhere  to  the  construction  of  the  act  of  1881,  indicated 
in  the  cases  aboved  cited:  on  the  contrary,  we  think 
sound  polity  requires  that  we  should:  And,  therefore, 
we  hold  the  proper  construction  (tf  the  act  to  be,  that 
the  lien  given  thereby  attaches  to  land  acquired  by  the 
debtor,  after  the  eacpiration  of  twelve  months  from  the 
rendition  of  the  judgment;  and  that  it  continues  for  the 
period  of  one  year  from  the  time  the  title  may  be  ac^ 
quired;  within  which  period  it  may  be  made  effectual 
by  a  levy  and  sale  of  such  after  acquired  lands,  and 
such  levy  and  sale  will  overreach  and  avoid  any  inter* 
mediate  alienation  of  the  judgment  debtor  within  that 
period.  1  Swan's  B.,  616.  Adopting,  upon  this  sub- 
ject, tlie  views  of  our  predecessors,  we  deem  it  unne- 
cessary to  pursue  the  discussion  fturther,  for  the  pur- 
pose of  showing,  that  upon  general  principles  and  legal 
analogies  and  reasons  of  general  policy,  the  construction 
adopted  is  maintainable.  It  results,  from  this  view, 
that  the  title  of  the  plaintiff  is  valid,  and  superior  to 
that  of  the  defendants. 

The  judgment  will  therefore  be  reversed,  and  the 
case  be  remanded  for  a  new  trial. 
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Gommr  Ck>intv.  /to  JurMMon  m  cantuUd  9onttM^9  tiedUn,  JUght  of 
appeal.  Act  of  1862,  eft.  54.  The  jadgment  of  the  countj  ooort  vpon 
a  contested  election  of  constable  is  not  final  and  eondnsiTe,  bat  is  sab> 
ject  to  reTisfoQ  or  to  a  trial  de  novo  fai  the  drcoit  court  The  party 
eoiuidering  bimaelf  i^ypioTed  by  sach  Judgment  has  hia  reaiedy  by  ap»- 
peal  or  certiorari. 


FBOM     HBlTDXBflOlSr. 


This  is  a  case  of  ooi^issted  eleGtSon  for  eonstaUe 
from  tbe  eurooit  contt  of  Hendenon.  At  NoTomber 
tenn,  1854,  there  was  jtidgment,  by  Bead,  jtulge,  upon 
the  &cfB  stated  in  the  opiiuon^  in  &Tor  of  defendant, 
reversing  the  aoticm  of  tlie  county  court  The  oentest- 
ant  appealed  in  error. 

O.  H.  WmuunB,  Sr.,  and  Wbiqht,  for  the  contestant. 

Bullock  and  Soublook^  for  the  defendant. 

ToTTBN,  J.,  delivered  the  opinion  of  the  court. 

vThis  case  is  a  contested  election  for  tiie  oflSce  of 
constable. 

In  March,  1854,  at  an  election  &r  constable,  indvil 
district  No.  9,'  Henderson  connty.  Weaver  received  48 
votes,  and  Dodd  '47,  as  appears  by  the  sheriff's  r^ttinu 

The  election  was  contested  in  the  county  eaurty  and 
at  the  trial,  it  was  considered  and  adjudged  that  Weav- 


AFBn.  TEBSi,  1855.  Vtl 

JobE  IMd  vc  T.  &  Wesw. 

«r  had  received  thr&e  iUegal  vote^y  and  tiiat  Dodd  had 
received  a  majority  of  the  legal  votea  pcdLed^  and  was 
duly  elected.  The  said  Dodd  was  thereon  indnc^  into 
,  Baid  office,  by  entering  into  bond  and  taking  {he  oath 
before  said  conrt. 

To  this  the  sidd  Weaver  objected,  and  prayed  an  ap- 
peal to  the  ciieait  conrt,  which  was  reused.  He  th^i 
cansed  the  case  to  be  taken  to  the  circoit  conrt  by  oer- 
tiaraH  and  ai^ersedeas.     The  writs  were  duly  granted. 

A  motion  was  made  in  the  drcoit  conrt  to  dismiss 
the  petition,  and  was  overmled.  This  canse  was  there- 
on tried  de  novo  in  the  drcnit  conrt,  and  it  being 
considered  that  said  Weaver  was  duly  elected  to  said 
c^ce,  the  judgment  of  the  coonly  court  was  revevsed 
and  a  procedendo  awarded  to  the  connty  court  to  ad- 
mit and  indnct  the  said  Weaver  into  said  office. 

Thereon  the  said  Dodd  appealed  in  en-or. 

1.  It  is  argued  that  the  Jndgment  of  the  eoanly 
conrt  was  final  and  condnaive  on  the  parties. 

Jurisdiction  to  try  eontdsted  elections  for  justices  of 
the  peace  and  constables,  is  conieired  on  the  ootmty 
conrt  by  the  act  of  18&3,  ch.  54^.  And  it  is  made 
tbe  duty  of  the  conrt  to  kear  pro(jf  and  decide  the 
case  vfpon  eindence.  The  return  of  the  riieriff  is  not 
condnsive,  but  merely  prima  fade  evidetiee  of  the  right 
U>  the  office;  and  the  function  of  the  eounfgr  court  is 
not  ministerial  but  judicial,  as  it  relates  to  a  ooattee  in 
litigation.  8  Kent  Oom.,  865.  Midhurst  vs.  Waitej 
Burr.  B.,  1259.  As  to  the  nature  of  the  subject  in 
contest,  the  office  is  an  incorporeal  right,  and  it  con- 
sifits  in  the  right  to  execute  a  public  trust  and  to  take 
the  emoluments  belonging  to  it.     8  Kent  Oom.,  86S. 
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Kow,  if  the  county  cotirt  erroneoiiBly  decided  against 
the  person  entitled  to  the  office,  it  is  an  injury  to 
private^righty  for  which  there  onght  to  be  a  remedy. 
The  remedy  is  to  be  fonnd  in  the  circnit  court.  That 
court  possesses  a  general  revisory  jurisdiction  over  all 
inferior  courts,  which  it  exercises  by  writ  of  error,  by 
appeal,  by  oertioraH  or  other  remedial  agency  as  may 
be  proper  in  the  case.  The  court  ocmnot  he  closed; 
but  must  be  open  to  the  injured  party,  who  is  entitled 
to  ^^  remedy  by  due  course  of  Iom!'^  Const.,  Art.  1, 
sec.    17. 

If  there  be  no  appeal,  then  the  oertioraH^  which  is 
a  constitutional  writ,  is  a  proper  remedy,  by  which  any 
injurious  'irregularity  in  the  proceeding  may  be  correct- 
ed, or  a  trial  de  novo  had.  Bdb^  a  slavey  vs.  The 
State,  2  Yerg.,  176,  180.  Fields  vs.  The  State,  M.  & 
Terg.  Eep.,  168,  176.  Thus  in  Bob  vs.  The  State, 
Hayv^ood,  J.,  says:  ^^The  maxim  of  the  law  is,  that 
there  is  no  wrong  without  a  remedy;  and  it  is  a  par- 
ticular rule  that  a  oerti-orari  will  lie  to  all  inferior  ju 
risdictions  (the  proceedings  of  which  cannot  be  correct- 
ed by  writ  of  error)  to  remove  their  proceedings  into 
the  superior  court,  to  be  there  affirmed  or  quashed,  or 
otherwise  corrected,  as  law  and  justice  shall  require." 

It  lies  to  all  courts  not  proceeding  according  to  the 
course  of  the  common  law,  and  where  without  the  writ 
of  certiorari,  there  would  be  no  remedy  against  an  il- 
legal sentence.  1  Burr,  1S3.  2  Burr,  682.  8  Borr, 
1163. 

In  Fields  vs.  The  State,  M.  &  Yerg.,  168,  die 
county  court  removed,  or  more  accurately,  suspended  a 
constable    in    his    office    pending  a   prosecution   against 
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him  for  extortion.  From  this  judgment  he  prayed  an 
appeal,  which  the  court  refased  to  grant.  The  case 
Was  then  removed  to  the  circuit  court  by  certiorari^ 
and  the  jurisdiction  sustained.  Catron,  J.,  in  deliver- 
ing the  opinion,  says:  ^^If  the  defendant  is  dissatisfied, 
he  may  appeal  and  have  the  matter  re-tried  in  the  cir- 
cuit court;  or  he  may  file  his  bill  of  exceptions,  and 
set  forth  the  evidence  upon  which  'the  judgment  was 
given  upon  the  record,  and  then  take  a  writ  of  error. 
1  Phill.    Ev.,  233.      Bui.  Nisi  Prius,   516." 

"We  conclude  that  the  judgment  of  the  county  court 
is  not  final  and  conclusive^  but  that  it  is  subject  to  re- 
vision or  to  a  trial  de  novo  in  the  circuit  court. 

2.  The  act  of  1844,  ch.  99,  provides,  that  if  any 
person  consider  himself  aggrieved  "fty  any  decree  or  de- 
cision^'* of  the  county  court,  he  may  "o^^aZ"  from 
"  its  decision  or  judgment "  to  the  circuit  court.  The 
terms  of  the  statute  are  general,  and  they  include,  as 
we  think,  the  present  case.  The  court,  then,  erred  in 
its  refusal  to  grant  the  appeal,  and  for  that  reason, 
and  because  it  is  an  original,  independent  remedy,  as 
before  stated,  the  certiorari  was  a  proper  writ  in  the 
case. 

Let  the  judgment  be  aflSrmed, 


44 
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W.  W,  Woodfolk'b,  leasee^  v^,  B.  0.  Nall. 

Land  Law.  Bntrp,  Acts  of  1882,  eh,  29,  and  18S5,  eh.  45,  48.  An 
entry  received  and^recorded  by  an  entry  taker  at  a  time  when  by  law 
his  oifiee  was  not  open  for  the  reception  of  entries,  being  an  abaolate 
nullity,  id  not  validated  by  the  fact,  that  said  entry  so  continued  upon 
the  books  of  said  entry  taker  until  said  office  was  reK>pened  by  lav  for 
the  reception  ef  entries.  Such  an  entry,  and  the  grant  thereon,  oom- 
mnnicates  no  title,  either  from  the  date  of  its  reception  or  from  die 
time  said  office  was  re-opened,  although  there  be  no  interrening  entry 
in  conflict  with  it. 


FROM    OBION. 


This  action  of  ejectment  was  institiited  in  the  cir- 
cuit court  of  Obion,  in  February,  1849.  At  June  tenn, 
1854,  there  was  verdict  and  judgment  for  the  defend- 
ant, Fitzgerald,  judge,  presiding,  from  which  the  plain- 
tiff appealed  in  error  to  this  court. 

M.  R  Hill  and  G.  H.  Boulston,  for  the  plaintiff. 

ObOHBAif  and  Enloe,  for  the  defendant. 

MoEjnnet  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  ejectment  for  a  tract  of  land 
lying  in  Obion  county.  The  plaintiff  &iled  to  recovo' 
the  premises  sued  for,  and  has  brought  the  case  to  this 
court  by  an  appeal  in  error. 

The  single  question  presented  by  the  record  befine 
us,  is  upon  the  charge  of  the  court  in  regard  to  the 
validity  of  the  defendant's  titie. 
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Each  party  claims  title  to  the  land  in  dispute,  un- 
der a  grant  firom  tilie  State;  and,  on  the  trial,  the  par- 
ties respectively  introduced  an^l  read  in  evidence  their 
grants,  and  likewise  the  entries  upon  which  they  pur- 
port to  have  been  founded. 

The  plaintiff's  entry  was  made  in  the  entry  taker's 
office  of  Obion  county,  on  the  16th  of  January,  1837, 
and  his  grant  issued  thereon  bears  date  the  13th  of 
July,  1848.  The  entry  under  which  defendant  derives 
his  claim,  purports  to  have  been  made  in  the  eurvey- 
or^8  office  of  the  IZth  suTDeyor^s  district^  on  the  2&th 
.  JPiibruary^  1885,  in  the  names  of  William  B.  Jones  and 
Lycurgus  Winchester;  and  the  grant  appears  to  have 
been  issued  on  the  6th  day  of  July,  1838. 

For  the  plaintiff  it  is  insisted,,  that  although  botlf 
his  entry  and  grant  are  of  younger  date  than  the  de- 
fendants, he  has,  nevertheless,  not  only  the  better,  but 
the  only  valid  title  to  the  land  in  controversy — ^the  de- 
fendant's entry  and  grant  being  utterly  void.  And  this 
is  the  point  to  be  determined. 

The  ground  upon  which^  the  validity  of  the  defend- 
ant's title  is  impeached,  is,  that  at  the  period  of  time, 
the  entry  upon  which  the  grant  is  founded,  purports 
to  have  been  made,  there  was  no  office  open  "South 
and  West  of  the  congressional  reservation  line,'*  for  the 
reception  of  entrfte';  and  consequently,  the  entry  under 
consideration  was  received  and  placed  upon  the  book  of 
the  surveyor's  office  of  the  13th  surveyor's  district,  not 
only  without,  but  directly  against  the  positive  authority 
of  law,  and  is  therefore  utterly  void,  as  is  also  the 
grant  issued  thereon. 

By  an  act  passed  at  the  called  session  of  the  gene- 
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ral  assembly  in  the  year  1832,  ch.  29,  it  is  provided, 
§  12,  "  That  the  several  surveyor's  offices  South  and 
West  of  the  congressional  reservation  line,  shall  be  open 
for  the  reception  of  entries,  and  the  laying  down  on 
their  general  plan  the  surveys  on  the  same,  &om  and 
after  the  1st  day  of  January  next:  and  that  from  and 
after  the  1st  day  of  January,  1835,  the  several  offices 
South  and  West  of  said  line,  shall  be  forever  closed: 
and  all  persons  failing  to  present  their  claims,  and 
make  their  entries  thereon,  on  or  before  the  said  day  of 
January,  1835,  shall  be  forever  thereafter  barred." 

This  provision  of  the  act  of  1832  remained  in  force 
until  the  scBsion  of  1835-6,  when  two  acts  were  pass- 
ed of  the  same  date,  ch.  45  and  48.  .The  14th  sec. 
cf  the  first  act  provides  "That  the  several  surveyor's 
offices  South  and  West  of  the  congressional  reservation 
line,  shall  be  opened  from  and  after  the  first  day  of 
September  next,  for  the  reception  of  entries,  and  the 
laying  down  on  their  general  plans  the  surveys  on  the 
same."  But  by  the  first  section  of  the  subsequent  act, 
the  district  surveyor's  offices  are  declared  to  bo  abolished 
from  and  after  the  first  day  of  September,  1836:  and 
by  the  3d  section,  county  offices  in  each  county,  South 
and  West  of  the  congressional  reservation  line,  are  es- 
tablished "for  the.  receiving  of  entries  on  the  vacant 
land  lying  in  said  counties,"  which  offices,  by  the  13th 
section  were  to  be  opened  on  the  1st  of  September,  1836. 
From  this  brief  review  of  the  legislation  upon  this 
su'bject,  it  is  apparent  that,  in  the  interval  between  the 
first  of  Jauuary,  1835,  and  the  first  of  September,  1836, 
there  was  no    authority    of    law    for    making   an    entiy 
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within  that  portion  of  territory    lying   South    and  West 
of  the  congreBsional  reservation  line. 

The  proof  in  this  case  shows,  that  within  that  pe- 
riod, and  nearly  two  months  after  the  office  had  been 
closed,  and  the  right  of  the  parties  to  make  an  entry 
declared  barred,  the  supposed  entry  which  constitutes 
the  foundation  of  the  defendant's  title,  was  wrongftilly 
spread  upon  the  book  of  the  surveyor  of  the  district. 

With  reference  to  the  objection  taken  to  the  validity 
of  the  defendant's  title,  upon  this  ground,  the  circuit 
judge  instructed  the  jury,  "that  whether  the  defendant^a 
entry  was  available  ^r  not  from  its  date,  yet  being  in 
the  office  when  the  office  was  opened  for  entries,  on 
the  Ist  of  September,  1836,  it  was  a  good  entry  from 
that  time,  and  therefore  the  defendant's  entry  and  grant 
gave  him  a  good  title  to  the  land,  and  the  jury  should 
find  for  the  defendant." 

The  proposition  asserted  in  this  instruction, ,  is  not 
law.  There  is  no  recognized  principle  or  authority 
which  sanctions  any  such  doctrine.  The  supposed  entry 
was  surreptitiously  received,  and  placed  upon  the  sur- 
veyor's book,  in  defiance  of  the  express  terms  of  the 
statute?  and  in  gross  violation  of  official  duty.  The  act 
of  receiving  and  recording  the  paper  was  not  merely  a 
nullity,  it  was  positively  forbidden  by  the  statute;  and 
the  mere  fiact  of  its  continuing  upon  the  office  book  for 
any  length  of  time,  could  not  change  its  character,  or 
impart  to  it  any  efficacy  whatever.  Nothing  short  of 
an  express  legislative  enactment  could  have  had  tho^ 
effect  of  legalizing  the  pretended  entry,  or  of  making 
it    operative  for  any  purpose  whatever. 

It  is  clear,  therefore,  that  the    entry  in    question  is. 
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Utterly  void;  and  of  necegsity  the  grant  founded  upon 
it  must  be  held  void  likewise.  The  case  before  us  is 
free  from  all  the  supposed  difficulties  that  have  embar- 
rassed the  question  in  regard  to  the  jurisdiction  of  a 
court  of  law  to  declare  a  grant  void.  It  clearly  fedls 
within  a  principle  long  recognized  in  our  jurisprudence, 
as  an  exception  to  the  general  rule  upon  this  subject. 
The  case  of  an  entry  attempted  to  be  made,  without  or 
against  the  authority  of  positiye  law,  is  obviously  dis- 
tinguishable from  those  cases,  where  the  entries  were 
authorized  by  law,  but  errors  or  inequalities  intervene 
in  the  course  of  proceeding.  See  Orutohjleld  vs.  Sam- 
mock^  4  Humph.,  203.  Ro(ioh  vs.  Boyd^  1  Sneed, 
136. 

The  several  provisions  of  the  acts  of  1832,  1833, 
and  1836,  to  which  we  have  been  referred,  recognizing 
and  securing  the  rights  of  occupants^  have  no  relation 
to  the  question  in  this  case,  and  need  not,  therefore, 
be-  noticed. 

Judgment  reversed. 


J.  B.  Edmondsok,  AdnCr^  vs.  Jacob  Casboix. 


EzKCUTOBfl  Ajip  Admihibtr^tobs.  Will  prcv$ti  in  eommun  form.  Efti  ^f 
cotUe9t  upon  licAility  of  representative  under.  The  Talidity  of  the  pro> 
bate  of  a  will  in  common  form,  is  only  rerdked  bj  the  fiinl  deciaioo 
of  the  liBue  deinaamt  vel  wm  in  fiiYor  of  tbe  co^teataati.     Unta  tkal 
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time  It  it  only  suspended  as  to  rigbts  under  tbe  wiU.  The  executor 
or  /ulministrator,  witb  the  will  annexed,  to  wbom  letters  hare  been  it- 
sned  under  the  original  probate,  is  not  therefore  relieTed  trom  his  du- 
ties or  responsibities,  or  denuded  of  his  powers,  except  so  Ikr  as  rights 
under  the  will  are  concerned.  A.  plea  therefore  bj  him,  to  the  suit  of 
a  creditor,  that  since  his  qualification  under  the  probate  in  common  form, 
the  yaliditj  of  said  will  had  been  contested,  and  said  issue  deviiavit  vei 
nan^  was  still  pending,  la  demnnable. 


FBOM   GIBSON. 


An  action  of  debt  was  institnted  in  the  drcuit  oonrt 
of  Gibson  county,  by  Jacob  Carroll  against  J.  B.  Ed- 
mondson,  as  administrator,  with  the  will  annexed,  of  J. 
O.  Hunter,  dec'd.  The  will  of  said  Huntcar  had  been 
proven  in  common  form,  and  tiie  r^resentative  duly 
qualified  as  sudi.  After  issue  joined  upon  the  ordina- 
ry plea,  tbe  will  was  certified  to  the  circuit  court  to 
be  tried  upon  an  iksue  devwamt  vel  non.  The  admin- 
istrator then  filed  the  additional  plea  of  the  pending 
issue  deviscmt  vel  non  in  bar  of  the  plaintiff's  action. 
To  this  plea  there  was  a  demurrer,  which  the  court  sus- 
tained. At  March  term,  1856,  before  Fitsgerald,  judge, 
there  was  verdict  and  judgment  for  plaintiff.-  Defend*^ 
ant  appealed  in  error. 

M.  &  H.  Bbowk,  for  the  plaintiff  in  error. 
Sah.  Williams,  for  the  defendant  in  error. 
Oabuthe3rs,  J.,  delivered  the  opinion  of  the  court. 
After  this  action  of  debt  was    at  issue,  the  will    of 
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Hunter  was  contested  by  some  of  his  heirs,  after  hav- 
ing been  previously  proved  in  common  form. 

A, plea,  setting  up  this  fact  and  that  the  issue  was 
still  pending,  was  filed  by  the  defendant,  at  the  next 
term,  to  which  a  demurrer  was  sustained,  and  verdict 
and  judgment  for  $1475.  This  is  the  only  error  as- 
signed. The  facts  admitted  in  the  bill  of  exceptions 
are:  "That  Jo:  0.  Hunter  departed  this  life,  and  de- 
fendant was  duly  appointed  and  qualified  administrator, 
with  the  will  annexed  of  deceased,  and  gave  bond. 
That  after  this  suit  was  brought  and  issue  made,  the 
heirs  of  Hunter,  dec'd,  have  filed  their  petition,  and 
brought  up  the  wiU  to  the  circuit  court  of  Gibson  coun- 
ty, to  be  tried  upon  an  issue  devisavit  vd  noriy  which 
said  contest  is  now  pending,  and  that  the  county  court 
made  no  order  in  the  case,  further  than  to  order  the 
will  to  be  certified  to  the  circuit  court,  to  be  tried  on 
said  issue.  No  adm'r  pendente  lite  was,  or  has  been 
appointed  by  said  court."  The  court  instructed  liie  jury 
that  the  action  could  be  maintained  against  the  defen- 
dant,  notwithstanding  the  contest  of  the  will. 

This  raises  a  question  of  some  importance,  as  to  the 
powers,  duties  and  liabilities  of  an  acting  executor  or 
administrator,  with  the  will  annexed,  who  has  been 
duly  appointed  and  qualified,  upon  the  probate  of  a 
will  in  common  form,  during  the  pendency  of  a  con- 
test in  a  proceeding  to  prove  it  in  solenm  form,  upon 
an  issue  for  that  purpose.  We  are  not  aware  that  this 
precise  question  has  ever  been  before  the  courts  of  this 
State,  and  its  decision  may  be  of  considwable  practical 
importance  in  view  of  the    frequency    of   these    issueSj 
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and  the  rare  instances  of  the  escape  of  wills  from  the 
ordeal  of  a  fiery  and  protracted  contest. 

It  will  be  observed,  that  this  case  does  not  present 
the  question  in  its  strongest  form,  as  there  was  *not,  as 
is  generally  the  case  in  practice,  an  order  of  the  county 
court,  setting  aside  the  former  probate,  or  the  appoint- 
ment of  a  special  administrator.  But  it  is  insisted,  that 
the  fact  of  ordering  the  will  to  be  certified  to  the  cir- 
cuit court  upon  petition  and  citation  of  the  ex'r  or 
adm'r  for  an  issue,  and  trial,  has  the  effect  of  suspend- 
ing all  the  powers  and  liabilities  of  the  acting  adm'r. 
Indeed,  the  argument  goes  to  the  extent,  that  this  ap- 
pointment, as  well  as  the  probate,  upon  which  it  was 
made,  are  entirely  vacated  and  annulled  firom  that 
period. 

This  is  not  the  efiect  of  the  proceeding.  True,  the 
argument  is  favored  by  a  remark  in  the  case  of  Bur- 
row vs.  Ragland^  6  Humph.,  486,  and  some  other  cases 
cited,  but  the  distinct  question  came  before  this  court 
in  the  case  of  Roberts  vs.  St&voart^  2  Swan,  164,  and 
it  was  held,  that  even  where  the  order  of  the  county 
court  in  terms,  was  "that  the  probate  be  set  aside" 
and  the  case  sent  to  the  circuit  court  for  issue  and 
trial,  the  legal  effect  was,  not  to  revoke  and  annul, 
but  merely  to  suspend  the  probate  as  to  the  rights  that 
might  be  dependent  upon  it  as  an  establishment  of  the 
will.  In  that  case,  the  issue  in  the  circuit  court  wlks 
abandoned,  and  the  question  was,  whether  the  re-probate 
of  the  will  in  the  county  court  was  necessary  to  fix 
the  rights  of  legatees  under  the  will,  and  this  of  course 
depended  on  the  existing  validity  of  the  original  pro- 
bate, in  common  form,  under   the  circumstances  stated. 
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Upon  re-exanrinatioii  of  that  case,  we  are  My  satis- 
fied with  the  principles  it  settles.  The  validity  then, 
of  a  probate  in  common  form,  is  only  revoked  by  the 
final  dedsion  of  the  isstie  ^^wUl  or  no  mlV^  for  the 
emtestants.  Until  that  time,  it  is  only  suspeDded, 
tad  that  merely  as  to  rights  nnd^  the  will.  The  ex- 
Mcitor  or  administrator,  wilii  the  will  annexed,  to  whom 
letters  have  been  issued,  tinder  the  original  probate,  is 
«K)t  relieved  from  his  duties  and  responsibilities,  or  de- 
nuded of  his  powers,  except  so  &r  as  rights  under  the 
will  are  concerned:  In  his  action,  he  cannot  conflict 
with  the  provisions  of  the  will,  or  the  rules  of  law 
that  would  apply  in  cases  of  intestacy.  Which  of  them 
«hall  govern  the  disposition  of  the  estate,  must  depend 
upon  the  result  of  the  pending  contest  upon  the  wiD, 
and  consequently,  must  be  suspended  till  that  is  ter- 
minated. In  this  respect,  his  powers  and  duties  are 
the  same  of  ,an  administrator  ad  litem^  who  is  a  fnll 
administrator  for  the  time,  unless  his  powers  are  limit- 
ed in  his  appointment,  and  may  sue  and  be  sued.  3 
Bacon  Ab.  Ex.  and  Ad.,  letter  G.  2  Show.,  69.  No 
good  reason  is  perceived  for  suspending  the  powers  of 
the  personal  representative  in  taking  care  of  and  set- 
l^ng  up  ttie  estate.  He  is  under  bonds,  and  has  been 
duly  qualified,  and  his  appointment,  as  we  have  seen, 
unrevoked.  We  can  see  no  danger  or  inconvenience  in 
Ais  construction.  Whoever  may  be  entitled  under  tiie 
will,  if  sustained,  or  the  law,  if  it  be  set  aside,  are 
secured  by  his  bonds,  and  find  the  estate  settled  up  and 
ready  for  their  enjoyment,  after  a  protracted  litigation. 
Upon  tiie  opposite  doctrine,  the  consequences  might  be 
great  delay   to   those   ultimately   entitled  to  the   estate, 
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I066  of  debts  for  want  of  -power   to  sae,  «Dd  delay  and     ^ 
injustice  to  the  honest    creditors  for  want  of   some  one 
liable  to  snit. 

It  may  be  said,  that  these  consequences  could  all 
be  avoided  by  the  appointment  of  an  administrator 
to  act  pending  the  litigation.  True,  snch  is  not  the 
case  imder  discussion.  That  has  not  been  done,  nor 
was  it  necessary,  when  the  court,  and  all  parties  con- 
cerned, were  satisfied  with  the  administrator  abready  in 
of3ce;  and  this  must  be  presumed,  as  no  motion  or 
order  was  made  on  the  subject  in  the  eourt.  If  lie  is 
not  acceptable  to  the  parties,  or  camsidQred  nnmitalile 
by  the  court  in  view  of  the  new  state  of  things  whidi 
has  arisen,  it  is  easy  to  displace  him  and  substitole 
another  to  act  until  the  contest  is   over. 

We  think,  then,  there  is  no  error  in  the  judgment 
of  the  court  below,  and  order  an  affirmance  of  the  same. 


James  Yaulx  et  al.  vs.  E.  E.  Mebbiwethbb  et  al. 


Syidxncb.  Secondary,  Contentt  of  lost  deed.  When  parol  proof  ad- 
mitrible.  It  ii  well  eettled  in  this  State  that  parol  prM,  ae  to  the 
contents  of  a  lost  deed  or  other  paper  vTUing  relied  on  as  evidenoa^ 
cannot  be  heard  until  ground  has  been  laid  by  proo(  that  all  the  pro- 
per sources  for  the  reoovery  of  the  original  have  been  searched  fai  rafai. 
Thus,  when  a  defendant  in  ejectment  prored  the  former  eiisteBoe  ot  ft 
deed  uuder  which  he  claimed,  which  had  been  mislaid  or  lost— and 
that  the  bargainee  bad  gone  on  one  occasion  with  the  bargainor  to  the 
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coanty  town  to  hare  it  acknowledged,  and  it  is  proTed  that  the  ptpen 
of  the  bargainee,  who  had  sii^e  died,  had  been  careinny  searched  hot 
the  deed  could  not  be  found,  this  alone  does  not  lay  suffident  groondi 
for  the  admission  of  proof  as  to  the  contents  of  sud  deed  There 
were  other  sources  of  information— such  as  the  office  of  the  reveler  or 
the  officer  who  takes  probate  of  deeds — or  among  the  papen  of 
the  representative,  who  had  legal  custody  of  the  papers  of  deceased,  or 
those  of  the  heirs  or  devisees  to  whom  the  muniments  of  title  would 
go,   where  the  lost  dedd  might  possibly  be  found. 


FROM    OBION. 


This  is  ejectment  from  the  circuit  court  of  Obion. 
At  June  term,  1854,  before  Fitzgerald,  judge,  there  was 
yerdict  and  judgment  for  the  defendants.  The  plaintift 
appealed  in  error  to  this  court. 

OooHBAN  and  Enloe,  for  the  plaintiffs. 

J.  Davis  and  M.  &  H.  Bbown,  for  the  defendants. 

Cabuthbes,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  have  the  paramount  paper  title  to  the 
land  in  dispute,  but  the  defendants  successftilly  relied,  in 
the 'Court  below  to  aid  their  inferior  titie,  upon  the  sta- 
tute of  limitations.  Actual  possession  of  about  73  acres 
of  the  634  acres  claimed,  for  more  than  seven  years, 
was  proved.  To  this  extent  the  correctness  of  the  ver- 
dict is  perhaps  not  controverted.  But  the  verdict  and 
judgment  were  in  favor  of  the  defendants  for  the  whole 
tract,  and  in  this  it  is  said  to  be  erroneous,  and  should 
be  reversed. 

At  last  term  we  decided  in  this  case,  that  the  title 
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of  the  plaintiff  covered  the  disputed  land,  and  granted 
a  new  trial.  But  the  effect  of  the  statute  of  limita- 
tions, in  the  aspect  it  is  .  now  presented,  was  not  then 
adjudicated,  not  having  been  fieurly  presented  by  the  re- 
cord. It  was  in  the  last  trial  perhaps  the  only  or 
main  question. 

In  order  to  extend  its  operations  beyond  the  part  in 
actual  occupation,  to  the  whole  tract,  the  defendants 
proposed  to  prove  the  existence  of  a  deed,  its  loss,  and 
contents,  made  by  Searcy  D.  Sharp  to  their  ancestor, 
on  the  16th  day  of  August,  1836,  in  conformity  with 
lines  then  distinctiy  marked,  and  to  which  claim  has 
ever  since  been  made. 

Witness,  Watson,  proves  that  he  made  the  survey, 
and  drew  up  the  deed  at  the  request  of  Sharp  and 
Merriwether.  That  the  deed  was  signed  by  Sharp,  wit- 
nessed by  himself,  aqd  that  the  last  he  saw  of  it,  it 
was  lying  on  the  table  where  it  was  written,  at  Mer* 
riwether's  house.  He  further  stated,  that  '^  Sharp  and 
Merriwether  came  with  him  to  Troy  to  have  said  deed 
acknowledged."  The  plat  made  by  Watson  at  the  time 
was  also  introduced  and  read.  Objections  being  made 
to  the  evidence  of  Watson,  in  relation  to  the  contents 
of  the  deed,  the  defendants  introduced  the  affidavit  of 
J.  F.  Eivers,  to  show  the  loss  of  the  deed,  and  thereby 
lay  the  ground  tor  the  admission  of  secondary  evidence. 
It  is  in  these  words :  "  John  F.  Rivers,  the  agent  of 
defendants,  makes  oath,  that  he  has  lived  in  the  family 
of  Eichard  T.  Merriwether,  deceased,  the  greater  part 
of  the  time  since  his  death,  and  has  carefully  examined 
the  papers  of  the  said  Richard  T.  since  his  death,  and 
he  has  been  unable  to  find  the  deed  spoken  of  by  wit- 
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&6B89  Watean,  aa  having  been  writtoi  by  him  and  exe- 
cuted by  Searcy  D*  Sharp  to  Bichard  T.  MeiriwefliOT, 
in  1836)  and  witnessed^  deecribing  the  land  ccmyeyed 
according  to  said  Wataon'e  certificate  of  survey  of  the 
smae^^  dated  16th  of  AugUBl^  1886,  and  that  affiant 
knows  nothing  of  said  deed  except  as  he  leans  tiie 
same  from  witness,  Watson.'' 

Upon  this  the  conrt  overruled  the  objection  and  al- 
lowed the  evidence  of  the  contents  of  the  deed  to  go  to 
the  jury.  To  this  the  exception  was  taken.  We  thiidc 
it  very  dear,  that  sufficient  ground  was  not  laid  for 
admission  of  this  secondary  evidence^  and.  that  no  case 
has  gone  so  &r.  We  have  recently  had  several  cases 
before  us  on  this  doctrine;  one  of  which  may  be  fonnd 
in  1  Sneed,  228,  Pharis  vs.  Lambert.  In  that  case  it 
was  proposed  to  prove  the  contents  of  a  peaoe  wamoit 
in  an  action  for  a  malicious  prosecution,  upon  the  affi- 
davits of  loss  by  the  party,  and  the  derk  of  the  court) 
that  it  could  not  be  foimd  by  dilig^t  search  in  his  of- 
fice, and  that  the  last  he  saw  of  it  waa  in  the  hands 
of  attorney  Spurlock.  It  waa  held,  that  this  was  not 
suffident  to  let  in  proof  of  the  contents  of  the  paper, 
but  that  it  was  indispeudbLa  to  produce  the  a£Sdavit  of 
Spurloek.  That  case  is  sustained  by  §  558  1 
Gveenleaf's  Ev.,  and  other  authorities*  In  the  same 
section  a  rule  more  directiy  applicable'  to  the  case  now 
before  us,  is  thus  stated:  ^^ff  it"  (the  paper)  ^^mf^t 
or  ought  to  have  been  deposited  in  a  public  oflBce  or 
other  particular  place,  that  place  must  be  seardied." 
For  two  reaaons  then  it  should  have  been  shown  that 
the    offloe   of  the  derk   of  the  county    court   and  tbe 
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register  had  been  Bearched  for  this  deed^  befeve  siMonr 
daiy  evidence  of  its  conteuts  could  be.  reeeiyed : 

1.  Because  it  might  have,  been  deposited  theiie,  that 
being  the  place  for  the  ack|K>wledgment  and  probate  of 
deeds.  And  2d,  because  it  is  shown  by  Wataon,  that 
the  parties  went  to  Troy  for  that  purpose.  The  genet 
ral  role  on  the  subject  is,  that  before  parol  eyidenoe  of 
the  contents  of  a  writing  can  be  admitted  upon,  tha 
ground  of  its  loss,  the  party  must  show  that  he  has, 
with  reasonable  diligence,  reported  to  and  exhansted  ail 
the  sources  of  information  and  means,  of  discov^ery 
which  were  accessible  to  him^  and  the  nature. of  the 
case  would  naturally  suggest.  Same  authority  sustained 
by  1  Starkie  on  Ev.,  836,  340.  6  Term  R,  286.  8 
Watte  &  Serg.,  291.     8  Scott,  85. 

Here,  would  it  not  be  naturally  suggested  from  liie 
natm-e  of  the  case,  as  weU  as  the  fisK^ts  stated  by  Wat*- 
Bon,  that  the  parties  went  to  town,  to  acknowledge  the 
deed,  that  the  original  or  a  registered  copy  might  be 
procured  at  the  coimty  seat.  That  probable  source  af 
information  then  should  have  been  exhausted  according 
to.  the  rule  just  stated. 

But  in  addition  to  this,  it  would  be  naturally  sug* 
gested,  that  the  proper-  source*  of  information,  as  to  the 
papers,  of  the  deceased  would  be  his  personal  repre- 
sentative, to  whom  their  ciustody  would  legally  be<- 
long  in  the  first  instauoe,  or  to  the.  heirs  or  deiosees 
in  the  case  of  muniments  of  title*  No  account  is.  gir^ 
en  of  any  effort  to  find  the  pfper  in  that  quarter.  Mr. 
Biyers  was  not  the  personal  representatiye  or  heir,  and 
did  not  resort  to  these  sources  of  information.  If  the 
case  here  made  out,  would  authorise  a  departure   from, 
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or  constitate  an  exception  to  that  leading  rule  in  the 
law  of  evidence,  which  requires  all  facts  to  be  estab- 
lished by  the  best  proof  which  the  nature  of  the  case 
will  afford,  it  wdild  certainly  be  of  little  avail  in  the 
ascertainment  of  truth,  and  the  exclusion  of  feOsehood 
and  imposition. 

The  fact  proposed  to  be    established  by   the  defend- 
ants was,    that    they    and   their    ancestor    did   not  only 
take  and  hold  possession    of  73    acres    of    the    land  in 
dispute,    as  is   proved    by    the    enclosures,    but    of  the 
whole  684  acres  constructively.      This  can  only  be  done 
by  deed,  which  clearly   covers   the  whole,   and  thus  ex- 
tends and    enlarges    the  possession    in  contemplation  of 
law,  carrying  with  it  the  operation  of  the  statute  of  lim- 
itations,  to  the    marks    upon    the  ground  in  conformity 
to  the  calls  of  the  deed.      The  deed    itself  is    the  only 
competent  proof  of  this   fact,    and  no    other  can  be  al- 
lowed in  such  a  case,  unless  its    previous  existence  and 
actual  loss  are    clearly    made  out  according  to  the  mle 
above  laid  down.    The  danger  of  injustice,  if  not  proved, 
in   allowing  the  frail  memory  of    even    honest    men  to 
be  substituted  in  legal  investigations  for  writings,  to  as- 
certain the  &ct&  they  contain,  would  suggest    the  neces- 
sity of  guarding,  as  the  courts  have  done,   if  not  more 
carefolly,     with    stringent    rules,    any    exception   to  tiie 
fundamental  rule  we  have  stated. 

For  this  error  in  the  admission  of  evidence,  we  are 
constrained  again  to  reverse  and  remand  this  case. 
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Land  Law.  Entriet  8.  and  W.  C.  B,  8.  Confiicting  bimndaries.  BiffhU 
of  junior  enterers.  Where  the  first  exrterer  had  made  his  entry  for  640 
acres,  with  couiises  and  distances  defined,  but  without  calling  for  natu- 
ral objects,  and  the  second  enterer  makes  his  entry  adjoining  it,  and 
in  all  respects  conforming  to  the  courses  and  distances  of  the  prior  en- 
try, and  without  trenching  thereon,  and  obtains  his  sunrey  and  grant; 
The  fiict  that  the  surveyor  in  subsequently  makmg  his  survey  upon  the 
prior  entry,  over-reaches  the  courses  and  distances  defined  therein,  and 
embraces  a  part  of  the  land  claimed  under  the  last  entry,  will  not  de- 
<priv^  the  younger  entered  of  his  title  thereto.  In  such  case  the  first 
enterer  would  be  estopped  from  departing  from  the  written  boundaries 
burnished  for  his  land,  so  far  as  a  jouAger  enterer  who  has  acted  up- 
on the  fiuth  of  their  correctness,  would  he  affected  by  it.  Tottxn,  J.« 
dissented. 


FBOM    GIBSON. 


This  action  of  ejectment,  instituted  by  the  defendant 
in  error,  against  the  plaintiff  in  error,  in  the  circuit 
court  of  Gibson  county,  was  submitted  to  a  jury  before 
Fitzgerald,  judge,  at  the  July  term,  1852,  and  resulted 
in  a  verdict  and  judgment  for  the  plaintiff  below,  from 
which  the  defendant  appealed.  The  appeal  in  error  was 
prosecuted  to  the  April  term,  1853,  and  continued  for 
reargument  to  the  April  term,  1854,  when  it  was  again 
^continued  to  the  present  term. 

M.  &  H.  Bbown,  for  the  plaintiff  in  error. 

Williams  &  Oabthell   and  M.  B.  Hjll,  for  the  de^ 

fendaut. 

45 
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Oabuthebs,  J.,  delivered  the  opinion  of  the  oonit. 

ThiB  case  raises  a  question  of  bonndaiy  between  two 
entrys  and  grants,  of  rather  a  novel  character.  The 
plaintiff  in  error  claims,  nnder  a  grant  to  the  TJmyer- 
sity  of  North  Carolina  for  640  acres,  dated  21st  April, 
1831— entry  12th  December,  1822— survey  eth  October, 
1824.  The  boundaries  given  in  the  entry  are,  '^begin- 
ning at  the  N.  E.  corner  of  Martin  Armstrong's  6000 
acre  entry,  running  thence  East,  about  252  poles  to  the 
West  boundary  of  John  Holmes'  and  others,  1000  acre 
entry,  running  thence  South,  &c.,  for  complement."  The 
survey  gives  the  boundaries  thus,  "beginning  on  a  atake 
the  N.  E.  corner  of  Martin  Armstrong's  5000  acre  en- 
try, running  East  262  poles  to  a  Spanish  oak  on  the 
West  boundary  of  John  Holmes  and  others;  thence 
South  with  Holmes'  line,  passing  his  comer,  in  all 
406i  poles  to'  a  stake;  thence  West,  252  poles  to  a 
stake,  on  M.  Armstrong's  East  boundary;  thence  North 
with  the  same,  406^  poles  to  the  beginning."  The 
calls  in  the  grant  are  precisely  the  same. 

The  defendant  in  error  claims  under  a  grant  for  ISt 
acres,  dated  15th  January,  1826 — entry  26th  June, 
1824r-survey  19th  August,  1824.  The  calk  of  the  entry 
are,  "banning  at  the  South  West  comer  of  a  640 
acre  entry.  No.  624,  in  the  name  of  the  President  and 
Trastees,  in  East  boundary  of  5000  acre  entry,  in  die 
name  of  Martin  Armstrong ;  thence  East,  200  poles,  and 
South  for  complement."  The  survey  begins,  ^^  at  a  stake 
and  pointers,  the  S.  W.  comer  of  a  640  acre  entry  in 
the  name  of  the  President  and  Trustees  on  the  East 
boundary  of  a  5000  acre  entry"  &c.;  thence  East  )(nft 
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the  PreBident  and  Trastees'  line,  crossing  a  branch  at 
twenty  poles,  to  a  hickory  sappling;  thence  South, 
108  2-10  poles  to  a  hickory  sapling;  thence  West,  200 
poles  to  a  stake  on  said  Armstrong's  line;  thence  North 
with  his  line,  103  2-10  poles  to  the  beginning.  Same 
calls  in  the  grant. 

It  will  bo  seen  that  there  is  no  conflict  between 
these  titles  upon  the  face  of  the  papers,  either  in  the 
entries,  surveys  or  grants.  Bat  in  the  actual  survey 
of  the  first  entry,  which  was  subsequent  to  that  of  the 
last,  the  Southern  boundary  was  marked  out  at  the  dis- 
tance of  4A^  instead  of  406i  poles  South  of  the  North- 
em  lyie  fixed  in  the  entry,  survey  and  grant;  thereby 
including  more  than  640  acres,  but  not  exceeding  ten 
per  cwit.  excess.  By  the  prior  survey  of  the  junior 
entry,  the  dividing  line  was  marked  out  by  the  survey- 
or at  the  distance  called  for  in  the  entry,  surv^  and 
grant  of  the  640  acre  tract,  by  which  the  true  quantity 
entered  was  given  to  both  parties. 

The  only  question  raised  in  the  case  is,  what  is  the 
true  location  of  the  Southern  boundary  of  the  640  acre 
tract  under  the  fi^^ts  stated,  according  to  the  land  laws 
of  the  State.  The  jury  found  it  to  be  at  the  termina- 
tion of  the  distance  of  406^  poles,  in  oonformify  with 
the  charge  of  >tbe  judge. ' 

K  the  state  of  the  law  be  such  as  to  render  the 
eharge  erroneous,  it  would  be  most  singular  and  unjust, 
yet  that  would  be  no  conclusive  answer  to  positive  en- 
actments, if  such  exist.    What  is  the  case! 

The  State  opens  her  books,  and  ofiers  her  vacant 
land  for  sale  or  appropriation.  The  UniArersily  of  North 
Oarolina  talces  640  acres,  and    has  it  entered  upon  the 
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records,  with  the  coiirses  and  distances,  without  marking 
timber  or  calling  for  natural  objects;  East  Tenneasee 
College  enters  129  acres  adjoining'  it  on  the  South,  and 
it  is  marked  out  by  the  surveyor,  and  granted  by  the 
State,  leaving  the  first  entry  with  its  full  dimenBionB 
undisturbed;  then,  the  first  enterer  has  his  land  marked 
out,  and  passes  thirty-six  poles  beyond  the  calls  placed 
upon  the  pubUc  records,  and  embracing  more  land  than 
he  entered  by  invading  the  territory  of  the  junior  en- 
terer. The  one  is  to  get  forty  acres  more  than  he 
bought,  and  the  other  that  much  less.  It  is  true,  that 
between  conflicting  claimants,  if  there  be  no  other  ques- 
tion, the  prior  right  must  prevail — ^it  is  for  that  reason, 
the  best.  So  if  there  was  nothing  else  in  this  case, 
there^  would  be  no  di£Sculty.  But  the  question  here  is, 
how  far  South  does  the  older  tide  extend?  to  tiiat  ex- 
tent it  must  be  sustained. 

It  is  an  admitted  general  rule,  that  a  call  for  marked 
lines,  or  natural  objects,  will  prevail  over  course  and 
distance,  when  both  are  expressed  in  the  title  papers, 
and  perhaps  the  same*mle  would  apply  y^hea  the  calls 
are  only  for  course  and  distance,  but  at  the  same  time, 
or  before  intervening  rights  arise,  lines  are  run  and 
marked.  It  is  also  very  well  settled,  that  where  the 
calls  are  only  for  course  and  distance,  the  parly  is  con- 
fined to  them,  if  nothing  else  has  been  done,  lliese 
are  the  general  principles.  What  is  the  efiTect  of  thcar 
application  to  this  case. 

At  the  time  of  the  inception  of  the  younger  title, 
where  was  the  Southern  boundary  of  the  elder?  The 
law,  to  avoid  all  conflict  or  injury,  had  provided  a  cer- 
tain mode  of  ascertaining  that — the  public    books  of  the 
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Bnrveyor  general.  Here  the  entry  of  640  acres  was 
found  with  a  definite  and  fixed  Northern  boundary  262 
poles  long,  thence  "South,  &c.,  for  complement."  This 
was^done  and  dated  12th  December,  1822.  On  the  25th 
June,  1824,  when  the  other  entry  was  made,  no  survey 
had  been  made  of  the  first,  no  objects  marked,  so  he 
made  his  entry  for  129  acres,  calling  for  the  South 
boundary  of  the  first,  which  would  be  406^  poles  from 
the  North:  and  on  the  19th  September  of  the  same 
year,  had  it  so  sui:veyed  and  marked  out,  and  obtained 
a  grant  from  the  State  on  the  ISth  of  January  follow- 
ing, calling  for  the  comer  trees,  &c.,  designated  in 
the  survey.  Several  months  after  this  line  was  cor- 
rectly marked  out  in  strict  conformity  with  the  calls  of 
both  entries,  the  first  entry  was  surveyed,  and  dis- 
regarding the  distance  in  the  entry,  and  the  quantity 
of  acres  to  be  included,  and  the  line  previously  run  and 
marked,  made  the  South  boundary  thirty-six  poles  far- 
ther South,  and  included  forty  acres  more  land  than 
was  entered.  But  still,  in  the  grant  issued  six  years 
afterwards,  the  call  is  only  to  run  406^  poles  South, 
and  the  quantity  only  640  acres.  Now,  because  it  is^ 
proved  that  when  the  first  entry  came  to  be  surveyed, 
the  surveyor,  in  disregard  of  the  express  calls  of  the 
entry,  which  was  his  chart,  and  his  duty,  which  waa 
to  mark  out  the  land  entered,  and  no  more  or  less, 
and  the  known  rights  of  others,  marked  a  line  for  the 
South  boundary,  thirty-six  poles  beyond  the  true  dis- 
tance— ^it  is  contended  that  this  wrong  and  injustice 
must  be  sustained,  because  it  was  the  duty  of  the  sur- 
veyor to  have  surveyed  the  oldest  entry  first,  and  if  he 
had  done  so,  it    would    have    been    legal  to    have   so 
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transcended  the  calls  as  to  include  any  excess  not  ei- 
ceeding  ten  per  cent.  But  would  it  have  been  legal 
to  do  so?     We  will  see  hereafter. 

It  is  insisted  ftirther,  that  the  grant  upon  the  last 
entry  was  void,  by  the  act  of  1788,  ch.  —  §  19,  and 
1787,  ch.  28,  2  Haywood  &  Cobb's,  27-84,  because  it 
was  issued  upon,  an  entry,  and  surveyed  before  the  B1l^ 
vey  of  an  older  entry.  If  it  were  admitted  that  these 
acts  constitute  a  part  of  the  land  system  of  West  Ten- 
nessee, which  question  need  not  now  be  decided— we 
do  not  think  they  would  have  the  eflTect  contended  for 
by  the  counsel.  When  it  is  provided  that  the  grant 
shall  be  void,  it  must  certainly  be  as  to  the  prior  en- 
try, and  so  fSsup  as  it  conflicted  with  it  There  could 
be  no  reason  for  going  beyond  this. 

The  object  was  to  protect  the  first  purchaser  from 
any  advantages  the  second  might  derive  from  the  un- 
lawM  act  of  the  smrveyor,  who  was  a  public  officer. 
But  can  it  be  for  a  moment  supposed,  that  it  was  &e 
intention  of  the  legislature  to  apply  this  stringent  pro- 
vision  to  a  case  where  the  former  entry  is  clear,  pre- 
cise and  distinct,  as  to  the  lands  appropriated,  and  his 
calls  are  observed  strictly  by  the  subsequent  entry,  sur- 
vey and  grant,  that  the  latter  should  be  vend,  barely 
and  solely  for  the  fact  that  the  State's  officer  fint 
marked  it  out  by  a  survey? 

We  are  aware  of  no  decision  which  has  gone  to 
that  extent,  and  presume  none  such  can  be  found,  or 
has,  or  will  ever  be  made.  It  is  true,  that  the  conrtB 
have  held  under  these  acts,  that  in  such  a  case,  bo 
far  as  the  rights  of  the  first  enterer  are  concerned, 
they  shall  not  be  affected.     The  rule  is  thiw  laid  down 
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in  JMson  vs.  Kilcannon^  4  Hay.,  183.  Meigs'  Dig.; 
674.  "If  a^  flubeequent  entry,  calling  for  a  former  en- 
try be  surveyed  first,  the  survey  should  steer  dear  of 
every  part  which  the  former  entry  might  legally  include, 
when  surveyed  in  a  shape  the  law  allowed  of.  If  not 
so  surveyed,  and  the  first  entry  is  afterwards  surveyed 
according  to  law,  and  includes  a  part  of  the  land  in- 
cluded in  the  first  survey,  the  younger  enterer  cannot 
impeach  the  survey  of  the  elder."  But  it  will  be  ob- 
served, that  to  produce  tiie  effect  claimed,  this  rule  re- 
quires that  the  survey  so  prematurely  made,  because  it 
is  upon  a  younger  entry,  must  cover  land  which  a  sur- 
vey upon  the  first  entry  "mi^t  legally  include,"  and 
the  after  survey  of  the  prior  entry  must  be  made  "ac- 
cording to  law." 

Now,  it  is  said,  that  the  survey  on  the  first  entry 
"might  legally  include"  any  quantity  of  land -^ot  ex- 
ceeding ten  per  centum  over  640  acres,  and  therefore, 
the  younger  would  be  acting  "according  to  law"  in 
running  and  marking  the  lines  thirty-six  poles  beyond 
the  calls.  Instead  of  this  being  so,  in  the  19th  section 
of  the  act  of  1819,  ch.  1,  H.  &  C,  92,  which  is  the 
basis  for  the  land  system  in  this  section  of  the  State, 
we  find  this  provision  "in  all  cases  in  making  original 
surveys,  the  surveyor  shall  not  make  any  allowanoei 
but  shall  make  each  survey  on  each  entry-  or  location, 
as  nearly  as  practicable  for  the  quantity  called  for  in 
such  entry  or  location,  provided  there  is  vacant  land 
sufficient  to  fill  the  same.  And  should  it  hereafter  ap- 
pear that  any  tract  of  land  which  has,  or  may  be  sur- 
veyed by  and  under  the  authority  of  this  act,  which 
shall  contain  within  the  lines  and  comers  of  such  sur- 
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vey,  one  tenth  more  than  the  quantity  called  for,  Id 
the  entiy  on  which  such  snrvey  shall  be  made,  the  said 
addition  of  one  tenth,  shall  be  deemed  a  frand  prac- 
ticed upon  the  state  by  the  surveyor,  and  it  shall  be 
deemed  and  declared  a  misdemeanor  in  the  said  survey- 
or, who  shall  make  such  surrey,"  for  which  he  shall 
be  indicted,  and  upon  conviction,  removed  from  oflSce, 
and  fined  and  imprisoned  at  the  discretion  of  the  court. 
It  is  not  then  a  lawM,  but  a  very  penal  act  for  the 
surveyor  to  include  an  excess  of  ten  per  cent,  in  hi» 
survey.  True,  if  it  be  done  and  granted,  the  title  will 
not  be  disturbed  by  the  State,  unless  there  is  more  than 
that  excess.  Nor  can  a  subsequent  enterer,  calling  for 
his  line,  drive  him  from  his  calls  or  marks,  if  he  has 
not  more  than  ten  per  cent,   excess. 

TBiough  a  wrong  and  fraud  practiced  upon  the  State, 
yet  ratfter  than  unsettle  established  lines,  he  is  permit- 
ted to  retain  it.  It  was  not  lawful  nor  approved,  but 
for  reasons  of  policy,  barely  permitted. 

This  case,  however,  is  entirely  dijBTerent  where  his 
courses,  distances  and  quantity,  unaffected  by  marks  or 
natural  objects,  are  distinctly  given  in  his  contract  wilh 
the  State — the  entry,  and  another  sale  is  made  by  en- 
try in  strict  conformity  to  it.  It  is  too  late  then,  to 
change  his  calls  so  as  to  interfere  with  the  subsequent 
claimant,  who  acted  upon  the  faith  of  the  recorded  title 
paper  before  him.  It  is  true,  that  if  no  other  right 
had  intervened  before  the  survey  of  his  entry,  the  State 
would  not  disturb  his  title,  or  permit  any  younger  en- 
terer  to  do  so,  if  he  did  not  exceed  ten  per  cent.,  but 
would  punish  the  surveyor  for  the  fraudulent  and  ill^l 
act,  by  removal,  line  and  imprisonment. 
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If  then  tho  older  entry  is  surveyed,  even  after  the 
younger,  it  shall  prevail  over  it,  provided  it  is  sur- 
veyed "according  to  law,"  but  not  otherwise.  Then, 
how  does  the  law  require  it  to  be  done?  This  is  an- 
swered in  the  extract  given  above,  from  the  act  of 
1819.  "The  surveyor  shall  not  make  any  allowance, 
but  shall  make  each  survey  on  each  entry  or  location, 
as  nearly  as  practicable,  for  the  quantity  called  for  in 
such  entry. 

But  this  was  not  so  made,  and  is  not  therefore  ac- 
cording to  the  law.  ^  ^j  6  and  6,  of  the  same  act, 
set  forth  the  accuracy  and  particularity  required  to  be 
observed  in  the  making  of  entries  and  locations.  It 
was  intended  to  guard  effectually  against  interferences, 
and  would,  if  observed  in  good  faith,  utterly  prevent 
them. 

A  departure  from  these  requisitions  cannot  be  per- 
mitted, when  the  effect  would  be  to  work  an  injury  to 
the  rights  of  others  innocently  and    legally  acquired. 

In  cases  like  the  one .  under  consideration,  the  first 
enterer  must  be  estopped  from  departing  from  the  writ- 
ten boundaries  frirnished  for  his  land,  so  far  as  a  young- 
er enterer  who  has  acted  upon  the  faith  of  their  cor- 
rectness,  would  be  affected  by  it. 

The  result  is,  that  the  law  was  correctly  charged  by 
his  Honor,  the  circuit  judge,  and  his  judgment  should 
be,  and  is    affirmed. 

ToTTBN,  J,,  dissented. 
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Thb  Bank  of  Tbnnesseb  v8.  Skillebn  &  Merbiwetheb. 

1.  PiucTiOK.  Ju^ftnmt  hp  drfmdt  Judicial  di9er«tum  in  mUing  atide. 
Affidavit  of  one  not  a  party  of  record.  The  circuit  court  hare  power 
to  set  aside  judgments  by  default  at  their  discretion,  upon  good  rea- 
sons shown,  and  maj  exercise  it  upon  sufficient  grounds  laid  by  affidar 
▼it  of  a  person  not  a  party  to  the  suit 

2.  Amxndmxnt.  Act  of  1801-2,  ch.  162,  §  6.  Who  ie  a  ^''proper  party.'' 
The  act  of  1851-2,  ch.  162,  §  6,  requires  the  circuit  court,  among  other 
things,  to  allow  amendments  to  the  pleadings  by  inserting  tLe  names  of 
proper  parties.  These  words  refer,  only  to  parties  agamst  whom  tho 
suit  may  be  legally  maintained.  So,  when  an  action  of  assumpsit  was 
commenced  against  the  endorsers  of  a  promissory  note  slone,  and  the 
plaintiff  moved  to  amend  by  making  the  representatiTe  of  the  deceased 
maker  a  party,  who  had  already  suggested  to  the  proper  authority  the 
insolvency  of  the  estate,  there  was  no  error  in  the  ruling  of  the  dreoH 
court  disallowing  such  an  amendment. 


FROM   MADIBON. 


The  plaintiff  brought  its  action  of  assumpsit^  in  the 
circuit  court  of  Madison  county,  in  September,  1854, 
against  the  defendants,  as  endorsers  of  a  promissoiy 
note  drawn  by  John  Ingram,  deceased.  At  the  return 
term  there  was  judgment  by  de&ult  taken  against  the 
defendants,  who  at  the  next  succeeding  term,  January, 
1855,  had  the  same  set  aside  upon  affidavit,  showing 
reasons  for  their  non-appearance  satisfactoiy  to  the 
court.  Upon  motion,  the  plaintiff  was  allowed  to 
change  the  form  of  its  action  to  debt,  which  was  done 
accordingly.  The  plaintiff  then  asked  to  be  allowed  to 
make  the  administrator  of  John  Ingram,  deceased,  a 
paity  defendant,  who  as  it  appeared  had  suggested  the 
insolvenqr  of  said  estate  to  the  proper  authority.      This 


APBIL  TEBH)  1S55.  «99 

The  Bank  of  Tennewoe  «#.  SkaUdro  k  If  efriwether. 

motion,  Judge  Bead  diflallowed.  Thereupon  the  defend*^ 
ants  demurred  to  the  plaintiff's  declaration^  and  the 
court  gaye  judgment,  sustaining  the  same.  The  plaintiff 
appealed  in  error. 

Ebsbkan  and  Oabuthebs,  for  the  plaintiff. 

H.  &  H.  Bbowh,  for  the  defendant. 

Oabuthbbs,  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  held  a  note  made  by  John  Ingram  to  Isaae 
Skillem,  and  endorsed  hj  the  defendants,  for  $808,  due 
27th  Noyember,  1850.  An  action  of  assumpsit  waa 
brought  against  the  said  endorsers  on  the  12th  Septem* 
ber,  1854,  declaration  and  judgment  by  default  at  Bep* 
tomber  term,  1854.  This  was  set  aside  upon  affidavit 
at  the  next  term,  with  leave  to  plead.  At  the  same 
term,  and  before  pleading,  the  plaintiff  was  upon  mo- 
tion, permitted  to  amend  by  changing  the  form  of  ac- 
tion from  case  to  debt,  whereupon  it  was  moved  bj 
the  plaintiff  to  allow  a  further  amendment  by  making 
Thomas  Ingram,  administrator  of  John  Ingram,  deceased, 
the  maker  of  the  note,  a  party  defendant,  and  it  being 
made  to  appear  to  the  court  that  the  estate  of  John 
Ingram  was  insolvent,  and  the  suggestion  of  the  same 
had  been  made  to  the  proper  authority  before  the  in- 
stitution of  this  suit,  the  motion  was  refused.  A  de- 
murrer to  the  declaration,  as  amended,  was  then  filed 
and  sustained  by  the  court. 

The  errors  assigned  ore: 

1.    The  judgment    by    de&ult    was    improperly    set 
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aside.  This  was  a  matter  resting  in  the  sound  discre- 
tion of  the  court,  and  we  think  it  was  not  improperly 
exercised.  The  reasons  for  not  appearing  and  making 
defence  at  the  return  term  are  sufficient,  and  it  is  no 
legal  ground  of  objection,  that  the  facts  were  establish- 
ed by  the  affidavit  of  another  instead  of  the  defendants: 

2.  The  court  was  bound  by  the  act  of  1851-2,  ch. 
152,  §  6,  to  allow  amendments,  making  proper  parties. 
This  is  true,  but  was  Thomas  Ingram  a  proper  party! 
He  had  suggested  the  insolvency  of  the  estate  of  his 
intestate,  and  by  the  8th  section  of  the  283  ch.  of  the 
acts  of  1861-2,  that  is  made  to  "operate  as  an  injunc- 
tion in  all  cases  against  the  bringing  of  any  suit  be- 
fore any  judicature,  whatever  against  the  administrator 
or  executor  of  such  insolvent  estate."  This  must  cer- 
tainly be  regarded  as  the  "bringing  of  a  suit"  against 
Thomas  Ingram.  There  was  no  suit  pending  against 
him  at  the  time  of  the  suggestion;  and  if  a  suit  could 
not  be  instituted  against  him  after  that,  he  could  not 
surely  be  made  a  substantial  party  by  amendment  in  a 
suit  between  others  for  a  debt  for  which  the  estate  would 
be  made  liable. 

If  this  were  not  so,  the  statutory  prohibition  could 
be  always  evaded  and  afford  no  protection  to  estates 
against  costs  and  litigation,  which  was  the  object  of 
the  enactment. 

Here,  then,  was  a  statutory  injunction  which  the 
court  was  asked  to  permit  the  plaintiff  to  violate.  The 
court  is  not  required  to  allow  improper  but  "proper 
parties"  to  be  lawfully  n^de.  The  party  asking  Uie 
amendment  must  show  this,  and  the  court  is  to  judge 
of  it.       In  this  case  the  facts  appearing  forbid  the  ac- 
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tion  of  the  court  requested.  It  was  not  necessary  to 
wait  for  a  plea  from  the  administrator,  the  fact  was 
admitted,  and  the  conrt  could  not  disregard  it.  It  can 
only  be  regretted,  that  the  effects  of  these  principles  in 
the  present  case  will  preyent  the  plaintiff  from  hold- 
ing  the  defendants  to  their  liability  as  endorsers,  as  by 
the  law,  an  action  of  debt  will  not  lie  against  them 
without  including  the  maker,  which  would  avoid  the 
limitation  of  three  years,  and  must  therefore  foil  before 
their  demurrer;  and  the  action  of  assumpsit  must  fail, 
because  it  is  subject  to  the  bar  of  the  limitation  of 
three  years.  The  plaintiff  is  therefore  upon  the  horns 
of  a  dilemma.  But  we  cannot  look  to  these  consequen- 
ces, the  principles  of  law  are  general  and  cannot  yield 
to    hard  cases. 

After  all,  the  fault  is  with  the  plaintiff,  it  should 
have  been  more  vigilant  in  the  pursuit  of  its  rights. 

The  judgment  will  be  aflirmed.  • 


W.  T.  WiLKiNs  et  oH.  vs.  John  M.  FEiKRsoft  et  al. 

1.  ExBCUTOR  AND  ADMINISTRATOR.  Abandonment  hy^  of  contract  oi  to 
realty.  A  personal  repreeenUtive  has  no  power  to  abandon  a  contract 
for  land  made  by  his  intestate,  although  the  estate  be  equitable  mere* 
ly  and  the  title  doubtful;  and  such  abandonment  Is  not  binding  upon 
the  heir. 

2.  Sams.  Gate  in  Judgment.  Chancery.  A  tract  of  land  was  bought 
of  L.  by  H.  and  F.  Joij^tly  under  a  title    bond.      They  made  a  diTision 
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thereof  and  H.  paid  for  hia  moiety,  hb  proportioii  of  the  ptrcliaae  mo- 
ney, F.  paying  nothing.  They  afterward  aold  aeverally  to  W.  mider  a 
title  bond,  who  paid  to  H.  one-half  of  the  purchase  money  for  hia  part  of 
the  land,  and  died,  leaving  hia  children  in  pOflBeaBion  thereoC  Upon  the 
death  of  L.,  the  original  vendor,  a  bill  w»s  filed  against  H.,  F.  and  W.^ 
heirs,  to  enforce  the  lien  upon  the  entire  tract  for  the  nnpaid  pnrchase 
money.  The  administrator  of  W.  thereupon  refused  to  pay  the  bahaee 
of  the  unpaid  purchase  money  due  to  H.  ibr  want  of  a  title,  and  pra- 
fessed  to  have  abandoned  the  contract— demanded  that  the  amount  paid 
be  refunded— and  the  representatiye  of  H.,  who  had  died  in  the  mean 
tune,  took  possession,  and  rented  the  land.  The  two  tracts  were  sold 
severally  by  order  of  court,  to  pay  off  the  original  vendor's  lien,  and  of 
the  proceeds  there  was  a  considerable  excess  after  discharging  the  Een: 
Thereupon,  the  heirs  of  H.  claimed  the  excess  after  paying  the  oiigtoal 
vendor^s  lien,  upon  the  ground  that  the  contract  had  been  abandoned  as 
aforesaid.  The  heirs  of  W.  also  set  up  dieir  claim  to  the  excesL 
Held,  Tluit  a  court  of  equity  would  direct  the  discharge  of  the  fien 
aforesaid,  first  out  of  the  proceeds  of  the  tract  sold  by  F.,  and  next  out 
of  the*  unpaid  purchase  money  due  to  H.  from  the  proceeds  of  the  tract 
sold  by  him — and  after  said  lien  was  discharged,  whatever  remained  of 
the  amount  due  to  H.  of  his  unpaid  purchase  money  should  be  paid  to 
him,  and  the  enthre  surplus  of  the  proceeds  of  sale  to  the  heSn  of  W^ 
whose  rights  under  theur  fothar's  contraot  were  not  concluded  by  die 
action  of  the  administrafeor  as  aforesaid. 
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These  bills  and  cross  bills  were  filed  in  the  chan- 
cery court,  at  Trenton,  upon  the  facts  indicated  in  the 
above  synopsis,  and  folly  given  in  the  opinion.  At 
January  term,  1866,  Chancellor  Williams,  decreed  in 
favor  of  the  heirs  of  Hodge,  from  which  the  heiis  of 
Wilkins  appealed, 

M.  R.  Hnx,  for  the  heirs  of  Wilkins. 

B.  P.  Raines  and  M.  &  H.  Bbown,  for  the  hem 
of  Hodge. 
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Oaxuthebs,  J.,  deliyerod  the  opinion  of  the  conrt. 

This  is  a  contest  for  the  excess  of  the  proceeds  of 
a  tract  of  land  of  500  acres,  sold  by  decree  of  oonrt, 
to  satisfy  the  vendor's  lien  for  the  purchase  money. 

The  land  was  purchased  by  Frierson  &  Hodge  fir<Mn 
Gen.  Thomas  Love,  in  1843,  for  $2,500,  and  bond  for 
title  execnted  to  them  jointly.  They  agreed  npon  a 
division,  and  Hodge  paid  one-half  of  the  consideration, 
and  Frierson  none.  Both  Hodge  &  Frierson  sold  ont 
severally  to  L.  J.  Wilkins,  the  &ther  of  complainantB, 
and  put  him  in  posssession,  where  he  died,  leaving 
the  complainants  on  the  land. 

After  the  death  of  Love,  his  ezecntors,  in  Jamuury, 
1849,  filed  the  original  bill  in  this  case  against  Frier- 
son,  Hodge  and  Wilkins's  heirs,  for  the  purpose  of 
subjecting  the  whole  tract  to  the  payment  of  the  bal- 
ance of  the  consideration,  liien  being  about  $1700,  in- 
cluding interest.  Hodge  died  in  Arkansas  the  next 
July,  and  the  case  revived  against  his  only  heir  A.  J. 
Hodge. 

At  October  term,  1850,  a  decree  was  made,  requir- 
ing die  clerk  to  report  upon  the  title  of  Love,  and  to 
sell  the  land.  The  title  was  reported  good,  and  the 
land  sold  20th  January,  1861,  for  $4,500;  the  eastern 
half,  that  of  Hodge  to  Taliaferro  for  $2,500,  and  the 
western,  that  of  Frierson,  to  Smith  Parks  for  $2,000. 
The  said  sum  of  $2,000  was  very  properly  decreed  to 
be  first  applied  to  the  Love  debt,  as  Frierson  had  not 
paid  anything,  and  Hodge  the  owner  of  the  other  half 
had  fully  paid  his  half.  So  it  only  required  a  few 
hundred  of  the   $2,500  to   folly    satisfy   the    daim    of 
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Love.  For  the  balance  of  thiB  the  present  controveiBy 
arises  between  the  heirs  of  WiUdns,  the  complainantB 
in  the  cross  bill,  and  the  heir  and  administrator  of 
Hodge,  the  defendants  in  the  same. 

The    facts  are,    that    on  the    19th    December^    1845, 
Samnel  Hodge  sold  out    his  half  of  the  land  to  L.  J. 
Wilkins,  for  $800,  one  half  paid    down,  and  the  other 
on-  a  credit,  which  yet  remains  unpaid,  and  tiiis  not«  is 
in  the  hands    of    the  administrator  of    Hodge,    who  is 
also  a  party  defendant.    In  the  bond    for   title    of  that 
date,  there  was  a  covenant   on    the  part    of   Hodge,  to 
make    Wilkins  a  good  warranty  deed  on  the  7th  of  the 
next  March.    Wilkins  never  received  a  deed,  or  paid  the 
balance  of  the  consideration,  but  remained  in  possession 
of  the  land  until   his    death,    and  left    his    widow  and 
diildren    upon    it.       After  his    death,  his    son,    W.  T. 
Wilkins,  who  had  administered  on  his  estate,   ^^said  he 
would  have  nothing  more  to  do  with  the  land,  and  al- 
lowed the  possession  of  the  whole  tract  to  be  taken  by 
B.  P.  Eoines,  the    agent  and    attoi'ney   for  Frierson  & 
Hodge,   who,    as  agent    and    attorney,    kept    possession, 
and  rented  out  the  premises  until  it  was  sold  by  a  de- 
cree in  this  cause."      The  note  for  $400,  due  to  Hodge, 
as  the  balance  of  the    consideration,  was    presented  to 
the  said  administrator  for  payment,  who  refused  to  pay 
it  for  want    of   title    to   the  land,  and  spoke  of   eoing 
Hodge  for  the  money  already  paid,  and  actually  o^de^ 
ed  a  writ  against  him,  which  order  he  afterwards  coun- 
termanded.     John  A.  Wilkins,  (one  of  the  heirs)  "  paid 
six  dollars  rent    for  a  part  of  the   land."      These  facts 
are  extracted  from  the  written  agreement  of  record,  and 
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are  all    which    are  deemed   necesBary  for    the  questioDs 
made. 

His  Honor,  the  chanoellor,  held  that  these  &ctB 
amounted  to  an  abandonment  of  all  title  to  the  land, 
by  which  complainants,  as  heirs  of  Wilkins,  are  bound, 
and  that  the  title  reverted  to  the  heir  of  Hodge.  This 
was  erroneous. 

The  administrator  of  Wilkins  had  no  power  oyer  the 
realty  of  his  intestate — ^that  descended  to  the  heirs,  and 
was  beyond  his  control.  It  was  his  duty  to  pay  the 
balance  of  the  consideration  out  of  the  personally,  un- 
less he  could  defend  the  estate  against  it,  by  showing 
that  the  vendor  had  no  title  to  the  land.  But  in  this 
case  there  was  a  good  title«  with  the  encumbrance  of 
Love's  lien  for  the  remainder  of  the  original  purchase 
money,  which  as  it  turns  out,  was  only  a  few  hundred 
dollars,'  after  the  application  of  the  Frierson  half  of  the 
tract.  .  It  certainly  can  make  no  difference  in  the  prin- 
ciple, that  the  title  of  the  intestate  was  equitable  in^ 
stead  T>f  legal,  or  by  bond  for  title,  instead  of  a  deed 
of  conveyance.  Whatever  the  title  or  interest  was,  it 
passed  to  the  heirs  and  not  the  administrator.  His  act- 
ings and  doings  then,  in  relation  to  it,  were  inopera.- 
tive  as  to  them.  It  was  his  duly  to  pay  off  the 
note  for  $400^  that  was  stiU  outstanding,  and  thus  dis- 
incumber  the  inheritance,  unless  he  could  show,  that 
the  consideration  had  fdled  for  want  of  title  in  Hodge, 
in  which  case  he  should  have  resisted  it  in  the  protec- 
tion of  the  estate*  But  he  could  not  arbitrarily  and  by 
an  usurpation  of  power  deprive  the  heirs  o&  their  in- 
heritance by  the  abandonm^t  of  their  rights,  under  the 

law.      The  &ot,  that  he    was    ^Ibo  an  heir,  can  make 
46 
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no  difference.  He  acted  in  his  character  of  personal 
representative,  and  not  as  heir.  Others  as  well  as 
himself,  both  infants  and  femes  covert  were  interested 
in  the  question,  and  although  he  was  invested  widi  the 
power  to  act  for  and  bind  them,  in  relation  to  the  per- 
sonalty, the  law  had  given  him  no  such  power  in  re- 
gard to  the  really. 

To  what  would  the  principle  here  contended  for, 
lead?  An  administrator  might  change  tiie  whole  char- 
acter of  the  estate,  where  it  consisted  of  land,  in  any 
case  where  a  small  portion  of  the  purchase  money  re- 
mained due,  by  refusing  to  pay  it  and  giving  up  the 
possession.  He  said  here  he  would  not  pay  the  note- 
he  would  have  no  more  to  do  with  it,  and  gave  up 
the  possession  to  the  agent  of  the  vendor,  and  the  ar- 
gument is,  that  these  facts  amount  to  a  recision  or 
abandonment  of  the  title  under  the  bond,  divests  die 
heirs  of  the  land,  and  revives  the  title  of  the  vend<». 
To  sustain  this  strong  position,  the  case  of  SmithU 
heire  vs.  Christmas^  7  Yerg.,  665,  is  cited.  13i&t  was 
a  very  different  case  in  its  £aots  and  its  principles,  and 
it  certainly  goes  to  the  verge  of  the  law*  In  Uiat  case 
Ohristmas  contracted,  in  writing,  to  sell  and  deliver 
possession,  with  a  deed  of  conveyance,  on  the  1st  of 
January,  1888,  and  at  the  some  time  Smith  was  to  ex- 
ecute his  notes  fw  tiie  consideration  ^'with  Lemuel 
Smith  security."  Christmas  returned  home  to  Mississip- 
pi, where  the  land  lay,  and  becoming  dissatisfied  with 
the  trade  in  two  weeks  after  it  was  made,  wrote  to 
Smith  requesting  a  recision;  but  Smith  died  l(Mi  of 
October,  1832,  and  did  not  receive  the  letter.  After 
his  death,  and  firequentiiy,  applications  were  made  to  the 


APEEL  TEEM,  1865.  707 

W.  T.*WffldnB  €t  al.  vt.  John  M.  Frienon  et  oZ. 

administrator,  one  of  whom  was  the  widow,  for  a  red* 
sion  bj  consent,  lliey  declined  doing  any  thing  in  the 
ihatter,  considering  they  had  no  power  over  it.  Bat 
nothing  was  done  on  the  1st  of  January,  1883,  by 
either  party,  towards  the  execution  of  the  contract,  and 
Ohristmas  went  on  to  make  large  and  expensive  im- 
provements on  the  land,  upon  the  supposition  thai  the 
contract  was  abandoned,  and  had  surrendered  another 
tract  of  land  he  had  purchased,  upon  condition  that  this 
contract  should  be  executed.  In  the  fidl  of  1888,  the 
land  greatly  advanced,  being  then  worth  from  ten  to 
fifteen  thousand  dollars  more  than  Smith  was  to  pay. 
On  the  17th  September,  1883,  the  administrators  of 
Smith  made  notes  with  Lemuel  Smith  and  Thomas  Per- 
kins, sureties  for  the  amount,  and  upon  the  time  fixed 
in  the  contract,  and  tendered  them  to  Ohristmas,  and 
demanded  possession  of  the  land,  which  being  refused,  a 
bill  was  filed  by  the  infisint  heirs  of  Smith  for  a  speci- 
fic performance. 

The  court  said  in  that  case,  that  although  the  admin- 
istrators had  no  authority  to  ^rescind  the  contract,  yet 
it  was  their  duty  to  execute  it  at  the  proper  time,  that 
being  under  the  circnmstances  the  essence  of  the  con- 
tract, and  the  fidlure  resultiog  in  great  injuiy  to  the 
other  party,  a  specific  perfornumce  would  not  be  en- 
fbroed,  notwithstanding  the  infiemoy  and  innocence  of  the 
complainants.  It  was  an  unexecuted  contract,  and  could 
not  be  enforeed  in  favor  of  the  party  who  bad  ftlled 
to  comply  with  it,  which  in  that  case  produced  great 
injury  to  the  other  party. 

In  the    case    under    consideration,  no    such    drcum- 
Btanoes  exist  to  r&ad/eT  a  specific    perfonnanee  inequita- 
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ble  and  unjnst.  The  failure  to  pay  the  last  note  was 
not  improper,  because  the  other  party  was  not  in  a 
condition  to  convey  an  nnencumbered  title,  and  never 
were  able  to  do  so,  until  the  sale  was  made  under  the 
decree  in  favor  of  Love.  By  this  sale,  the  title  was 
cleared  to  the  land  now  in  controversy,  except  to  the 
extent  of  a  few  hundred  dollars,  and  foil  and  complete 
equity  can  be  done  to  all  the  parties,  by  paying  to 
Hodge's  adm'r  the  amount  due,  and  to  the  heirs  of 
Wilkins,  the  remainder.  Their  ancestor  was  in  no 
&ult  for  not  paying  the  note  for  $400  before  his  death, 
nor  his  personal  representative  since,  because  Hodge 
was  not  in  a  condition  to  make  a  good  title  on  ac- 
count of  the  lien  of  Love's  heirs.  It  would  be  strange 
equity  now  to  deprive  the  heirs  of  Wilkins  of  the  ben- 
efit of  their  title,  and  that  in  favOT  of  the  vendor, 
Hodge,  when  neither  they,  their  fitthers,  or  his  adm'r 
have  been  in  any  fault,  but  the  consummation  of  the 
title,  and  the  payment  of  the  balance  of  the  considera- 
tion, are  entirely  attributable  to  the  inability  of  the 
vendor  to  convey  an  unencumbered  title  until  the  time 
at  which  this  contest  arises. 

The  fact  thai  the  land  has  very  much  advanced  in 
value,  is,  of  course,  the  cause  of  the  present  controver- 
sy; but  that  can  have  no  effect  upon  the  legal  ques- 
tions governing  the  rights  of  the  parties  either  way  un* 
der  the  ftcts  of  this  case. 

We  are  referred  to  the  case  of  Shaw  and  oiAen  vs. 
Wilkins*  acMTy  8  Humph.,  650,  to  establish  the  posi- 
tion that  the  acts  of  the  administrator  in  this  case, 
amount  to  an  election  to  rely  upon  the  damages  to  be 
recovered  upon  the  forfeited   bond  for  title,    and  eonse- 
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qaendy  makes  out  a  case  of  abandonment  of  all  daimB 
to  the  land  by  which  the  heirs  are  bound,  tuid  the 
land  reverts  to  the  vendor.  We  do  not  understand  that 
case  to  maintain  any  such  doctrine. 

That  was  a  suit  brought  by  Wilkins  in  his  lifetime, 
upon  a  bond  for  title  to  the  western  half  of  the  same 
tract  of  land,  and  upon  his  death  during  the  pendency 
of  the  suit,  it  was  permitted  to  be  revived  in  the  name 
of  his  administrator.  In  this  it  was  insisted  there  was 
error,  because  the  right  devolved  upon  his  heirs,  and 
not  the  personal  representative.  It  was  admitted  that 
the  vendors  had  no  title  to  the  land,  and  that  the  con- 
sideration had  all  been  paid  by  the  vendee,  and  the 
only  question  was,  whether  the  damages  to  be  recover- 
ed would  go  to  the  adm'r  or  heirs.  It  was  decided 
for  the  plaintifis,  and  the  principle  settled  that  "  where  an 
agreement  to  convey  real  estate  was  broken  in  the  life- 
time of  the  vendee,  and  the  vendor  had  no  title  at  the 
time  of  the  execution  of  the  agreement,  the  personal  re- 
presentative had  a  right  to  sue'  for  damages. 

That  principle  is  certainly  correct,  and  the  case,  is 
now  Mly  approved.  But  there  was  an  election  by  the 
vendor  in  his  lifetime,  to  go  for  the  breach  instead  of 
a  specific  performance,  there  was  no  title  to  descend 
to  the  heirs,  as  was  admitted  in  the  case,  and  if  there 
had  been,  the  heirs  could  not  have  avoided  the  act  of 
their  ancestor  in  his '  abandonment  of  any  claim  to  the 
land,  and  a  resort  to  his  action  for  the  breach  of  the 
contract.  He  had  the  right  to  bind  all  who  might 
claim  under  him,  and  leave  his  estate  as  he  chose, 
either  in  personalty  or  realty.  But  the  personal  repre- 
sentative- has  no  such  power.      He  must  take  the  estate 
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as  he  finds  it,  and  has  no  power  to  change  its  duirac- 
ter,  so 'as  to  affect  tiie  interest  of  heirs.  The  rights  of 
the  heirs  are  fixed  by  law  at  the  death,  and  are  be- 
yond his  reach.  His  acts  of  abandonment  and  recifiien 
are  as  much  nullities  as  to  them,  as  if  he  had  been  a 
stranger,  for  such  he  is,  as  to  the  really. 

The  equitable  title  then  to  the  ^land  in  question,  de- 
scended to  the  complainants  on  the  death  of  their 
fiither,  incumbered  only  with  the  balance  of  the  consid- 
eration due  to  Hodge,  so  far  as  that  may  not  be  ne- 
cessary to  discharge  the  prior  lien  of  Love's  heirs  up- 
on this  half  of  the  land. 

An  account  will  be  taken  to  ascertain  the  amount 
of  the  Love  debt  &Uing  upon  this  half  of  the  land, 
which  will  be  deducted  firom  the  unpaid  purchase  mo- 
ney due  to  Hodge's  estate,  with  interest,  and  the  bal- 
ance of  this  will  be  paid  to  Hodge's  adm'r,  and  the 
remainder  to  the  heirs  of  Wilkins. 

The  cause  will  be  remanded  for  such  further  pro- 
ceedings as  may  be  necessary  to  perfect  the  legal  title 
in  favor  of  the  purchasers  of  the  land  against  the  heirs 
of  the  Loves,  under  the  supplemental  cross  bill  filed 
by  complainants  for  that  purpose.  For  this  purpose  it 
will  be  necessary  to  have  an  answer,  jn'o  confea^o^  as 
to  two  of  the  adult  heirs,  upon  whom  process  has  been 
served,  and  a  more  perfect  answer  by  the  guardian  ad 
Utem  of  the  minors. 


CASES  AEGDED  AND  DETEKMINED 
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Flbasakt  B.  Gbilu  et  al.  va,  Mabyel  Hill  et  cU. 


1.  Costs.  LiMlity  of  mtrety  for^  where  principal  takes  the  pauper  oath. 
Where  upon  an  iasae  devieavit  vel  non^  a  rule  was  made  upon  the  con- 
testant to  Justify  his  security  or  give  other  seouritj,  and  he  thereupon 
takes  the  pauper  oath,  and  is  permitted  to  proceed  with  the  suit-HuiA 
no  action  is  taken  or  order  is  made  in  reference  to  the  security — such 
proceeding  does  not  release  the  security,  but  his  liability  continues  for 
the  whole  costs  of  the  suit. 

2.  Action.  Jn  forma  pauperis.  By  husband  and  wife.  Affidavit,  Where 
a  suit  in  forma  pauperis  is  instituted  by  a  husband  and  wife,  it  is  not 
necessary  that  the  wife  should  join  in  the  affidavit  required  in  such  case. 
It  is  different  howeyer  in  other  cases  where  there  are  jorot  parties. 
In  the  latter  the  affidavit  must  be  joint 
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This  was  a  motion  in  the  circnit  court  of  Enoz 
county,  to  correct  a  taxation  of  costs.  The  plaintiffi 
in  error  were  securities  on  a  bond  for  costs  given  by 
one  John  Ehodes  and  wife,  the    contestants    of  a  will, 
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for  the  prosecution  of  their  suit.  The  defendants  in 
error,  the  executors,  obtained  a  rule  upon  the  contest- 
ants to  justify  their  security  or  give  others,  aud  there- 
upon the  contestants  were  permitted  upon  the  affidayit 
of  John  Ehodes  to  prosecute  in  forma  pauperis.  No 
action  was  taken  by  the  securities  for  their  release^  and 
no  order  made  in  reference  to  them.  The  will  was 
established  and  a  judgment  for  the  entire  costs  of  smt 
rendered  against  the  contestants,  and  the  plaintiffs  in 
error  as  their  securities.  The  execution  was  snper- 
seded  upon  the  petition  of  the  sureties,  and  the  matter 
brought  before  the  circuit  court.  Judge  Alexander,  pie- 
siding,  who  upon  dismissal  of  the  supersedeas,  on  a  mo- 
tion to  correct  the  taxation  of  the  costs,  gave  judgment 
overruling  the  same.  The  sureties  appealed  in  error  to 
this  court. 

Lyon  and  Hublbt,  for  the  plaintibSs  in  error. 

Welcebb  and  Humes,  for  the  defendants. 

Cabuthees,  J.,  delivered  the  opinion  of  the  court. 

At  November  term,  1853,  of  Knox  county  court, 
the  will  of  Curd  Cox  was  proved,  and  at  December 
term,  letters  testamentary  were  issued  to  the  plaintiffs, 
after  qualification  and  the  execution  of  bond.  At 
January  term,  1864,  a  petition  was  filed  by  the  defend- 
ant, in  the  name  of  himself  and  wife,  asking  that  the 
probate  be  set  aside,  and  the  case  sent  to  the  circuit 
court  for  the  trial  of  an  issue  of  "will  or  no  will"  in 
the  case.      Citation   was  •  issued,  and    at    February    see- 
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Bions  the  contestants  entered  into  bond   for   costs,  with 
Mathew  Shodes,  Pleasant  B.  Grills  and  Wm.  B.  Coap- 
land  his  sureties,  and  the  case  was  certified  to  the  cir- 
cuit court  of  EuQOx.     At  the  first,    being  the  Febroaiy 
term  of  the  circuit  court,  on  the    affidavit  of  Hill,  one 
of  the  plaintiffs,  a  rule  was  made  upon   the  defendants 
to  give  other  and  sufficient  security  for  the   prosecution 
of  their  suit,   or  justify   their   present    security,    at   the 
next  term,  or  '^  their  suit  would  be  dismissed."     At  the 
next  June  term,    John    Bhodes  took  the  patiper  oath^ 
and  was  allowed  to  prosecute  his  contest,  but  no  order 
was  made  in  relation  to  the  sureties.    At  February  tern^ 
1855,  the  issue  was  tried,    and  verdict  in   &vor  of  the 
will,  and  judgment    was    given  against    the    defendants 
and  their  original  sureties  for    all  the  costs,  amounting 
to  $284,  for  which  execution  issued.    This  was  supersed- 
ed, and  at  the  next  term  the  supersedeas  was  discharged. 
The  question  now  raised  upon  the  record  is,  whether 
the  sureties  in  the  original  prosecution   bond,  are  liable 
for  any   costs,    and,    if    any,    to    what    extent.       It  is 
strenuously  argued    that    they  were    entirely   discharged 
by  operation  of  law,    when  the  pauper  oath  was  taken, 
and  if  mistaken  in  that,  it  is  more  confidently  insisted 
that  they  could  only  he  liable  for  the  costs  which  had 
then  accrued,  and  not  for  those  which  were  subsequent. 
The  last  position,  to  say  the    least  ^f  it,  is  very  plau- 
sible,  and  at  first  blush  might  sdem  to  be  correct;  but 
upon  examination    it  will  be  found  equally    unsustaina- 
ble.      The    bond    of.  the    sureties;     the   obligation  into 
which  they  entered,  to  pay  all  costs,  in  case  of  fiulure 
by   the  contestants  to  succeed  on  the  trial  of  the    issue 
'  upon  the  wUl,   was  in  no   way    affected   by   any   thing 
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which  occnrred  afterwards.  The  opposite  party  was  dis- 
satisfied with  them,  as  they  were  considered  insufficient 
to  make  the  costs  secure,  and  npon  making  affidavit  to 
that  effect,  had  a  rule  made  npon  the  drfendants  to 
give  other  securities,  or  show  that  the  present  were  suf- 
ficient. Instead  of  doing  either  the  pauper  oath  was 
taken,  and  the  rule  discharged.  So  the  plaintiff  was 
obliged  to  be  content  with  the  security  already  given. 
It  is  true  that  the  defendants  had  a  right  to  commenee 
the  contest  as  paupers  if  they  could  consdentiously  take 
the  oath,  that  they  were  not  able  to  secure  the  cost 
Act  1851-2,  ch.  77,  §  3.  But  this  they  could  not  do 
when  their  Mends  were  willing  to  obligate  themselves 
for  them  in  the  proper  bond.  The  only  effect  of  Ae 
rule  was  to  force  the  defendants  to  strengthen  the  se- 
curity already  given,  by  proving  its  sufficiency,  or  giv- 
ing others  who  were  better,  or  if  neither  could  be  done, 
then  to  avail  themselves  of  the  provisions  made  for  the 
benefit  of  the  poor  in  the  pursuit  of  their  supposed  rights. 
The  effect  of  this,  was  not  to  discharge  the  security  al- 
ready given  but  to  save  the  suit  from  the  operation  of 
the  rule  requiring  additional  security.  It  is  difficult  to 
see  upon  what  principle  this  proceeding  could  operate  to 
discharge  the  sureties  from  the  plain  obligation  of  their 
bond.  There  is  no  statute  giving  to  it  that  effect,  and 
surely  there  is  no  rule  of  law  that  can  do  it.  Thej 
had  it  in  their  power  at  any  time  to  relieve  them- 
selves fix>m  fiirther  responsibility  by  adopting  the  moda 
pointed  out  by  the  act  of  1822,  ch.  42,  for  the  benefit 
of  sureties  for  costs.  But  this  they  fidled  to  do,  and 
of  course  their  liability,  as  fixed  by  their  bond,  contin- 
ued to  rest  upon  them.      The  bond  contained  no  condi- 
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tioB  to  be  YOid  in  ea8e  the  principal  panperiBed  pond- 
ing the  8nit,  and  none  sneh  is   prescribed  by  the  law. 

It  IB  trae,  that  the  act  refeired  to,  Oar.  &  Nich.,  654^ 
for  the  benefit  of  enretieB  £ar  the  prosecution  of  anits^ 
has  a  proviso,  to  the  effect,  that  if  the  party  is  not 
able  to  give  ^^connter-secority"  where  a  rule  has  been 
made  upon  him  to  that  effect,  at  the  instance  of  the 
original  snreties,  he  may  proceed  with  his  suit  by  tak- 
ing the  panper's  oath,  and  in  such  case  the  former 
snreties  shall  not  be  bound  for  the  costs  accruing,  after 
the  notice  given.  But  this  is  a  proceeding  by  the  op- 
posite party  under  the  act  of  1829,  dk.  33,  Oar.  & 
Nich.,  657,  to  obtain  additional  security,  and  not  release 
that  already  given.  It  is  not  intended  to  release  the 
former  but  to  justify  or  strengthen  it.  It  would  be  ab- 
surd, and  beyond  the  powers  of  the  court  perhaps  by 
an  express  order,  to  give  it  that  effect.  But  as  no 
such  order  was  made  in  this  case,  that  question  does 
not  arise. 

If  the  sureties,  who  now  complain,  had  become  dis- 
satisfied, and  desired  to  be  relieved  of  their  responsibil- 
ity, on  account  of  what  then  transpired,  or  for  any 
other  reason,  the  said  act  of  1822,  ch.  42,  offered  to 
them  a  simple  and  easy  mode  to  accomplish  that  ob- 
ject Having  failed  to  resort  to  that,  their  liability 
continued,  and  judgment  was  properly  rendered  against 
them  for  the  whole  costs,  according  to  their  bond  un- 
der the  act  of  1848,  ch.  62,  §  1. 

An  objection  has  been  suggested  to  the  legality  of  the 
proceeding  by  which  the  suit  was  allowed  to  progress 
under  the  pauper  law,  on  the  oath  of  the  husband, 
without  that  of  the  wife,  who   was  also  a    party    with 
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him.  That  was  proper,  as  we  have  decided  in  ano&er 
case  at  the  present  term,  that  where  a  hnsband  and 
wife  are  parties,  it  is  only  necessary  for  the  oath  to 
be  taken  by  the  former,  but  it  is  otherwise  where  this 
relation  does  not  exist  between  joint  parties;  in  that 
case  all  mnst  take  the  oath  required. 
The  judgment  will  be  affirmed. 


Mabgabbt  L.  Shell  ve.  Lewis  C.  Shell. 

1.  DiYOROK.  For  UUreatment  of  the  wife  hy  the  huibancL  AcU  «/  18S5, 
eh.  26,  §  19,  cmd  1841,  eh.  188,  §  1.  In  view  of  the  vast  inflneDoe 
of  the  marriage  relation,  upon  the  peace  and  happiness,  moralitj  and 
virtue  of  society — and  the  evils  which  may  result  to  the  parties  and 
their  offl^ring  from  an  improper  Beverance  of  the  marriage  tie,  diToroea 
should  never  be  granted,  unless  the  courts  are  fully  satisfied,  not  onl; 
that  the  reasons  assigned  are  such  as  the  statutes  contemplate,  but  tbat 
the  specifications  themselves  are  cleariy  established  by  the  proof 

8,  Sufi.  Scone.  Borne.  Mete  acerbity  of  temper,  occasioiial  reprosdiea 
or  rude  language  on  the  part  of  the  husband  toward  the  wife— or  eren 
a  threat  of  violence  when  none  is  attempted,  constitute  no  suffideot 
ground  of  divorce.  The  ill-treatment  should  be  in  the  language  of  tlie 
statute,  "cruel  and  inhuman,  and  such  as  renders  it  unsafe  and  impro- 
per that  the  wife  longer  remun  under  his  dominion,"  or  the  indigni- 
ties compUdned  of,  such  as  to  render  her  **  condition  Intolerable,"  and 
**  force  her  to  withdraw,**  to  authorize  the  courts  to  dissolve  the  rela- 
tion of  marriage. 


FROM     KKOX. 


The  complainant  filed  her  bill  of  divorce  in  the  cir- 
coit  court  of  Knox,  complaining  of  certain  alleged  croel 
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treatment  by  the  defendant,  her  husband,  ud  praying 
for  a  divorce  a  vmciUoj  and  alimony.  The  answer 
denies  many  of  the  specifications  in  the  bill,  and  ad- 
mits others,  which  it  seeks  to  explain,  and  resists  the 
application  for  divorce.  It  seems  that  the  parties  had 
been  married  something  more  than  a  year  when  the 
bill  was  filed — ^both  discovered  soon  after  marriage  an 
ill-temper  and  want  of  proper  self-control,  which  result- 
ed in  occasional  quarrels  and  wrangling.  The  respon- 
dent occasionally  nsed  improper  and  insulting  language 
toward  the  complainant — ^would  sometimes  speak  unkind- 
ly of  her  relations,  and  on  one  occasion  threatened  per- 
sonal violence — ^but  none  was  ever  attempted.  On  the 
other  hand  the  complainant  would  occasionally  leave  her 
home  against  his  remonstences,  and  sojourn  for  a  week 
or  two  with  her  neighbors  and  Mends.  There  seems 
to  have  been  intervals  however  of  mutual  kind  treat- 
ment and  affection  between  them.  In  the  month  of 
May,  1854,  and  soon  after  one  of  their  quarrels,  in 
which  the  respondent  had  used  coarse  and  abusive  lan- 
guage toward  her;  the  complainant,  with  her  in&nt, 
lefb  him,  and  returned  to  her  father's  house,  and  soon 
thereafter  filed  this  bill  of  divorce.  The  respondent 
sought  an  interview  with  her  in  order  to  effect  a  re- 
conciliation, and  also  wrote  her  a  letter,  confessing  his 
faults — ^promising  amendment,  and  earnestly  entreating 
her  to  return  to  him.  She  still  however  persisted  in 
her  determination,  and  seems  to  have  been  encouraged 
therein,  if  not  stimulated  thereto,  by  the  advice  of  some 
of  her  firiiends.  At  October  term,  1854,  the  cause  was 
heard  by  Judge  Alexander,  who  decreed  in  favor  of  re- 
spondent.    The  c<nnplainant  appealed. 
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Heibkeix,  Wsdokeb  &  HuMBB  and  Jahbb  B.  Oookk, 
for  the  complainant. 

Mayhabd  and  Tbmflb,  for  the  respondent. 

Oabuthebb,  J.,  delivered  the  opinion  of  the  oonrt. 

This  bill  is  filed  for  diyoree  firom  the  bonds  of  ma- 
trimony. It  is  based  upon  the  19th  sec.  of  the  act  of 
18S5,  ch.  26,  as  amended  by  the  act  of  1841,  ch.  183, 
§  1.  The  grounds  of  divorce  from  bed  and  board,  by 
the  former  act,  are  made  causes  for  the  dissolution  of 
the  bonds  of  matrimony  at  the  discretion  of  the  oonit 
by  the  latter,  and  are: 

1.  Such  "cruel  and  inhuman  treatment  or  conduct^' 
on  the  part  of  the  husband,  as  renders  it  unsafe  and 
improper  for  the  wife  to  cohabit  with  him,  and  to  be 
under  his  dominion  and  control: 

2.  "Such  indignities  offered  to  her  person  as  to 
rttoider  her  condition  intolerable,  and  thereby  force  her 
to  withdraw." 

8.  The  abandonment  of  her,  or  taming  her  oat  of 
do^rs,  and  refusing  or  neglecting  to  provide  for  her. 

The  addition  thus  made,  by  the  act  of  1841,  to  tJie 
eight  or  nine  grounda  of  absolute  divorce  which  hdate 
existed,  and  the  indefinite  and  undefined  character  of 
the  new  causes  allowed,  have  crowded  ttie  oonrts  with 
these  applications.  The  facility  with  which  the  solemn 
contract  of  matrimony  is  now  dissolved,  is  just  caose  of 
alann  in  the  minds  of  Aose  who  put  a  proper  esti- 
mate upon  this  institution.  This  should  be  regarded  bf 
all,  as  the  most  important  of  &e  domestio  relatiosis.   H 
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inyolvBB  the  greatest  happiness  of  individnalB,  and  the 
best  interests  of  society.  It  may  be  well  donbted, 
whether  without  it^  civiUzation  conld  exist,  or  the  peace 
and  harmony  of  society  be  maintained.  All  christian 
States  regard  this  relation  as  essential  to  their  well  be* 
ing  and  permanency. 

There  is,  however,  a  great  diversity  in  different 
States  in  the  laws  of  divorce.  In  one,  if  not  more  of 
our  sister  States,  it  is  said  that  a  divorce  has  never 
been  granted,  either  by  the  coorts,  or  the  legislature, 
in  others  only  for  adnltery,  bnt  in  most  of  them  the 
causes  have  been  mnltiplied,  and  perhaps  in  none  more 
largely  than  in  omr  own  State.  As  to  the  policy  of 
those  laws,  in  view  of  their  effect  npon  the  parties, 
their  offspring,  and  society,  much  conflict  of  opinion  ex* 
ists.  Some  contend  that  the  individual  misery  produced 
by  unhappy  matches,  and  the  inhumanity  of  cruel  hus- 
bands, and  unfaithM  wives,  had  better  be  endured  than 
to  allow  the  bonds  to  be  dissolved  for  any  cause; 
others  again  contend,  that  for  any  serious  disagreement, 
or  palpable  incongrnity  of  temper  or  disposition,  the 
cords  should  be  sundered,  and  the  parties  set  free. 
There  is  eveiy  shade  of  opinion  on  this  subject,  but  it 
is  to  be  presumed  that  the  views  of  a  majority  of  our 
citizeiDS  are  embodied  in  our  legislation.  But  it  is  be- 
lieved there  can  be  no  sort  of  doubt  but  that  the  very 
enlarged,  and  as  we  think,  unwarrantable  coiotroction 
frequently  given  to  the  19th  section  of  our  act  of  1886, 
in  practice  by  many  of  the  inferior  courts,  has  been 
productive  of  very  great  mischief  to  families,  the  cause 
of  morality  and  religioD,  and  the  best  interest  of  the 
public.     It  is  trtie,  that  the  grounds  laid  by  the  legis* 
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latore  are  bo  broad  and  indefinite,  that  it  is  difKcolt  to 
lay  down  any  rules  by  which  the  discretion  given  to 
each  judge  can  be  gnided  or  circumscribed. 

The  application  of  the  provisions  of  law  to  any  par- 
ticular case,  as  it  would  seem,  depends  upon  the  opin- 
ion the  presiding  judge  or  chancellor  may  entertain 
of  the  propriety  of  conduct,  refinement  of  manners  and 
language,  equanimity  of  temper,  respectfdl  deportment, 
and  the  degree  of  indulgence,  which  should  charact^nze 
the  husband  in  his  intercourse  with  his  wife.  There  can 
be  no  uniformity  in  the  decisions  under  this  latitndi- 
nous  construction.  The  standard  by  which  each  judge 
will  decide,  must  depend  upon  his  own  taste  and  par- 
ticular views  on  this  subject.  Any  deviation  from  thflton 
the  part  of  the  husband,  may  in  his  estimation,  render 
the  condition  of  the  wife  "intolerable."  Want  of  con- 
geniality in  taste,  temper  and  habits,  or  mutual  dislike, 
resulting  from  that  or  any  other  cause,  constitate,  as 
some  judges  seem  to  think,  a  good  ground  for  a  1^ 
severance  of  the  matrimonial  relation.  To  this  extent 
many  have  gone,  at  least  in  their  theories,  upon  tlie 
ground  that  the  condition  of  the  wife  is  r^idered  ^'in- 
tolerable." Surely  the  legislature  never  intended  to 
make  so  fragile,  the  cords  which  bind  husband  and 
wife  together.  If  it  be  so,  there  is  no  stability  in  this 
relation,  and  upon  the  least  discontent,  a  case  can  be 
made  out  for  a  divorce  without  any  difficulty.  The  irife 
may  not  make  any  effort  to  adapt  herself  to  tiie  fed- 
ii^s,  interest,  and  habits  of  her  husband,  but  in  order 
to  make  her  situation  happy  and  tolerable,  he  mart 
adapt  himself  to  her  peculiar  temper  and  habLts,  «m1 
at  aU  times  keep   so    strict  a  guard*  upon    his   tODgiie 
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and  conduct,  as  to  give  her  no  offence,  because  this 
would  be  a  personal  "indignity"  that  would  "render 
her  situation  intolerable,   and  force  her  to  withdraw.*' 

In  a  large  majority  of  such  cases,  If  it  were  not 
for  the  fact  that  a  divorce  is  so  easily  obtained,  the 
little  differences,  resulting  from  unfortunate  temper,  sud- 
den passion,  or  want  of  due  consideration,  or  wrong 
notions  of  what  is  due  from  one  to  the  other,  would 
be  reconciled,  and  the  parties  and  innocent  offspring 
saved  from  the  reproach  that  is  often  brought  upon  the 
parents  by  the  exposure  ^  of  these  contests.  The  proof 
of  this  is  to  be  found  in  the  fact,  that  it  is  not  un- 
common for  the  parties,  after  they  have  had  time  to 
get  over  the  conflict  of  separation  at  home,  and  the 
contest  at  law,  and  review  calmly  the  original  causes  of 
difference,  and  how  easy  it  will  be  to  avoid  them  in 
future,  to  re-marry  and  live  together  again  in  peace 
and  harmony.  Very  often  too,  applications  made  in 
passion  and  excitement  are  abandoned,  and  under  mu- 
tual concessions  former  relations  restored  never  again  to 
be  interrupted.  The  temptations  to  enter  the  courts, 
and  come  before  the  public  with  every  little  family 
difference,  ought  not  to  bo  held  out  by  too  loose  an 
^*qpt)s?tion  of  the  law. 

"there  are  many  cades,  however,  to  which  the  iact 
under  consideration  very  properly  applies.  They  are 
sTiflBciently  indicated  by  the  very  strong  language  used 
by  the  legislature.  The  conduct  or  treatment  complain- 
ed of,  must  be  so  ^^  cruel  and  inhuman^^'*  as  to  make 
it  unsafe  for  her  to  continue  under  his  power  and  do 
minion;   or    such  ^^ indignities'^'*   offered  to    her  person, 

^B  to  render  her  condition  so    ^^  intolerable^^  that  she  is 
47 
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^"^ forced  to  withdraw"    from    his    house.     This   strong 
langaage  is    not    intended    to  apply  to    cases   where  a 
wife  permits  herself  to    become  very    nnhappy  and  dis- 
satisfied with    her    condition,    by    magnifying   tiie  Mts 
and  indiscretions  of  her  hnsband,    brooding  over  imagi- 
nary wrongs,  or  ind^lging  in  a  feeling  of  opposition  to 
that    authority  and  control  which  properly  and  neoeaga- 
rily  belongs   to    him,  as   head    of   the  family,    and  by 
yielding  to  the  advice  and    counsel  of    others  in  prefer- 
ence to  his.      It  could  not  have  been  intended,  as  it  is 
inconsistent  with  the  force    of   the    words    used  by  the 
legislature,    that    every    &ult    or    indiscretion,    or   eTon 
wrong,  on  the  part  of   the   husband,    which    owing  to 
the  greater  refinement  or  peculiar  taste  and  habits  of  tlie 
wife,   or  her  advisers,  caused  her  to  feel  that  her  sita- 
ation  was  ^^  intolerahle^^^   should    be  the    ground  of  di- 
vorce.     It  must  not  only  appear  to  the  court  that«J« 
felt  she  could  not  bear  such  treatment,  or  that  %U  con- 
sidered it  "unsafe    and  improper"   for  her  to   continne 
under  the  control  and  dominion  of  her  husband,  bnt  it 
must  appear  from  the  facts,  that  the    causes   set  forth 
in    the  statute,  really  existed  for  such  feelings  and  con- 
clusions:     That  is,   the   wrong  complained  of,    most  be 
" cruel "^and    inhuman,"   or    the  "indignity"  to  her  per- 
son so  great,  as  to  farce  her  to    withdraw  from  him, 
because  her  condition   is  not  to    be   endured,  in  conse- 
quence of  such  mal-treatment. 

In  the  case  of  Payne  vs.  Pojfne^  4  Humph.,  600, 
so  often  referred  to  and  reUed  upon  in  these  cases,  the 
court  say,  ^^He  is  in  the  habit  of  using  langnage  to 
her,  which  a  gentieiz^an  will  not  employ  to  his  slam; 
he  threatens  to  drive  her  from  his  house;   he  slaps  and 
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chokes  her;  and  at  the  &mi]jr  altar,  in  her  presence, 
he  prays  Ood  to  deliver  him  from  her,  &c.  We  think, 
npon  all  the  facts  of  this  case,  the  plaintiff  is  entitliad 
to  a  decree  of  divorce  from  the  bonds  of  matrimony.'* 
So  we  think,  beyond  all  question.  There  was  an  accn- 
mnlation  of  habitnal  insnlt,  personal  violence,  and  an  ^ 
impious  wish  and  desire  for  her  death,  uttered  at  the 
altar  of  prayer.  Surely,  under  these  circumstances,  she 
had  a  right  to  consider  herself  unsafe,  and  must  have 
been  miserable  whilst  under  his  power  and  control. 

It  reiaains  to  be  seen  whether  the  facts  of  the  case 
before  us  are  sufficient,  under  a  fair  construction  of  the 
broad  provisions  of  this  act,  to  authorise  a  divorce. 
The  circuit  judge  thought  not,  and  dismissed  the  bill. 

The  general  chai^ges  of  the  bill,  as  well  as  the  spe- 
cifications  under  them,  are  all  denied  by  the  answer, 
or  admitted  with  qualifications.  Some  are  sustained 
by  the  proof,  and  others  not.  Enough,  however,  ia 
established  against  the  defendant,  to  show  that  he  has 
not  at  all  times  been  mindful  of  his  duty  to  his  wife. 
Much  coarseness  of  manner  and  language,  with  inex- 
cusable roughness  of  temper  and  treatment,  have  char* 
acterised  his  intercourse  with  her  at  times.  He  has 
permitted  himself  to  indulge  in  rude  abuse  towards  h^r 
fiunily  and  relations,  making  reflections  upon  them  of 
a  character  most  disreputable  to  himself,  and  unworthy 
of  a  gentleman.  On  both  sides,  irascibility  of  temper^ 
and  unrestrained  passions  have  been  displayed,  which 
were  well  calculated  to  destroy  that  happiness,  and  do- 
mestic peace,  which  matrimony  is  designed  and  well 
calculated  to  produce.  Neither  of  the  parties  have  beeir 
fiiultless  in  this  respect,  but  the  course  of   both,  highl}r 
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cen8iiraj))le.  There  has  noj;  been  evinced,  in  their  infcer- 
course,  that  mutual  confidence  and  respect,  that  allow- 
ance for  each  other's  infirmities,  and  charitable  coD6tra& 
tion  of  conduct  on  both  sides,  calculated  to  secnre  mu- 
tual affection  and  peace.  But  on  the  other  hand,  Hie 
worst'  construction  was  placed  on  the  conduct  of  eack 
other,  and  very  small  things  magnified  into  consequence, 
by  the  eyes  of  jealousy,  and  suspicion  improperly  in- 
dulged. It  is  highly  probable,  too,  that  wrong  conn- 
sels  haye  been  given,  and  discontents  fomented  bj 
the  interference  of  the  fiunilies  of  each  party.  Mndi 
mischief  may  have  been,  and  often  is  done  in  this  W87, 
and  frequently  without  any  evil  intention,  but  und^  a 
misdirected  friendship  and  care  for  the  respective  par- 
ties. There  is  too  much  reason  to  believe,  in  this  case, 
that  the  unhappy  state  of  things  between  this  yonsg 
<M)uple,  resulted  fix>m  this  kind  of  malign  influence,  and 
ill-judged  interference.  We  find  that  the  proof  comeB 
mainly  from  the  two  sides  of  the  house,  and  has  its 
hue  and  complexion,  accordingly.  But  still,  it  cannot 
be  disguised,  that  the  defendant  has,  in  many  things, 
acted  very  disgracefully,  and  deserves  strong  reprobation 
and  reproach.  His  conduct  has,  in  many  instances, 
been  such  as  to  consign  him  to  the  censure  and  con- 
demnation of  all  correct  thinking  men.  He  has  at 
times  been  indelicate  in  his  language,  and  rough  in  his 
treatmoEit  to  her.  She  has  not,  however,  been  at  all 
times  faultless,  and  not  unfirequently  infiamed,  instead  of 
endeavoring  to  allay  his  passions. 

They  lived  together  but  litde  more  than  a  year. 
She  left  him,  and  went  off  to  her  parents,  80<m  after 
she  recovered    frt>m    her    confinemfiiit.      In   their    btisf 
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matrimonial  career,  she  charges  bim  with  the  following 
instances  of  cmel,   inhuman  and  intolerable  treatment. 

1.  In  about  two  weeks  after  they  were  married  she 
proposed  to  go  on  a  yisit  to  her  parents,  living  a  short, 
distance  off,  and  he  got  into  a  passion  about  her  leav- 
ing home  so  often,  and  foolishly  told  her,  with  an  Qatb, 
^^that  he  did  not  care  if  she  went  and  staid  a  thou- 
sand years." 

2.  He  reftised  to  let  her  go  with  her  sister  iSo  % 
camp  meeting,  six  or  seven    miles    off,    in  a  rude  and 

.  positive  manner,  upon  the  grounds  that  it  would  be  in- 
delicate and  unsafe  in  her  situation  at  that  time,  which 
the  sister  thought  a  fidse  ground,  and  perhaps  it  was. 
8.  He  gave  her  no  money,  and  only  two  calico 
dresses  while  she  lived  with  him.  This  was  mean 
and  penurious,  as  he  was  worth  some  three  or  four 
thousand  dollars  in  property,  and  this  was  well  known 
to  complainant,  as  is  alleged,  before  the  marriage,  and 
it  is  strongly  insinuated  was  not  without  its  influence 
upon  her  in   entering  into  the  alliance. 

4.  He  abused  her  relations,  and  charged  them  with 
being  drunkards,  and  living  upon  him,  and  intimated 
that  she  was  guilty  of  aiding  them  with  his  money 
and  other  tilings.  ThiB  was  certainly  most  disgraceful 
conduct,  and  not  at  all  excuffeable  in  him,  no  matter 
what  her  course  may  have  been,  or  how  much  his  pas- 
sions may  have  been  excited  by  them,  or  her.  There 
iB  no  proof  that  the  charge  was  true,  as  to  his  money 
or  property,  in  a  sense  to  affect  her  character  for  hon- 
esty; nor  is  the  proof  very  satisfactory  that  he  ever 
made  the  charge  so  broadly. 

5.  His  mother,  with  whom  and  his  sisters,  the  par- 
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ties  lived,  carried  the  keys,  and  complainant  was  not 
honored  with  that  emblem  of  domestic  anihorit;  and 
confidence.  But  the  mother-in-law  was  the  owner  of 
the  house  and  land,  for  life,  and  would  of  course  only 
give  up  her  authority  with  her  last  breath.  Nodiing 
but  death  would  or  should  be  required  to  part  her  and 
the   keys. 

6.  He  threatened  to  choke  her,  and  would  ha?e 
/}one  so,  but  for  her  retreat,  and  on  another  occasion 
drew  back,  or  strongly  threatened  to  strike,  or  wUp 
her,  but  did  not  in  either  case  do  any  actual  violence. 
The  proof  leaves  the  attending  ciircumstanoes  of  these 
charges,  rather  uncertain,  but  no  actual  violence  is 
charged,  at  the  time  of  the  threat  to  strike  or  wbip 
her,  and  the  proof  makes  it  probable  that  she  had 
very  much  provoked  him  at  the  time. 

This  catalogue  of  charges,  and  perhaps  some  others 
of  the  same  character,  some  proved  and  others  not,  long 
as  it  is,  and  disreputable  as  it  may  be  to  the  defend* 
ant,  are  not  sufScient,  in  our  opinion,  to  authorize  the 
dissolution  of  the  bonds  of  matrimony  under  a  fair  con- 
struction of  our  acts  of  assembly  on  that  subject. 

Though  there  is  certainly  much  to  condemn  in  his 
conduct,  yet  it  was  not  of  that  character  contemplated 
by  the  statutes,  to  authorize  the  rupture  by  judicial 
hands  of  the  bonds  by  which  they  were  bound  togeth^. 
Her  character  for  amiability  is  proved  to  have  been 
good  before  marriage,  and  his  temper  was  bad  and 
needed  much  control  and  amendment.  The  agreement 
made  at  the  altar,  to  take  each  other  for  better  or  for 
worse,  and  to  cleave  unto  each  other  until  separated  fay 
death,  required  that  much    should  be    borne,    and   every 
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poBfiible  effort  made  by  both  to  overcome  all  obBtacles 
to  their  happiness.  Separation  should  be  the  last  re- 
sort, and  never  to  be  thought  of  while  any  means  of 
reconciliation  remained  to  be  tried.  From  what  we  see 
in  this  case,  it  does  not  appear  to  ns  that  the  com- 
plainant, any  more  than  the  defendant,  has  done  her 
duty  to  accomplish  the  object  of  their  union,  and  avoid 
the  catastrophe  which  has  happened.  She  may  have 
made  a  bad  selection  of  a  husband,  but  this  is  her 
misfortune,  and  the  courts  cannot  release  her  until  a 
case,  provided  for  by  the  statute,  is  made  out.  It  was 
never  intended  that  the  single  fact,  that  the  parties  be- 
came dissatisfied  with  each  other,  should  constitute  a 
ground  of  divorce.  Such  a  principle  would  be  ruinous 
to  society.  It  may  sometimes  happen  that  justifiable 
cause  for  separation  may  exist,  which  would  still  be  in- 
sufficient upon  correct  policy  to  authorize  a  dissolution 
of  the  bond  of  matrimony.  With  those  kind  of  cases 
we  have  nothing  to  do — ^they  raise  questions  of  con- 
science and  morals.  The  courts  are  confined  to  the 
cases  provided  for  in  the  statutes,  and  are  forbidden 
by  every  consideration  of  duty  and  public  policy,  to  go 
beyond  them;  they  are  surely  sufficiently  numerous  in 
our  State. 

This  unfortunate  couple  were  badly  situated  to  make 
a  &ir  experiment  of  their  adaptedness  to  each  other. 
The  families  on  each  side,  were  not  as  cautious  as  they 
should  have  been  in  avoiding  all  improper  interference, 
and  affording  the  proper  counsel  and  advice.  It  is 
not  improbable,  that  for  one  reason  or  another,  though 
perhaps,  in  some  instances,  without  improper  motives, 
ihey  fomented  the  rising  discontent,  and  promoted    that 
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alienation- of  feeling,  which  has  resulted  bo  fatally  to 
the  peace  and  happiness  of  both  parties.  It  seems  that 
the  family  of  the  complainant  has  opposed  the  over- 
tures of  the  defendant  for  reconciliation  and  adjustment. 
No  interview  between  the  parties  has  been  allowed  for 
that  purpose,  though  sought  by  the  defendant.  His 
advances  have  been  rejected,  though  accompanied  with  an 
acknowledgment  of'  faults,  and  solemn  pronuses  of  fu- 
ture amendment.  It  was '  a  proper  case  ibr  mutual 
concession  and  forgiveness.  There  is  good  reason  to 
believe,  that  if  these  parties  bad  been  left  to  them- 
selves, without  any  outside  interference,  or  influence, 
that  the  present  unhappy  state  of  things  would  never 
have  occurred.  It  is  not  improbable  that  this  young 
couple  were  ill-advised  as  to  the  course  their  duty  and 
happiness  required  them  to  pursue  towards  each  other. 
We  can  seo  no  suflicient  reason  why  they  should  not 
again  come  together,  forgetting  the  past,  except  so  far 
as  it  may  afford  lessons  for  the  future,  and  yet  enjoy 
a  long  life  of  peace  and  happiness. 

We  would  not  be  understood  as  holding,  that  noth- 
ing short  of  personal  violence  would  constitute  a 
ground  for  divorce  under  our  statute.  We  have  re- 
cently held,  that  deliberate  and  repeated  accusations  of 
adultery  against  the  wife,  by  her  husband,  without 
grounds,  is  a  sufficient  cause.  What  other  circumstaneea 
of  "  cruel  and  inhuman "  treatment  or  personal  indigni* 
ties,  either  by  words  or  actions,  would  be  sufficient, 
need  not  now  be  considered,  as  each  case  must  stand 
upon  its  own  facts,  and  scope  must  be  given  in  any 
construction,  to  meet  such  cases  of  cold  bk^oded  cruelty 
and  barbarity  on  the .  part    of  husbands  towards   dutiftd 
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and  innocent  wives,  which  wonld  be  reasonably  .  calcu- 
lated to  render  their  condition  intolerable  or  unsafe,  as 
explained  in  a  foregoing  part  of  this  opinion. 

Bat  we  cannot,  with  our  yiews  of  the  law,  the  best 
interest  of  individuals,  and  the  true  policy  of  society, 
decree  a  divorce  in  the  case  under  consideration.  We 
therefore  affirm  the  decree  of  his  Honor,  the  circuit 
judge,  and  dismiss  the  bill.  But  as  the  defendant  has 
acted  very  improperly,  we  will  tax  him  with  all  the 
costs. 
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ABANDONMSNT. 

See  EzxcDTOBS  anb  Adxinistratobs. 
ABATEMENT  AND  REYIVOB. 

See  Bills  ahd  Nona. 
ABSCOND. 

See  Intirpaitatioh. 
ACnON. 
2,   AoTioH.    In  fomut  pauperit.    By  huiband  and  wife,    Affidami.    Where 

a  suit  in  forma  poMperu  is  institated  by  a  husband  and  wife,  it  is  not 

neceasary  that  the  wife  shoold  join  in  the  affidaTit^  required  in  such  case. 

It  is  different  however   in    other   cases  where   there    are  joint  partiesL 

In  the  latter  the  affidavit  must  be  johit    PUomoU  R.  QrUU  et  al.  vs. 

Marvel  HiU  et  aL,    711. 

ACTION  OP  DEBT. 

See  Bills  akd  Norn. 
ACTION  IN  FORMA  PAUPERIS. 

See  AoTioir. 

APHINISTRATOR. 

See  ExxcuTOBfl  ahd  ADMnunrRATOU. 

ADVERSE  POSSESSION. 
2.  Advxbsk  possession.  What  it  u.  To  render  a  possession  of  property 
adyerse,  there  must  be  an  occupation  and  claim  of  right  to  the  pro- 
perty— and  an  intent  fully  developed  by  words  or  actions,  to  claim 
and  hold  against  the  true  owner.  Priacilla  Twmer  vs.  Sumpter  TWr- 
ner^  et  v-v,   27. 

ALIMONT. 

See  DivoBOX. 
ALTERATION  OP  DATES. 

See  Bills  and   Notis. 
AHENDHENT. 
S.     AioNOicxNT.     In  penal  proeeedingt.     In  a  proceeding  by  9eire  femm 
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AMENDMENT— Cbn^tntM^. 

upon  an  information  against  a  turnpike  company  for  an  alleged  mu- 
feaaancs  which,  if  established,  would  work  a  forfeiture  of  its  chirter, 
an  amendment  of  the  proceedings  was  ordered  in  the  court  below,  but 
omitted  to  be  made :  Such  a  proceeding  being  highly  penal  in  its  na- 
ture, upon  appeal  in  error  to  the  supreme  court,  is  not  within  the  pu^ 
yiew  of  the  statute  of  amendments  of  1852,  ch.  152,  and  siud  court  has 
no  power  to  order  said  amendment^  or  to  consider  it  as  having  been 
made  in  the  court  below.  The  State  re,  Columbia  and  HamptJdn  T, 
P.  Co.,    264. 

Amkndmsnt.  Act  of  1862,  ch,  162,  §6.  Constructum,  In  a  case  where 
the  time  of  the  commencement  of  the  action  may  become  important, 
in  reference  to  the  statute  of  limitations  or  other  matter  of  deftooi, 
the  effect  of  an  amendment,  changing  the  form  of  action^  must  be  f»> 
itrieted  to  the  time  when  from  the  record  it  appears  to  bare  been 
allowed.    J.  T.  Orofford  vs.  Cothran  <t  Mel,   492. 

2.    Amendment.    Act  of  1861-2,  eh.  152,  §  6.     Who  is  a  ^proper  party.^ 

.  The  act  of  1851-2,  ch.  152,  §  6,  requires  the  circuit  court,  among  otber 
things,  to  allow  amendments  to  the  pleadings  by  inserting  the  names  of 
proper  parties.  These  words  refer,  only  to  parties  against  whom  the 
suit  may  be  legally  maintained.  So,  when  an  action  of  aasumpflit  was 
commenced  against  the  endorsers  of  a  promissory  note  alone,  and  the 
plaintiff  moved  to  amend  by  making  the  representative  of  the  deceased 
maker  a  party,  who  had  already  suggested  to  the  proper  authoiily  the 
insolvency  of  the  estate,  there  was  no  error  in  the  ruling  of  the  ciicoit 
court  disallowing  such  an  amendment.  The  Bank  of  Tenmeuee  n.  SkU' 
lem  &  Merriwether,  698. 
See  Bills  and  Notes.  Bastardt. 
APPEAL. 

1.  Appeal.  Effect  of  a  simple  appeal,  and  appeal  in  error  up<m  the  jvig- 
ment  of  the  inferior  tribunal,  A  simple  appeal  operates  as  an  immediate 
transfer  of  the  cause  to  the  appellate  court;  puts  an  end  to  all  farther 
control  of  the  inferior  court,  and  operates  also  to  annul  the  judgment  of 
the  inferior  court,  which,  in  legal  contemplation,  ceases  to  exist  after  the 
appeal  is  granted.  The  appeal  in  error  merely  suspends  the  judgment  of 
the  infertor  court,  and  does  not  annul  or  destroy  it — hence,  if  the  appeal 
in  error  be  dismissed  or  abated,  the  judgment  below  remains  in  fisll 
fbrce.     George  C.  Furber  vs  Carter  <t  Yergin,    1. 

%  Same.  Effect  of  a  failuxe  to  prosecute  an  appeal  in  error.  The  mere 
neglect  to  prosecute,  does  not,  like  a  dismission,  or  abatement  of  the 
appeal  in  error,  remove  the  suspension  of  the  judgment  in  the  inferior 
court,  an(f*  leave  that  court  at  liberty  to  proceed  to  carry  into  eflfeet  iti 
judgment,  as  if  the  appeal  in  error  had  not  been  granted.  In  such  caM 
the  judgment  of  the  inferior  court  remuns  suspended,  and  cannot  be  ex- 
ecuted by  that  court  until  action  shall  have  b6en  taken  to  remove  the 
suspension.     lb. 

8.  Same.  Where  appellee  brings  up  the  record  after  the  proper  term,  emi 
asks  am  tffirmanes.    NbHcs  to  o^ppellanL    If  the  record  be  broogiit  op 


INDEX.  788 

hj  the  appellee,  to  move  for  aa  affiirmance  of  the  judgment,  at  any  time 
^  after  the  term  of  the  aupreme  oourt,  to  which  the  record  oagbt  to  hare 

l>een  certifled— notice  of  his  Intention  ao  to  do,  ahouid  be  given  to  the 
^  appellani  or  hia  attorney.     Jb, 

1.    Appeal.     Cont^gt^  eUetion.    Bight  of  appe<d  from  deeiaion  of  ehtimoeiior 
'  on  contested  judicial  election.     Act  of  1854,   eh,  82,  §  12.     By  the  act 

^  of  1854,  ch.   S2,  §  12,  a  spedal  tribunal  is  created  for  the  trial  of  oen* 

c  tested  elections  of  judges  and  attorneys    general,  of  which  the  person 

»  holdirg  the  office  of  chancellor  for  the  division  in  which  the  contest  may 

ftrise  is  constituted  tfael  judge.    The  decision  of  this  tribunal  is  final  and 
I  coneiusiTe,  upon  the  parties,  from  which  no  appeal  or  writ  of  error  lies 

I  to  the  Supreme  court     W.  M.  Wade  vs.  T.  B.  Murry,    60. 

See  Bastakdt.    Couimr  Oourt. 
'  .  ABBEST  OF  JUDGMENT. 

See  Cosn. 
ASSIGNMENT. 
J  See  Lakd  Law. 

ATTACHMENT. 
}  1.    Attachmsht.      Act  of  1794,  eh.  1,    §  19,  and  1848,  ch.  29,    g  1.      An 

I  attachment   statbg  that  the    defendant  is   abotU  to    abscond^    does  not 

i  all^e  sufficient  cause   for    the  issuance  of  that  writ    Harrison  Bennett 

t  TS.  Benj.  Avanty    152. 

I  1.    Attachment.      Executor.      Estate  of  testator  not  subject  to  attachment 

until   after  qualifeation  of     An  executor  can  do  no  valid  act  in  refer- 
1  ence  to   the  effects  of  the  testator  until  after  his  qualification   as  such. 

The  goods  until  his  qualification,  are  in  eustodia  legis.  The  executor 
therefore  cannot  be  sued  in  law  or  equity ;  nor  can  the  goods  be  attached 
until  after  his  qualifioation.  In  this  respect  he  oocupies  under  our  law, 
the  same  attitude  as  an  administrator.  So,  an  Attachment  against  the 
goods  of  the  testator,  obtained  by  a  creditor  before  the  qualifioation 
of  the  executor,  to  subject  legacies  to  the  payment  of  the  debts  of  a 
legatee,  is  premature  and  must  be  treated  as  a  nullity.  Patrick  Fay 
TS.  Abraham  lUager^  ExV,  et  aL  200. 
2.  Samk.  8ame.  ChaAcery.  Where  the  executor  has  a  valid  claim  upon 
the  funds  of  the  testator  in  his  hands,  and  another  creditor  seeks  to 
reach  said  fund  by  a  bill  filed  after  the  qualification  of  said  executor^ 
without  fixing  a  prior  valid  lien  thereon  by  attachment  or  otherwise- 
such  creditor  must  be  postponed  untU  after  the  satisfaction  of  the  debt 
due  to  the  executor.  At  most,  he  would  only  be  entitled  to  the  snr^ 
plus,  if  any  remained.  Jb. 
!•  Attaohmxnt.  To  enforce  mechanics  lien.  Notice  to  defendasU  t'luiia- 
pensible.  Act  1846,  ch.  118,  §  8.  The  attachment  authorized  by  the 
act  of  1846,  ch.  118,  §8,  to  secure  and  enforce  the  mechanics  lien,  is 
auxiliary  and  collateral  to  the  original  process,  which  compels  the  i^ 
pearance  of  the  defendant  He  must  have  a  day  in  court  to  make  his 
defence,  for  the  matter  In  contest    is    the  Justice  of  the   plaintiff'  de* 
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muid,  tiiat  bdng  Mttled,  the  iUm  Is  •  matter  of  oome.    TliiiB,  when 
a  mechanic  saed  oat  an  attachment  mider  the   act  of  1846,  eh.    118, 
§  8,  from  the  drcnit  oonrt,  whidi  wae  leTied  npoa  defendant's  prapeitj 
to  enforce  the  plaintii&*  lien  thereon,  and  retomed  to  the  court,  a  de- 
claration in  debt  filed  therein,  no  process  serred  or  notice  giren  to  de- 
fendant, and  no  appearance  made  by  him  in  said  snit — and   judgment 
hj  defettlt  was  rendered  againat  defendant  for  •  the  amount  of  the  plain- 
tifid'  demand,  such  judgment   was  arrested  in  the   supreme    court  as  a 
nuUitj.     William  L.  Braum  ts.  Braum  A  MeCulhugh,  481. 
Attaohm  BUT.      Dcmicil.      What  i%  a  non-rendefiee  in  the  ttnm  of  cur  at- 
taekm£nt  laws.     Act  €f  1886,  ch,  48.     The  term  domicil  when  used  in 
connection  with  subjects  of  domestic  policy  as  the  attachment  laws,  tax- 
ation, settlement,  voting  and  the   like,  has  a  restricted   sense,  and  im- 
plies the  same  as    residence.      The  home    or  habitation    fixed  in  any 
place  without  a  present  intention  of  removing  therefrom.     The  courts  in 
determining  who  is  a  jion-resident  under  our  attachment  laws,  must  be 
governed  by  the  facts  of  the  particular  ease  in  judgment.    Thus,  a  defend- 
ant in  an  attachment  bill,  who  had  moved  his  family  and  effects  to  this 
State  from  the  State  of  his  former  abode — ^hired  servants,  rented  a  house 
for  one  year,  with  the  privilege  of  retaining  it  longer;  opened  an  account 
at  the  bank,  rented  a  box.  at  the  post  oflSce,    and  had  undertaken  and 
was  engaged  in  prosecuting  a  railroad  contract,  which  might  occupy  two 
or  more  years,  was  held  not  to  be  a  non-resident  in  the  sense  of  our 
attachment  laws,     itadi^on  Stratton  vs.  F,   W,  Brigham^    420. 
See    CovxNAMT. 
ATTORNEY  GENERAL. 
AnoRMXT  Gkneral.      Power  of  ike  court  to  appoint  an  Attorney  Otneral 
pro  tempore.     The  court  has  no  general   power  to  ^ypoint  an  Attor- 
ney General,  but  a  special  power  merely,  and  in  its  exeidse  the  fects 
must  appear  on  the  existence  of  which  the  validity  of  the  appointment 
depends.     An  order  of  court  appointing  an  Attorney  General,  pro  tem- 
pore^ which  merely  states  thai  the  regular   Attorney    General,   having 
been  of  counsel  for  the  accused,  was  incompetent  to  peiferm  his  office, 
does  not  assume  the   existence  of  the  state  of  fects  which  authorise, 
the  special  appointment.     Vide  Cone,  Art.  6,  $  6.      WUlie  Pippin  vs. 
The  Staie^   48. 

BAIL. 

See  Scire  Facias. 
BANE  NOTE. 

Bee  Statuti  or  Limitatiors. 
BA8TARDT. 
1.  BaSTARDT.  Riyht  of  appeal.  AeU  of  1862,  cA.  187,  §  2,  and  1822, 
eh,  29,  eonelrued.  In  proceedings  under  the  bastardy  laws,  the  contest 
is  conducted  in  the  name  of  the  State  for  the  use  of  the  mother,  and 
under  the  act  of  1862,  ch.  18Y,  §  2,  either  part^  may  appeal  from  the 
Judgment  of  the  county  court  to  the  circuit  courts  where  the  matter  sinJl 
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be  tried  hy  «  jury.  The  words  *^eitiiet  party**  in  Mid  aet,  authoriie 
aa  appeal  by  tiie  mother  or  by  flie  defendant,  as  either  may  concefre 
her  or  himself  u^oatly  dealt  with.  The  public,  it  is  true,  haTe  an  in- 
terest in  the  proceeding  to  a  certiin  extent— but  it  isanthorized  also  for 
the  benefit  of  the  mother  and  child — and  the  mother  or  the  defendant, 
as  the  case  may  be,  have  the  right  of  appeal.  Jame$  (yUeal  vs.  BttUe 
of  Tennataee^  for  the  use,  Ac.,  215. 

S.  Saxk,  Appeal  by  mother  in  forma  pauperis.  Amendment,  The 
mother,  as  rektor,  has  a  right  ^of  appeal  in  eases  of  bastardy,  without 
flecority,  upon  affidavit  in  forma  pauperis.  If  she  marry  pending  said 
appeal,  it  is  no  error,  to  amend  by  making  the  hnsband  a  party 
thereto.    lb. 

S.  Savie.  JSMthnee.  Affidavit  of  pittative  father  as  against  that  of  the 
relator.  When  the  proceedings  in  cases  of  bastardy  have  been  brought 
into  the  circuit  court,  the  accusatoiy  affidavit  of  the  mother,  as  weB  as 
that  of  the  defendant,  are  both  evidence  to  be  weighed  by  the  jury.  -  76. 

BILL  AND  ANSWER. 
See  £¥iDiscx. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  Bills  or  Exchanoi  and  Fbokissobt  Notes.  Action  of  debt  against 
maker  and  endorser  under  the  Act  of  1887,  ch.  5.  J^ot  maintainable 
against  endorser  only.  It  is  well  settled  in  this  State,  that  under  the 
act  of  1887,  ch.  6,  an  endorsee  may  maintain  the  action  of  debt,  or  case 
at  his  election  against  the  maker  and  endorser  jointly,  of  a  note  or  bill, 
but  that  the  action  of  debt  cannot  be  maintained  against  the  endorser 
unless  the  maker  be  included — and  that  such  action  must  not  only  be 
begun  '  against  them  jointiy,  but  prosecuted  to  final  judgment :  So  if  the 
pLuntiir  after  such  action  of  debt  so  commenced,  voluntarily  discharge 
the  maker,  he  cannot  proceed  against  the  endorser  alone.  B,  T,  Holland 
use,  &c.,  vs.   WUlittm  W.  Harris^  68. 

2.  Samc  Amendment,  In  an  action  of  debt  instituted  undw  the  aet  of 
1887,  ch.  6,  jointiy  against  the  maker  and  endorser  of  a  promissory  note, 
the  deliberate  determination  of  the  plaintiff  understandingly  taken,  to  dis- 
charge the  maker,  results  in  an  abatement  or  dismissal  of  the  suit  aa  to 
both.  But  when  pending  the  suit  the  maker  dies,  and  the  plaintiff,  un- 
der an  honest  mistake  of  his  rights,  elects  to  proceed  against  the  en- 
dorser alone ;  ^^but  upon  discovery  of  his  error,  and  after  the  lapse  of  the 
second  term  from  the  suggestion  of  the  deatii  of  the  maker,  and  before 
plea  in  abatement,  or  motion  to  dismiss,  he  asks  to  revive  against  the 
administrator  of  the  maker,  it  is  error  in  the  court  to  refuse  it.     lb, 

I.  Bills  or  ExcHAiiOK.  Demand  and  notice.  What  will  exestse  demand 
and  fix  liability  of  Endorsers,  The  place  to  demand  payment  of  a  for- 
eign  bill  of  Exchange,  accepted  by  a  party  doing  business  in  a  city — 
which  is  payable  in  the  dty,  but  at  no  specified  house  or  place,  is  the 
party's  residence  or  place  of  business,  and  if  either  of  them,  to  which 
the  notaiy  may  go^  be  abandoned,  fiuther  enquiry  must  b^  made  and  aei 
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forth  in  the  protest^  or  it  ja  bftd— but  if  said  residfloee  or  place  of  Mh 
sinesa  be  open  and  not  disoofttiniied^  and  no  one  be  found  of  wkom  to 

■  make  Remand,  the  same  is  exottaed  without   forther  diligenee.     Unim 

.  Bank  vs.  Jepthtt  FowHees  et  aL^  566. 

2.  Saxk.  Same,  Bonne,  The  protest  of  a  foreign  bill  of  exchange, 
drawn  upon  a  firm  In  New  Orleans,  with  no  phoe  of  payment  deagnst- 
ed,  showed  that  the  notary  duly  commissioned,  &c.,  had  sent  his  depntj 
several  times  to  the  office  of  the  acceptors  of  said  bin  to  demand  pay- 
ment thereof  but  found  no  one  in  or  about  the  premises,  of  irtiom  fte 
demand  could  be  made,  whereupcm  he  did  protsst»  4o.  Hsld,  that  tiiia 
was  sufficient  to  excuse  a  demand,  and  that  the  liabilty  of  &e  endo(»> 
ers  notified  thereof  was  thereby  fixed.  In  such  case  it  is  not  neon- 
sary  that  the  protest  should  state,  iudmn  vtrhU^  that  the  notaiy  had 
the  bill  with  him  ready  to  present  it    lb, 

1.  Bills  ot  Exohahob  inn  Prokissost  Notss.  What  taSl  exeute  dema^ 
Where  the  acceptor  ot  a  bill  of  exchange,  payable  at  no  particular  plaee, 
could  not  be  found  or  had  absconded  firom  his  usual  place  of  residence 
before  the  day  of  payment,  leaving  no  place  of  business,  agent  or  fam- 
ily, these  facts  constitute  an  ample  and  sufficient  excuse  for  want  of  de- 
mand of  him.  Notice  of  these  facts  given  by  the  notary  to  the  draw* 
er  and  endorsers  upon  protesting  a  bill,  is  sufficient  to  fix  their  liabiHtj. 
Ratdif  A  Brovm  vs.  The  Planteri?  Bank,  425. 

2.  Samv.  Effect  of  alteration  of  date  by  acceptor  before  acceptance^  onJ 
acquiescence  therein  by  the  other  parties.  The  acceptor  of  a  bill  may 
alter  the  date  before  he  accepts,  and  if  this  be  concurred  in  by  the 
other  parties,  it  will  bind  them.  And  it  can  make  no  difierenoe  ia 
principle  whether  such  alteration  be  made  by  accident  or  design,  if  the 
parties  interested  concur  in  and  assent  to  it  after  it  is  done,  more 
particularly  if  it  is  passed  by  them  into  the  hands  of  innocent  holders 
in  due  course  of  ti*ade.   76. 

8,    Same.      Same,     Illustration  of  the  ruls,      Oase  in  judgment.     The  Ur 
»     ceptor  of  a  bill  of  exchange,  dated  the  6th  of  January,  and  payable  at 
ninety  days,  in  writing  his  acceptance  upon   the  bill,  by  a  flouriah  of 
the  pen  obscured  a  part  of  the   figure  6  in  the  date,  and  gave  to  the 
same  the  exact  similitude  of  the   figure  1.      The  bill  after  acceptanee 
was  returned  to  the  drawers,  endorsed  by  the  payee,  and  by  them  ne- 
gotiated to  the  Bank  and  was  discounted  as    of  the    altered    date,  and 
duly  protested  as  maturing  on  the  Ist  and  4th  of  April  following.    Held: 
That  the  drawers  and  endorser  could  not  after  these  transactions,  escape 
liability  upon  the  ground  that  the  bill  was  protested  six  days  before  it 
was  due;  and  a  Judgment  was  properly  rendered  against    them  upon  a 
verdict  for  the  amount  of  the  bill.    75. 
See  PEAonei.    AMiNnxsirr.    Vlkadim, 
BOUNBART. 

See  Laitd  Law. 
CERTIORARI. 
1.    OcETiDBiAi.    Pfmetie9  rsffulatmff  ike  rtmti^  by.    Jn  view  of  tin  eatkar 
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idon  of  the  jari^iction  of  Justices  of  the  peace,  by  which  a  new  trial 
by  jury  has  become  a  matter  of  greater  importance  to  the  rights  and 
interests  of  parties  than  heretofore,  the  courts  will  rather  relax  than 
render  more  stringent  the  practice  regulating  the  remedy  by  certiorari 
where  merits  exist,  and  no  real  &ult  or  negligence  can  be  imputed  to 
the  party.    McCormaek  dt  Miller  rs.  Levi  X.  Murfree^  4^. 

2.  Samk.  Same,  A  petition  for  a  eertiarariy  showing  merits,  stated 
that  the  petitioner  placed  two  notes,  to  which  no  defence  was  known 
or  apprehended  in  the  hands  of  a  constable,  who  brought  suit  upon 
them  before  a  justice  of  the  peace.  The  petitioner  at  the  time  of 
the  trial  was  sick  and  unable  to  attend,*  he  was  not  notified  of  any 
defence  to  the  notes,  and  beard  nothing  of  the  case  until  after  his 
recovery,  and  too  late  for  an  appeal,  when  he  was  informed  that  the 
justice  of  the  peace  had  rendered  judgment  in  &Tor  of  the  defendants : 
Heldf  that  the  reasons  for  not  appealing  were  sufficient,  and  the  certio- 
rari was  properly  granted.    lb. 

2.  Cbrtiobari.  Same.  Act  of  1654,  eh.  82,  g  12.  The  remedy  by  certio- 
rari is  not  admissible  to  revise  in  the  circuit  court  the  decision  of  a 
chancellor  in  the  case  of  contested  election  under  the  act  of  1854,  ch. 
82,  §  12,  unless  there  is  such  a  substantial  departure  from  the  courte 
of  proceeding  prescribed  in  the  statute,  as  would  render  the  proceedings 
void.    ToTTKN  J.,  dissented.    W.  M.   Wade  vs.  T.  B.  Mwrry^  50. 

See  County  Goitbt.    Skcuritt. 
CHANCERY  JURISDICTION. 

Chancery  Jurisdiction.  Ade  of  1827.  ck.  64,  anid  1829,  ch.  80.  SaU 
of  land.  The  acts  of  1827,  ch.  54,  and  1829,  ch.  85,  authoring  a 
sale  and  conversion  of  real  estate  when  such  real  state  may  be  of  a  de- 
scription that  it  would  be  manifestly  for  the  advantage  of  the  heirs  or 
owners  to  sell  the  same,  confer  no  power  upon  the  comrt  of  chancery 
to  decree  a  sale  of  lands  lying  wlthont  its  local  jurisdiction.  F\rameie 
J.  Jieid  by  next  friend^  ex  parte,  875. 

Chanciry.  Frattdulent  conveyance.  Aeeignment  of  plat  and  certifieaU, 
TVuetee.  The  complainants*  ancestor  recovered  a  judgment  against  one 
of  the  defendants,  before  a  justice  of  the  peace,  and  there  being  no 
personal  property,  the  execution  was  levied  upon  an  entry  made  by  the 
judgment  debtor :  he,  soon  after  the  judgment,  and  before  the  levy,  bad 
fraudulently  assigned  tlie  plat  and  certificate  to  his  son,  who  in  like 
manner  assigned  the  same  to  his  two  sisters,  in  whose  name,  before  th* 
levy,  a  grant  had  been  obtained.  After  the  levy  and  order  of  sale,  the 
grantees'  sold  to  another  defendant,  all  parties  having  notice  of  the  faets^ 
The  land  was  thereupon  sold  by  virtue  of  the  execution  and  order  of 
sale,  and  purchased  by  the  complainants'  ancestor,  whose  judgment,  in* 
terest  and  costs  were  thereby  discharged.  He  thereupon  filed  his  bill 
to  have  his  title  perfected,  but  dying  before  the  termination  of  the  sait, 
it  was  revived  in  the  names  of  the  present  complainants,  his  heirs.  To 
this  bin  all  the  parties  were  made  defendants,  some  of  whom  aRSvered 
48 
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and  as  to  others  orders  pro  confesio  were  taken.    Held,  that  the  mces* 

tor  bj  his  purchase,  acquired  an  equitable  title,  and  havlog  died  sinoe 

the  same,  the  purchaser  from  the  grantees  holds  the  legal  title  as  trustee 

to  the    complainants,  to   whom  the  land    should  be  decreed.    John  I. 

Burrow  et  al.  vs.   William  Smith  et  al*,  566. 

See  Chancery  Pleadino.      JuniciAL   Sales.     Kbdbmptiox.     Dkjed  or 

Trust.    Feme  Coykrt.    Executors  and  Administrators.    Vendor  aks 

Purchaser.     Sale  of  Land.     Trust  Estates.     Guardian  ind  Wibd. 

Attachment.    Divorce. 

CHANCERY  PLEADING. 
1.  Chancery  Plbadinob.  Delivery  bond,  Misfoinder  of  pariin  to,  in  a 
hill  to  protect  the  property.  The  parties  to  a  delivery  bond  for  property 
taken  by  judicial  process,  as  well  the  defendant  and  his  sureties  as  the  sbenff 
or  other  officer  levying  upon  the  property,  have  all  soch  an  interest  therein, 
or  such  duties  to  perform  in  reference  thereto,  as  to  entitle  them  to  noite  in 
any  legal  measure  for  its  protection  and  proper  application.  David  Deck- 
ard  et  al.  vs.  Janiea  A,  JSdwarda  et  al.,  93. 
2.  Same.  Same.  Dlvttration  of  the  rule.  Where  property  had  been  taken 
by  the  sheriff  under  execution  from  the  circuit  court,  and  the  defendant  exe- 
cuted a  delivery  bond,  with  surety  for  the  delivery  of  said  property  on  the 
day,  and  at  the  place  designated  by  law,  and  before  the  arrival  of  that  dij 
the  same  was  taken  by  attachment  from  a  justice  of  the  peace,  under  foil 
knowledge  of  the  iprior  levy;  demand  made  and  refused,  whereupon  the 
debtor  and  his  security  united  with  the  sheriff  in  a  bill  in  chancery  to  protect 
the  property  and  enforce  their  prior  lien,  such  bill  is  not  demurrable  for  mif' 
joinder  or  muldfiiKousness,  and  such  a  state  of  facts  presents  good  groond 
for  relief  in  equity,  if  the  proceeding  be  instituted  before  the  forfeiture  of 
■aid  bond.  lb, 
•8.  Same.  Seme,  RighU  of  aurety.  Jurisdiction,  The  security  in  a  deUrerr 
bond  succeeds  to  all  the  equities  oi  the  creditor  in  the  protection  of  the 
.property  therein  embraced,  for  its  proper  application,  and  may  have  his 
relief  in  a  court  of  equity  to  that  end,  independently  of  the  creditor.  He  is 
not  bound  to  wait  upon  the  creditor,  nor  is  his  right  In  this  respect  contin- 
gent upon  his  demand  upon  the  creditor  to  assert  his  lien  and  the  littei^ 
refusal  so  to  do.  Neither  have  the  legal  title,  but  both  a  general  lien,  and 
therefore  their  only  recourse  is  in  a  court  of  equity,  of  which  either  ctt 
take  advantage.  lb. 
See  Evidence.    Land  Law. 

CHANCERY  SALES. 

See  Judicial  Sales.    Sale  of  Land.    Executors  and  ADMiNisTEAtois. 
Redemption.  ' 

CHARITABLE  USES. 

1.    Charitable  Uses.      Statute  of  48  Mix,,  eh,  4.      Oontt,,  Art  1,  §22- 

What  is  a  charity,    and  what   a  perpetuity.     A  charity   ts  a  gift  to  t 

general  public  use,  the  trustees  whereof  may  sell  the  property  in  the  proper 

and  bona  Jide  execution  of  the  trust,  and  a  court  of  chancery  may  d«eree 
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Bueh  aaie ;  while  it  is  of  the  essence  of  a  perpetalty,  that  the  property 
is  incapable,  beyond  the  period  prescribed  by  law,  of  being  flold,  freed 
ttom  all  limitations  and  trusts— by  the  use  of  aH  the  means  known  to  the 
•law  for  affecting  sales.  Wm.  Franklin  et  al.  vs.  John  Armfitld  et  al 
806. 

%  Same.  Same.  Same.  The  maintenance  of  universities,  colleges,  aca- 
demies and  common  schools,  and  other  lawful  educational  institutions  is 
a  charitable  use,  without  reference  to  the  wealth  or  poverty  of  those  who 
may  take  benefit  therefrom.;  and  gifts  for  such  maintenance  if  good  in 
other  respects  will  be  sustained  by  the  courts  of  Tennessee.    lb. 

S.  Saxe.  Same.  Same.  Cate  in  jitdgmcnt.  A  devise  of  property  to 
trustees  for  the  erection  in  Tennessee  of  proper  edifices  and  the  establish- 
ment therein  of  a  seminary  of  learning,  for  the  permanency  of  which 
provision  is  made,  in  which  are  to  be  educated,  and  supported  during 
the  period  of  pupilage,  the  children  of  the  testator  and  their  descend^ 
ants ;  the  children  of  his  brothers  and  sisters  and  their  descendants,  and 
such  of  the  poor  children  of  the  county  as  the  trustees  might  select, 
creates  a  good  and  valid  charity,  not  inconsistent  with  the  constitution 
and  laws  of  Tennessee.     lb, 

€LERK. 

.  See  Practice. 
COMMISSIONS. 

See  Shkriff. 

COMPUTATION  OF  TIME. 

2.    Same.     Same.      Computation    of  time.     Rule  oh    to.      Where  an  ad- 
nunistrator    or  executor  relies    upon  the  statute  of  limitations  of  two  or) 
three  years,  as  the  case  may  be,  in  bar  of  a  creditor's  demand,  the  day 
upon  which  the  administrator  or  executor  qualified  must  be  excluded  in 
the  computation  of  time.     Joxhua   Mdety   Adm'r,  &c.  vs.   John  Brad- 
ley,  247. 
See  Amendment. 
CONDITION, 

2.  Condition.  Of  injunction  bond,  when  saved.  Property  replevied,  lo€t 
by  inevitable  casualty.  Where  the  law  imposes  a  duty  upon  a  party, 
and  he  is  disabled  to  perform  it  by  the  act  of  God,   the    performance 

•  is  excused.  Thus,  a  complainant  in  a  bill  in  equity,  filed  to  obtain  a 
perpetual  injunction  of  the  sale  of  certain  slaves  claimed  by  him  and 
levied  upon  as  the  property  of  another,  entered  into  bond  with  condi- 
tions, "to  prosecute  said  injunction  with  effect  or  pay  all  damages  de- 
fendant might  sustain  by  reason  of  a  wrongful  issuance  of   said  writ 

also  to  have  said  slaves  forthcoming  to  abide  the  future  decrees  of  said 
court,"  &o.  Upon  the  execution  of  which  the  slaves  were  delivered  to 
liim,  but  before  any  final  action  upon  said  bill  the  slaves  died  of  chol- 
era, without  fkult  of  his.  In  such  case  the  slaves  were  in  cmtodim 
iegis,  the  complainant,  in  legal  contemfiktiof],  a  reeeiTer,  ant  upon  a 
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dimiasal  of  the  bill  upon  a  demurrer  thereto,  and  the  uBuaiiee  and  mr- 
▼ice  of  a  9eire  faeia»  upon  him,  to  show  canae  why  said  8la?e8  ahooki 
not  be  delivered  up,  or  a  decree  be  had  against  him  for  the  penalty  of 
■aid  bond,  the  death  of  said  alaTes  in  the  manner  aforesaid  is  a  snlK- 
cient  plea  in  bar  of  said  teire  faeias.  The  condition  of  said  bond  is 
sared  bj  the  yerificati^n  ol  said  plea,  and  in  no  form  of  proceeding 
can  the  complainant  or  his  surety  be  held  liable  for  the  pendUjf  of 
the  bond  or  the  value  of  the  slaTcs.  B,  F.  Motely  ts.  Leti  Baker 
et  al.,  862. 
8.  QuiBB.  Whether,  in  such  case,  an  action  might  not  be  maintiined 
upon  the  bond  for  the  wrongful  iiouance  of  the  Injunction  upon  a  groond 
urespectiTe  altogether  of  the  loss  of  the  slaves  f    lb, 

OONFLIOTING  GRANTS. 

See  Statxtte  or  Lixitations.    Land  Law. 
CONSTITUTIONAL  LAW. 
2.    Samk.     ContCUutional  law.    The  act  of  1847,  cfa.  Ill,  §  10,  whidi  reqoirH 
the  sheriff  of  DeKalb  county  to  hold  certain  municipal  elections  for  the  tows 
of  Alexandria,  on  a  designated  day  in  *'each  and  every  year,"  under  a  penal- 
ty of  fifty  dollars  for  Mure  so  to  do,  is  not  a  "law  of  the  land,**  in  the  aenae 
of  the  constitution,  and  therefore  void.    Mayor  and  Aldermen  of  AUxtn- 
dria  vs.  J.  L.  Dearmon^   104. 

See  Attornkt  Gknsral.    Statcttr.    Criminal  Law.    Chabitabli  Usu. 
KOTI  to  PAOl  120. 

CONSTRUCTION. 

Ski  Statuk  or  Limitations.    Contract.    Will.    Amrndmckt.    Statute. 
CONSTRUCTIVE  POSOTSSSION. 

See  Criminal  Law.    Land  Law. 
CONTESTED  ELECTION. 

See  Appral.    Crrtiorari.    Coitntt  Court. 

CONTRACT. 

1.  Contract.  Pereonal  property;  when  the  contract  i»  complete.  In  a  ooa- 
tract  for  personal  property — ^the  property  is  at  the  risk  of  the  bajar, 
whenever  he  agrees  at  the  proper  time  to  give  the  price  that  the  ael- 
ler  proposes  to  take,  if  no  conditions  are  annexed  in  the  contract,  em 
without  delivery  or  tender  of  the  price.  If  one  party  says  **I  wHl  take' 
and  the  other,  "I  will  give,**  or  vice  verea^  and  nothing  more,  the  tnde 
is  complete.  In  such  case,  however,  the  consideratiba  is  due  instnfly, 
and  the  vendor  is  not  bound  to  deliver  the  property  until  the  moo^  ii 
paid  or  tendered,  nor  can  the  price  be  recovered  without  a  deiivei7  « 
offer  to  deliver  the  property:  each  party  is  thus  secured  in  the  beneft 
of  his  contract  Vid,  Potter  vs.  Cowan^  Meigi  R,^  26.  (?«  G.  Broyki 
▼a.   V.  C,  Lowrey^    22. 

2.  Samr.  Same.  Same.  Where  the  vendor  desires  to  retain  the  rigM  ^ 
the  property,  until  the  payment  of  the  prioe»  or  to  afBx  any  other  oondh 
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tuna,  he  most  do  so  at  the  time  of  the  contract.     If  he  fiul  to  do  this, 
the  right  passes  as  soon  as  the  trade  is  stiuclc,  and  all  daim  to  the  pro- 
perty has  gone  (rom  him.    Tet  if  the  vendor  has   the  possession,  he  is 
not  bound  to  part  with  it^  where  the  price  is  dne  instantly,  as  it  is  where 
no  time  is  given;  but  this  right  does   not  affect  the  question  of  the  title 
either  in  the  vendee  or  a  porchaser  under  him.    Jh. 
1.    GoHTBACT.      OofutrueHon,     In  a  contract  between  two  parties  where- 
by they  agreed  to  prosecute  and  collect  certain  pension  claims — assign- 
ing to  one  the  duty  of  preparing  tiie  papers,  and  to  the  other  that  of 
procuring  the  allowance  of  the  claims,    and   stipulating  that  the  profits 
are  to  be  equally  divided  between  the  parties  after  a  deduction   by  the 
latter  of  five  jf^er  cent,  upon  the  amount;  the   word  profitt,    as  therein 
used,  imports  the  nett  amount  after  deducting  any  proper  expenses  in- 
cident to  the  business.      W,  K  Jones  vs.   W.  F.  J)avids<m,  447. 
4.    Contract.      Illegal  execution  of  valid  contract.       Effect  of  upon  the 
remedy  of  Joint  contractors  as  against  each  other.     The  remedy  of  one  of 
two  joint  contractors  as  against  the  other  is  not  effected  by  illegal  acts  of  the 
latter,  done  without  the  knowledge  or  consent  of  the  former,  in  executing  a 
^  contract  valid  in  itself.    Thus,  two  parties  engaged  with  each  other  by  a  writ- 

^  ten  contract,  legal  in  itself,  to  prosecute  certain  pension  claims  against  the 

I  general  government;  and  the  one  without  the  consent  or  acquiescence  of 

the  other,  and  unauthorized  by  the  contract,  made  a  champertoua  arrange- 
ment with  a  client,  by  which  he  realized  for  his  services  in  collecting  one 
of  the  claims  designated  in  the  contract,  a  considerable  fee.  Hbld  :  That 
in  an  action  by  his  co-contractor  against  him  for  his  proportion  of  the 
fee,  he  could  not  avail  himself  oi  this  illegal  transaction  to  avoid  a 
f  recovery.    lb. 

1.  CoirrRACT.  What  an  entire  and  what  a  severable  contraet.  An  entire 
contract  in  its  legal  interpretation  is  an  unconditional  agreement  for  the 
whole  of  the  several  articles,  or  number,  or  quantity  of  goods  or  chat- 
tels contracted  for,  and  precludes  by  its  terms,  and  equally  by  the  plain 
intention  of  the  parties  all  idea  of  divisibility  or  apportionment ;  a  sever- 
able contract  on  the  other  hand  in  its  terms,  implies  an  apportionment. 
lu  O,  Ooleman  vs.   W.  B.  A  J,  B.  Hudson,    468. 

^  2.    Samb.      Same,     Illustration  of  the  rule,     A  contract  to  deliver,  for 

'  a  price  named  therein,  from  one  hundred  to  one  hundred  and  fifty  head 

^  *  of  beef  cattle,  from  the    first  of  February  to  the  last  of  July,  in  lots  of 

^  twenty  or  more  monthly ;  and  all  the  hogs  that  are  fed  with  the  cattle 

*  at  the  market  price,    is   divisible  into  several  contracts  as  respects  the 

^  remedy,  for  a  breach  of  either  of  which,  a  separate  action  will  lie.    lb. 

Contract.  Bvidenee,  Liability  of  Guarantor,  Application  must  be 
given  to  written  contracts  by  the  surrounding  circumstances  at  the  time 
the  contract  is  made.  Thus,  G.  and  G.  were  partners  in  a  certain  con- 
tract with  the  general  government,  in  1847,  for  carrying  the  mail  for 
three  years  at  $2,500  per  annum.  In  1848,  C.  sold  his  interest  in 
the  horses  and  coaches  used  upon  said  line  to  G.  for  $3,800,  still  con- 
^'  tinuing  his  liability  conjomtly  with  -  6.  to  the  government  npon  his  mail 
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contract  for  the  bulance  of  the  term.  The  contract  of  flde  wm,  tiitt  C. 
was  to  reoeire  $1,000  in  cash,  and  the  remainder  in  qnarterly  paymeiitB 
out  of  the  accruing  fond  coming  to  the  firm  on  account  of  the  mafl 
service 'as  it  should  be  paid  by  the  gOTernmenU  P.  and  H.,  who  were 
theiAselres  mail  contractors  on  another  line,  thereupon  entered  mto  a 
written  guaranty  with  G.,  by  which  they  covenanted  for  the  dae  and 
faithful  performance  of  the  contract  as  mail  c«rrier  bj  6.,  and  to  nre 
C.  harmless  for  any  failure  or  de&ult  thereof  during  the  remainder  of 
the  term.  G.  failed  to  perform  the  mail  serTice  according  to  contract, 
and  the  department,  as  was  its  rule  and  usage  in  such  cases,  employed 
another  carrier  in  his  stead;  whereupon  C,  failing  to  get  the  balanoeof 
his  purchase  money  for  the  coaches  and  horses,  brought  his  action 
against  G.,  P.  and  H.,  upon  the  guaranty  for  its  recovery.  Hxld,  that 
the  action  was  maintainable  against  all ;  that  C.*s  loss,  was  the  proximite 
consequence  of  G.*8  failure  to  comply  with  his  mail  contract,  sfaiost 
which  the  guaranty  was  intended  to  indemnify  him,  and  therefore  tbey 
were  liable  upon  the  same  for  the  purchase  money  due.  William:  Chaf- 
fin  vs.  Peter  Gullet  et  al.    275. 

1.  Contract.  Comtruction,  Contracts  of  every  kind  may  be  subject  to 
conditions  by  which  an  estate  or  interest  may  commence  or  be  enlirged 
or  defeated;  No  technical  words  are  necessary  to  create  the  condition,  or 
declare  its  nature.  Whether  the  contract  be  upon  condition  precedent 
or  subsequent  are  questions  to  be  resolved  by  the  intention  of  the  pw- 
ties,  to  be  collected  from  a  careful  consideration  of  the  entire  instru- 
ment.    Stephen  G,  Games  vs.  Apperatm  db  Co.^   562. 

2.  Same.  Same.  Technical  words.  Sale  of  slaves.  When  technical  word* 
contravene  the  evident  intention  of  the  parties,  they  must  yield  to  such 
intention,  as  it  appears  from  the  entire  writing.  Thus,  an  instniment 
executed  by  the  vendor  of  a  slave,  accompanied  by  delivery  of  the  dsTe, 
in  these  words:  *^I  have  this  day  bargained  and  sold  to  (the  vendee) 
for  the  sum  of  seven  hundred  dollars,  in  the  following  payments,  to  wit: 
$200  to  be  paid  in  hand,  and  $500  to  be  paid  25th  Dec.,  1868,  for  a 
negro  woman  named  Mary;  Now  the  condition  of  the  alK>vie  obligatkn 
is  such,  that  on  the  payment  of  the  above  sum  of  $600,  I  am  to  make 
him  a  good  and  sufficient  deed  to  said  negro,"  &c.,  does  not  pass  a  legal 
title  in  presently  but  is  an  agreement  to  convey  on  payment  of  the  $500. 
The  payment  is  a  condition  precedent  to  be  performed  by  the  feode* 
before  he  can  demand  a  conveyance  of  the  legal  title.     lb, 

CONTRACTS  FOR  PERSONALTY. 

See  Contracts. 
CORPORATION. 

See  SciRR  Facias. 
COSTS. 
Costs.       Witneises   as  to  character;  in  action  of  slamdar.      Act  of  1788, 

ch.  11,  §4,  construed.     The  act  of  1*783,  ch.  11,  §4,   regulating  coflts 

in  civil  actions,  which  provides  that  the  party  east  shall  not  be  abSged 
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to  pay  for  more  th«D  two  witnesses  to  prove  any  single  &ct,  has  no 
reference  to  witnesses  testifying  to  the  general  character  of  a  party. 
The  taxing  of  costs  in  such  case  is  a  matter  purely  within  the  discre- 
tion of  the  judge  before  whom  it  is  tried,  who  may  charge,  the  party 
cast  with  the  attendance  of  all  the  finesses  whose  testimony,  in  his 
opinion,  was  material  upon  the  question  of  character.  A.  C.  Esselman 
vs.   W,  P.  Brown,  Adm'r,    808. 

Costs.  Whm  judgment  is  arretted.  Act  of  1794^  eh.  I,  §  74.  When 
a  motion  in  arrest  of  judgment  is  sustained,  the  court  should  render 
judgment  against  the  parties  respectively  for  their  own  costs.  An  ar- 
rest of  judgment,  Is  not  contemplated  in  the  general  act  upon  this  sub- 
ject,  of  1794,    ch.  1,   §  74.       D.  P.  Caldiocll  vs.  The  State,  490. 

1.  Oons.  Liability  of  tturety  for,  where  principal  takes  the  paiuper  oath. 
Where  upon  an  issue  dewisavit  vel  non,  a  rule  was  made  upon  the  oon* 
testant  to  jiistify  his  security  or  give  other  security,  and  be  thereupon 
takes  the  pauper  oath,  and  is  permitted  to  proceed  with  the  suit— and 
no  action  is  taken  or  order  is  made  in  referance  to  the  security — such 
proceeding  does  not  release  the  security,  but  his  liability  continues  for 
the  whole  costs  of  the  suit  Pleasant  R.  Grills  et  al.  vs.  Marvel  Hill 
et  al.,    711. 

COUNTY  COURT. 
GotNTT  CoFRT.  Its  jurisdiction  in  contested  constable's  eUctien.  Right  of 
appeal.  Act  of  1862,  ch.  64.  The  judgment  of  the  county  court  upon 
a  contested  election  oi  constable  is  not  final  and  concluave,  but  is  sub- 
ject to  revision  or  to  a  trial  ds  novo  in  the  circuit  court.  The  party 
considering  himself  aggrieved  by  such  judgment  has  his  remedy  by  op- 
peal  or  certiorari,    John  Dodd  vs.  T,  8.    Weaver,  670. 

COVENANT. 

1.  Covenant.  On  attachment  bond.  Liability  of  obligors.  The  liability 
of  the  obligors  on  an  attachment  bond  is  created  by  and  rests  alone  upon 
the  stipulations  of  their  bond,  and  in  an  action  upon  the  same  they 
cannot  be  charged  otherwise  or  to  any  greater  extent  than  is  therein 
provided.  Thus,  in  an  action  of  covenant  upon  an  attachment  bond, 
executed  by  parties  not  plaintiffs  in  the  attachment,  conditioned  to  be 
void  upon  the  payment  by  the  plaintiffs  in  the  attachment  Of  all  such 
costs  and  damages  as  might  be  recovered  against  them  by  suit,  for  the 
wrongful  suing  out  of  said  attachment,  it  was  held  that  said  action  could 
not  be  maintained  until  such  costs  and  damages  had  been  ascertained 
by  suit     Robert  Smith  et  al.  vs.  A,  P.  Eakin  et  al.,    466. 

2.  Same.  Same.  Action  upon  statutory  bond.  Measure  of  damages 
Upon  an  attachment  bond  executed  in  conformity  to  the  statutes,  by 
the  plaintiflfs  in  the  attachment,  the  action  of  covenant  will  He  in  the 
first  instance;  and  a  recovery  may  be  had,  not  only  for  such  damages 
as  are  properly  recoverable  in  the  common  law  action,  but  likewise  for 
other  damages,  upon  grounds  contemplated  by  the  statutes,  and  not  em- 
braeed  by  the  principles  governing  the  action  on  the  case.     Jb. 
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3.  Sami.  Same,  Bame.  Vindictive  damagee.  The  terms  "wnmij/icUy 
suing  out  said  attachment**  as  used  in  our  statutes  prescribing  thefona 
of  attichntient  bonds,  are  as  properly  applicable  to  a  case,  where  the  pro- 
cess has  been  resorted  to,  in^he  absence  of  sufficient  legal  cause  iritb- 
out  reference  to  the  intent,  as  to  the  case  where  it  has  been  sued 
out,  and  set  on  foot  from  motiyes  of  malice  and  oppression.  The 
damages,  however,  would  be  confined  in  the  one  case  to  the  actual  In- 
jury sustained,  while  in  the  other,  vindictive  damages  might  be  allowed. 
76. 
ORIHIKAL  LAW. 

1.  Criminal  Law.  Evidence.  Judicial  Knowledge.  Exemplification  of  Re- 
cords. Seal.  Records  of  courts  in  the  same  State,  are  proven  by  ezea- 
plifioation  under  the  seal  of  the  Court  and  the  attestation  of  the  deriL 
It  seems,  however,  that  a  record  sent  from  one  county  to  another  apon 
a  change  of  venue,  in  a  case  of  capital  felony,  attested  by  the  clerk  with- 
out the  seal  of  the  court,  will  be  sufficient,  as  the  courts  will  judidaOy 
recognize  the  public  officers  of  the  State  under  whose  laws  and  orgsni- 
zation  they  act,  such  as  the  chief  executive,  the  heads  of  departmeoti, 
judges  of  courts  of  general  jurisdiction,  attorneys  for  the  State,  sbeiilb 
and  clerlES.      Major  vs.  The  State,    11. 

2.  Sams.  Same.  Waiver.  Same.  In  a  case  of  capital  felony,  where  the 
venue  was  changed  to  another  county,  the  clerk  in  autbenticatiiig  the 
record  upon  such  change  of  venue,  attested  the  same  officially — but  neg- 
lected to  affix  the  seal  of  the  court  thereto,  and  the  prisoner  proceeded 
to  trial  without  objection.  This  was  a  waiver  of  all  right  of  subsequent 
exception  to  such  irregularity,  if  indeed,  it  could  be  held  a  valid  excep- 
tion.   Jb. 

3.  Sams.  Change  of  venue.  Act  of  1839,  eh.  9,  §  2.  Entering  iroMsaifi 
upon  the  minutes.  The  act  of  1839,  ch.  9,  §  2,  requiring  the  dremt 
court  to  which  the  venue  in  a  criminal  case  has  been  changed,  to  have 
the  transcript  of  the  record  entered  in  full  upon  the  minutes,  is  merely 
directory,  and  the  omission  of  the  court  to  comply  with  it,  would  not 
vitiate  its  judgment.  It  is  the  duty  of  the  court,  however,  to  comply 
with  its  provisions— as  the  intention  of  the  legislature  was  to  preserve 
the  record  from  casualty  and  loss.    lb. 

CsiMiNAL  Law.  Indictment.  Act  of  1844,  ck.  215,  g  11.  A  defSsad- 
ant  on  an  indictment  cannot  avail  himself  of  the  fact,  that  others  were 
engaged  with  him  in  the  identical  offence  of  which  he  is  indicted,  who 
are  not  embraced  in  the  indictment,  by  plea  in  abatement  or  otherwise. 
The  act  of  1844,  ch.  216,  §  11,  providing  that  all  persons  engaged  in 
the  same  offence  shall  be  embraced  in  the  same  indictment,  is  direc- 
tory to  the  Attorney  General,  and  should  be  pursued  if  practicable- 
bat  if  not,  it  affords  no  matter  in  defence  to  one  of  several  co4e- 
fendants  who  is  indicted  alone.     The  State  vs.  Isham  Davie^    273. 

CaiMiNAL  Law.  Indictment.  An  indictment  for  giving  spiritooas  fiquoit 
to  a  sUive  without  the  consent  of  the  owner,  which  avers,  that  St  was 
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80  given  **to  a  oertain  aUre^  name  unknown,  whose  owner  aho  is  un« 
known.**  is  good.      The  StaU  m  Peter  Jfarru^    224. 

1.  Criminal  Law.  LoH  goode  as  the  eubjeet  of  iareeny,  OonttmeHve  po%' 
•ffMton.  If  the  owner  of  property  know  where  it  is,  so  that  he  wonld 
be  able  to  recover  the  actual  possession  when  desired — ^if  it  had  not 
been  removed  by  ihe  thie^he  is  in  constructive  possession — the  pro- 
perty is  not  lost  and  is  the  subject  of  larceny.  John  Fritehett  vs. 
The  State,  285. 

2.  Sami.  Same.  Same.  The  owner  of  property  need  not  know  the 
exact  spot  where  it  is,  or  the  particular  place  in  a  house  or  field  or 
road,  but  it  is  sufficient  if  he  knows  it  well  enough  to  be  able  to  re* 
gain  it  if  not  disturbed,  and  if  it  be  taken  male  animo,  nnder  each 
drcumstanoes  the  taker  is  guilty  of  larceny.  Thus,  where  the  owner  of 
a  watch,  left  it  with  a  jeweler  to  be  repaired,  who  hung  it  in  a  bay- 
window  in  front  of  his  store,  where  it  was  seen  during  the  afternoon  of 
the  day  upon  which  it  was  taken,  and  during  the  night  there  was  an 
explosion  of  gun  powder  m  the  city,  by  which  the  bay-window  was 
broken  to  pieces,  and  many  watches,  that  in  queeUon  supposed  to  be 
among  them,  wer^  thrown  upon  the  pavement  and  into  the  street,  and 
the  watch  was  afterward  found  in  the  possession  of  a  person  who  gave 
a  false  account  of  the  manner  he  obtained  it,  he  was  properly  con- 
victed  of  Urceny.    Ib» 

8.  Same.  Demurrer.  Practice.  Waiver.  Where  a  prisoner  goes  to 
trial  upon  the  plea  of  not  guilty,  without  invoking  the  action  of  the  court 
upon  demurrers  to  other  special  defences,  he  must  be  held  to  have 
waived  them,  and  the  supreme  court  will  not  reverse  on  that  ground.    Ih. 

4.  Samk.  Once  in  jeopardy.  A  prisoner  in  legal  contemphtion,  is  never 
in  jeopardy  upon  an  indictment  invalid  in  itself.    lb. 

6.  Samk.  New  trial.  Mieeonduct  of  Jury,  A  jocular  conversation  held 
by  a  juror  engaged  in  the  trial  of  a  felony,  with  a  bystander  in  the  pre- 
sence of  the  officer  and  his  fellow  jurors,  upon  a  matter  having  no  refer 
ence  to  the  trial  or  the  prisoner,  is  no  ground  for  a  new  trial    lb. 

1.  CaiMiNAlf  Law.  Verdict  and  judyment.  Prisoner  mutt  be  present. 
In  criminal  cases  of  the  grade  of  felony,  the  prisoner  has  a  right  to 
be  present,  and  must  be  present  during  the  trial  and  until  final  judg- 
ment If  he  be  absent,  either  in  prison  or  by  escape,  there  is  a  want 
of  jurisdiction  over  his  person  to  proceed  with  the  trial,  or  to  receive  the 
verdict,  or  to  pronounce  the  final  judgment  Samuel  J.  Andrews  vs. 
The  State,   560. 

2.  Samk.  Jurisdiction.  Practice.  Once  in  Jeopardy.  A  want  of  juris- 
diction as  to  the  subject  or  the  person,  has  the  effect  to  render  the 
judgment  of  a  court  absolutely  void.  Thus,  where  the  prisoner  on  trial 
for  larceny,  escaped  from  custody  as  the  jury  were  bringing  in  their 
verdict,  which  verdict  of  guilty  was  received  by  the  court  and  judgment 
rendered  thereon  in  his  ajbsence,  such  proceeding  being  utterly  void, 
no  action  was  necessary  to  revoke  i^— and  it  was  not  error  for  the 
court  (having  vacated  the  fonner  judgment)  to  put  the  prisoner  a  se- 
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eond  time  on  his  trial.     The  proper  practice  in  aacli  case  is  to  diseharge 
the  jury,  as  in  a  mistrial,  leaving  the  prisoner  subject  to  be  arrested  and 
put   on  bis  trial  at  another  term.    75. 
See  ExTOETioN.    Pracmok.    Jkopabot. 
DAMAGES. 

See   OOYBMANT. 

DEBT  FOR  ARREARAGES  OF  RENT. 

See  Statute  or  Limitations. 
DECLARATION. 
See  Slandeb. 

DEED  OF  TRUST. 

1.  Deed  oi*  Trust.  When  unreffittered,  as  affecting  eubtequent  purehaten, 
JSvidence.  A  deed  of  trust  unregistered  may  be  offered  in  evidence  ai 
a  good  common  law  deed,  and  proven  by  the  subscribing  witnesses,  and 
to  such  a  proceeding  no  valid  objection  can  be  made  by  a  subsequent 
purchaser  from  the  debtor,  with  notice  of  the  existence  ihereoL  Such 
an  instrument  would  be  a  nullity  as  against  Judgment  creditors  of  the 
debtor,  who  are  not  affected  by  notice  of  an  unregistered  conveyance 
made  by  him ;  but  subsequent  purchasers  stand  upon  a  different  ibotmg; 
by  the  terms  of  our  statute,  only  bona  fide  purchasers  without  notice  of 
such  miregistered  deed  are  protected.  T.  £,  Brevard  ys.  M^ah  NiAy, 
Trustee,  Ac,    164,  166. 

2.  Same.  Delivery  of.  Common  law  *ntle  as  to.  Delivery  is  an  essential 
Incident  to  the  proper  execution  of  a  deed  of  trust  as  of  all  other  deeds. 
By  the  rule  of  the-  oommon  law,  the  deed  takes  effect  only  from  the  de- 
livery; and  though  it  may  have  been  signed  and  sealed  in  due  form, 
if  delivery  has  not  taken  place,  it  is  wholly  inoperative,  and  the  tide 
and  dominion    of  the  grantor  remain  absolute  as  before.     lb. 

8.  Sake.  8am£.  A  delivery  to  be  valid,  must  be  such  as  not  only  de- 
prives the  grantor  of  the  power  to  recall  the  deed,  but  likewise  such 
a  consummation  of  the  formalities  of  execution  as  to  make  the  deed  ef- 
fectual to  transfer  the  tiUe.    lb. 

4.  Same.  Same.  Where  trustee  refuses  to  act.  Chancery.  An  acceptance 
'  of  the  assignment  is  necessary  to  constitute  the  assignee  a  trustee  for  the 
creditors;  but  it  may  be  valid  though  he  refuse  to  accept:  if  made 
for  the  benefit  of  creditors,  the  assent  of  the  trustee  is  not  essential  to 
its  validity;  and  a  court  of  equity  on  behalf  of  the  creditors,  wiU  en* 
force  the  execution  of  the  trust.  So  where  the  assignment  is  made  not 
directly  to  the  creditors,  but  to  a  trustee  for  their  benefit,  their  asKnt 
is  not  absolutely  necessary  to  the  validity  of  the  aangnment  And  the 
assent  of  the  trastee  may  be  presumed  for  the  purpose  of  giving  ope- 
ration to  the  deed  until  the  contrary  appears.  So  also,  the  assent  of 
creditors  will  always  be  presumed;  This  doctrine,  however,  takes  ftr 
granted  that  all  the  formalities  of  executMn^  essential  to  the  validity  of 
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the  deed  hare  been  complied  with.  Vide  8  Leigh.  R.,  S78.  1  Am.  L. 
Cases,  96.  8  Humph.,  442.  lb. 
6.  Same.  Fower  of  revocation  by  grantor.  If  an  assignment  be  made 
without  the  Icnowledge  of  the  trustee  or  creditors,  they  may  affirm  it 
when  it  comes  to  their  knowledge,  and  will  be  presumed  to  do  so,  in 
the  absence  of  proof  to  the  contrary,  yet,  it  is  to  be  borne  in  mind, 
in  such  case,  that  the  assignment  is  revocable,  by  the  debtor,  at  any 
time  before  the  creditors  have  receiyed  information  of  the  assignment, 
and  have  affirmed  it.     Vide  10  Yerg.,   168.     6  Humph.,  815.     lb. 

2.  Djeed  or  Tkust.  Rightt  of  creditors.  A  deed  of  trust,  purporting  to 
convey  property  "as  a  security  for  all  the  debts  for  which  the  cesttii 
qt*e  truet  therein  named,  had  become  liable,**  is  not  to  be  construed  as 
merely  for  the  indemnity  of  said  cestui  que  trust  alone,  but  every  other 
creditor  having  an  interest  under  the  same,  has  a  right  to  compel  the 
trustee  to  appropriate  the  proceeds  of  the  property  to  the  saUsiaction 
of  his  debt,  even  in  the  event  of  the  discharge  of  the  cestui  que  trust 
named,  from  all  liability.  In  such  case  it  is  the  duty  of  the  trustee 
to  protect  the  property,  and  hold  it  subject  to  the  trusts  declared.  Isaac 
M.  Jones  vs.    George  2).   Hamlet^    256. 

3.  Same.  When  not  void  upon  its  face.  Effect  of  a  stipulation  to  pay 
surplus  to  debtor.  Where  a  debtor  conveys  property  ol  an  unascer- 
tained value,  to  indemnify  another  as  his  security  upon  certain  debts 
named,  and  all  other  debts  upon  which  he  was  security,  it  cannot  be 
assumed  that  the  deed  stated  debts  which  had  no  existence  in  fact,  or 
that  the  property  was  more  than  sufficient  to  cover  the  debts  intended, 
and  a  stipulation  in  such  deed,  that  after  the  discbarge  of  said  debts, 
the  surplus  should  be  paid  by  the  trustee  to  the  debtor,  will  not  invali- 
date the  deed.    76. 

See    Rativication.     Evidskce. 
DEUVERr  BOND. 

See   Ohakcbbt  PLBAniNGB. 
DELIVERY  OF  DEED. 

See    Deed  or  Trust. 
DEMAND. 

See  Bills  and  Notes.     Sheriff. 
DEMURRRR. 

See  Criminal  Law. 

DEPOSITIONS. 
Soe  Practice. 

DESCENT. 
Descent.      Act  of  1842,  ch.  169,  §  1,  construed.    By  the  act  of  1842,  ch. 
169,  §  1,    upon  the    death   intestate  of  a  person  owning  real  estate  in- 
herited from  the  father,  without    issue,   or  brothers  and  sisters,   or  the 
issue  of  such,  or  &ther  or  mother  survivmg — such  real  estate  vests  in 
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the  right  heirs  of  the  fiOher.    ff.  K  Beaumanit  Adm'r.'Tft.  Jmm  irm 
et  al,    291. 
DISCOVERY. 

See  EnDnrox. 
DISSOLUTION. 

See  Fabtnuuship. 
DIVORGE. 

DiTOBCK.  Righis  of  creditors  ever  vife^$  claim  to  alimony.  The  dunM 
of  the  husband's  bona  Jlde  creditors,  or  liabilities  properly  incorred  oo 
his  behalf^  existing  prior  to  an  application  for  diToroe  and  alimooy  bf 
the  wife,  must  prevail  over  the  rights  of  the  wife,  and  be  first  dit- 
charged  out  of  the  property  of  the  husband,  yaney  MeOkee  et  aL  fib 
Geo.  McOhee  et  al.,  221. 

DiTORCi.  Act  of  1886,  eh,  26,  §  19,  and  1842,  cA.  188,  §1.  Chimeery, 
Where  the  husband,  in  contemplation  of  marriage,  had  promised  tlu 
wife  to  settle  her  property  for  life  upon  herself,  to  her  sole  and  sepa- 
rate use,  with  remainder  to  her  children,  and  on  the  day  of  the  mu- 
riage  executes  an  instrument  which  purports  to  settle  the  property  ai 
desired  by  the  wife — by  which  she  is  deceived  and  defrauded,  and  the 
Utle  really  vested  in  himself—- and  she  m  a  bill  (or  divorce  and  resUh 
ration  of  her  property,  alleges  these  facts:  and  also  intolerable  mil- 
treatment  and  abuse,  all  which  is  proven:  The  chancery  court  will  ia 
decreehig  a  divorce  from  the  bonds  of  matrimony,  also  decree  that  the 
wife's  property  and  effects  be  restored  to  her.  Martha  E,  Sharp  tb. 
Ezra  A,  Sharpy    496. 

1.  DivoRCK.  For  ilUreatment  of  the  wife  by  the  hueband.  Aete  of  ISSfi, 
eh.  26,  §  19,  and  1841,  eh,  183,  §  1.  In  view  of  the  vast  infiaenee 
of  the  marriage  relation,  upon  the  peace  and  happiness,  morality  and 
virtue  of  so6iety — and  the  evils  which  may  result  to  the  parties  and 
their  offspring  from  an  improper  severance  of  the  marriage  tie,  diTorcei 
should  never  be  granted,  unless  the  courts  are  fully  satisfied,  not  011I7 
that  the  reasons  assigned  are  such  as  the  statutes  contemplate,  but  that 
the  specifications  themselves  are  clearly  established  by  the  proo£  Jfar- 
ffaret  X.  SheU  vs.  ZewU  O.  Shell,  716. 

2,  Bamx.  Same.  Same.  Mere  acerbity  of  temper,  occasional  reproaches 
or  rude  language  on  the  part  of  the  husband  toward  the  wife — or  efea 
a  threat  of  violence  when  none  is  attempted,  constitute  no  sufficient 
g.'ound  of  divorce.  The  ill-treatment  should  be  in  the  language  of  the 
statute,  "cruel  and  inhuman,  and  such  as  renders  it  unsafe  and  impro- 
per that  the  wife  longer  remain  under  his  dominion,"  or  the  indigni- 
ties complained  of,  such  as  to  render  her  "condition  intolerable,"  and 
"force  her  to  withdraw,"  to  authorize  the  courts  to  dissolve  the  rda- 
tlon  of  marriage.    lb. 

DOMICIL. 

See  ATf  ACHimrr. 
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9ONOB  OF  SLAVE. 

See  Ktxdihoi.  , 

DOWER. 

See  FBAirDULBHT  Coktitanois. 
BJEGTKENT. 

See  Lahd  Law. 
ENTRY. 

1.  Ektrt.  What  U  a  tpeeial  entry.  An  entry  is  not  special  unless  it  con- 
tain reference  to  some  nataral  marks  or  things,  from  which  those  acquain- 
ted in  the  Ticinity  could  find  out  the  land  with  reasonable  industry  and 
certainty.  Thus,  an  entry  in  these  words,  *'No.  8824,  N.  Sellars  enters 
two  hundred  acres  of  land  in  Warren  county,  T^nn.,  beginning  at  a 
heeeh  tree  on  the  county  line,  South  of  Bamei  hraneky  running  Batty 
thence  North  and  West  for  complement,**  is  not  a  special  entry  in  the 
legal  sense  of  that  phrase.      Oeorge  Bamet  ts.  S,  B,  Sellart^  et  al.,  88. 

2.  Eyidinob.  Paroly  to  explain  vague  entry,  Wliile  parol  CYidenoe  of 
the  locality  described  in  an  entry,  is  competent  and  necessary  to  idenUfy 
the  land,  yet  it  is  not  competent  to  aid  an  entry  yague  and  indefinite  on 
its  face.    76. 

See  Land  Law. 
ENTRT  TAKER. 

See  Land  Law. 
ESTOPPEL. 

See  Ratification. 

EVIDENCE. 

1.  Eyidxmge.  Extortion,  Ofieer$  return^  not  eoncltMve  evidence  for  him 
on  an  indictment  for.  Where  an  officer  is  indicted  for  extortion,  in  re- 
ceiving fees  for  the  pretended  execution  of  process,  to  which  he  was  not 
entitled,  his  return  upon  said  process  of  its  due  and  proper  execution,  is 
not  conclusive  evidence  of  its  truth.  The  verity  of  said  return  is  not 
collaterally,  but  directly  brought  in  question  by  the  indictment,  and  its 
fabity  in  such  case  may  be  established  by  extrinsic  evidence.  Abtahm 
Williams  vs.  The  State,   160. 

Etidknck.  Parol,  to  ettablieh  an  undertaking  collateral  to  a  written 
warranty  of  eoundneet.  Example,  While  it  is  true  that  parol  evi- 
dence will  not  be  received  to  add  to  a  written  agreement,  a  stipulation 
which,  though  agreed  upon  between  the  parties  as  part  of  their  con- 
tract, was  not  embodied  into  the  written  instrument,  yet  a  substantive 
collateral  agreement  may  be  substantiated  by  parol  evidence.  Thus,  in 
an  action  on  the  case,  for  the  recovery  of  damages  for  the  unsound- 
ness of  a  slave,  it  appeared  that  the  defendant  agreed  to  abate  a  con- 
siderable amount  of  the  price  if  the  plaintiff  would  take  the  bill  of  sale 
from  another  person  then  a  minor,  and  upon  dosmg  the  contract  in 
that  way,  the  plaintilT  said  he  would  look  alone  to  the  defendant  and 
not  to  the  written  warranty  for  any   damage  he  might  sustain  on  ac- 
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count  of  the  unsoundness  of  the  slave;  whereupon  the  defendant  said 
the  slave  was  sound,  and  he  would  warrant  her  to  be  so:  Hxld,  tkit 
in  such  action  for  a  false  and  fraudulent  representation,  the  plaintiff 
might  well  recover  upon  such  collateral  undertaking,  and  it  was  not 
error  to  admit  the  testimony  thereof,  notwithstanding  the  existence  of 
the  written  warranty.    Joshua  Cobb  vs.  Charles  O^Neal,  488. 

2.  Evidence.  Bill  of  discovery  and  afuteer  in  aid  of  suit  at  law,  Whm 
they  may  be  used  as  evidence.  Practice,  A  respondent  to  a  petition  of  discoT- 
ery  in  aid  of  a  suit  at  law,  cannot  produce  his  answer  thereto  as  evidence 
for  himself.  It  is  admissible  at  the  instance  of  the  adverse  party  alone, 
and  it  is  for  him  to  determine  whether  it  is  to  be  admitted  aa  evidence 
or  not,  and  it  is  proper  tor  him  to  produce  his  petition  not  as  evidence 
for  himself,  but  in  order  to  let  in  the  answer,  and  if  such  answer  be 
admitted  by  the  court  at  the  instance  of  respondent  without  intentioiMl 
waiver  of  exception  at  the  time,  the  objection  of  {he  petitioner,  thereto, 
is  good  at  any  stage  of  the  proceedings  before  verdict.  Thus,  where  the 
defendant  in  an  acdon  of  assumpsit  filed  his  petition  of  discovery  against 
the  pUintifT,  which  the  latter  answered,  and  produced  his  said  answer  as 
evidence  for  hbiself  upon  the  trial  without  objection,  and  the  defendant 
offered  to  read  his  peUtion  as  evidence  for  himself,  which  being  objeci> 
ed  to,  was  excluded ;  whereupon  he  moved  to  withdraw  the  answer  from 
the  ji^ry,  such,  motion  to  exclude  the  answer  should  have  been  aflowed. 
W,   E,  Jones    vs.  W,  F,  Davidson,  447. 

8.  Same.  Sanie,  When  petition  of  discovery  evidence  against  petitumer, 
A  petition  of  discovery  is  no  evidence  for  the  party  who  filed  it — ^nor  in 
general  is  it  evidence  against  him  in  a  trial  at  law,  being  considered  aa 
the  mere  suggestions  of  counsel  to  elicit  disclosures  in  the  answer;  bat 
as  the  answer  is  to  be  taken  as  the  most  cogent  proof  against  the  party 
who  filed  it,  being  his  deliberate  statement  on  oath  of  the  facts  of  the  case, 
it  would  seem  that  when  the  petition  is  sworn  to,  and  can  no  longer  be 
considered  as  the  suggestions  of  counsel,;  it  may  in  such  case  be  read  as 
evidence  against  the  person  who  filed  it.    Per  Tbtten,  J,    lb. 

Evidence.  To  impeach  deed  of  trtut  for  fraitd.  Sheriff,  In  an  action 
of  replevin  brought  by  a  trustee  against  an  officer,  for  property  con- 
veyed to  said  trustee  by  deed  fair  on  its  face,  and  levied  upon  by  said 
officer,  the  latter  cannot  impeach  said  conveyance  for  fraud,  until  the 
existence  of  a  debt  is  established.    Benry  J,  Matey  vs.  R,  S.  Barrett,  001. 

2.  EviDEMC^^  Parol,  to  explain  vague  entry.  While  parol  evidence  of 
the  locality  described  in  an  entry,  is  competent  and  oeoessaiy  to  identify 
the  land,  yet  it  is  not  competent  to  aid  aa  entry  vague  and  indefinite  on 
its  face.     Oeorge  Barnes  vs.  &  B,  Sellars,  at  aL,  SB. 

Evidence.  Deelaratum  of  agent  as  evidence  against  the  principal,  Sxmnple, 
The  declarations  of  an  agent  as  to  a  transaction  for  which  it  is  sought 
to  make  his  principal  liable  by  action,  cannot  be  made  evidence 
against  the  principal  unless  they  are  directly  connected  with,  and  made 
a  part  of  the  transaction.  Thus,  in  an  action  against  Ihe  principal  to 
recover  damages  for  the  Iojm  of  a  hired  slave,  by  tiie  allied  negfigeoee 
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ot  the  defondant,  testimony  as  to  the  agefnt'a  dedarationfi,  made  the  day 
after  the  casualty  by  which  the  slave  was  killed,  as  to  the  manner  of 
the  killing,  is  not  a  part  of  the  re9  gettcBy  but  in  the  nature  o£  hearsay 
eyidence;  and  therefore  inadmissible.     Cohh^  Wehh  ds  Co,^  vs.  X.  H.  Johh' 

Etidknce.  WUl.  Proof  of  revocation  by  9ale  on  trial  of  ittue  domsavit 
vel  non.  On  the  trial  of  an  issue  devisavit  vel  non^  where  the  testator's 
mental  sanity  is  not  assailed^!  is  not  competent  to  show  a  revocation  by 
proving  that  the  testator  after  the  execution  of  his  will,  had  sold  the 
property  embraced  therein.  Such  inquiry  would  be  irrelevant  on  the  sole 
issue  of  will  or  no  will,  but  would  be  reserved  for  the  contest  as  to  the 
right  of  property  between  those  who  claim  under  the  will  and  those  who 
claim  as  purchasers.  To  place  the  former  in  a  condition  to  maintain  that 
contest — the  will  must  be  allowed  to  go  to  probate,  if  such  alleged  revo- 
cation be  the  only  objection.  John  Young  et  al.  vs.  T,  T.  &  8.  Crowder 
^xV»,  156. 

Evidence.  Secondary,  When  admissible  to  prove  execution  of  private 
vniting.  Case  in  judgment.  It  is  difficult  to  lay  down  any  inflexible 
rule  as  to  the  proper  grounds  to  be  laid  for  the  admission  of  secondary 
evidence  to  prove  the  execution  of  private  writings,  as  each  case  must 
depend  much  upon  its  own  fiicts.  The  general  rule,  however,  is,  that 
when  the  witnesses  to  the  instrument  be  dead,  or  are  non-residents  of 
the  State,  or  sojourners  without  the  limits  of  th^  State  for  a  consider- 
able length  oi  time,  and  there  be  reason  to  suspect  collusion,  and  rea- 
sonable diligence  has  been  used  to  procure  their  testimony;  or  ^ven 
when  they  reside  within  the  jurisdiction  of  the  court,  but  after  diligent 
enquiry  they  cannot  be  found,  it  seems  that  secondary  evidence  may  be 
resorted  to.  Proof  of  the  mere  fact  that  one  of  the  witnesses  to  a 
bill  of  sale  is  now  in  New  Orleans^  and  that  the  other  is  now  in  Wis- 
consin, does  not  lay  sufficient  grounds  for  the  admission  of  secondary 
evidence  to  prove  the  execution  of  said  bill  of  sale.  James  Ilarrcl  vs. 
Jordan  P  Ward,  610. 

2.  Evidence.  Witness,  Donor  of  slave  who  warrants  title.  The  donor 
of  a  slave  who  had  made  to  the  donee  a  voluntary  warranty  of  title, 
is  a  competent  witness  to  support  the  same  against  a  conflicting  title. 
Emily  C.  Cfunn  et  al.  vs.  James  M,  Mason  et  al,  687. 

EriDEKCE.  Witness,  Vendor  of  land  liable  for  defective  title  not  a  com- 
petent  witness  for  vendee  to  support  such  title.  Example,  It  is  the 
settled  law  of  this  State,  that  a  vendor  of  real  estate,  who  is  liable  for 
a  defective  title,  is  not  a  competent  witness  for  the  vendee  to  sup* 
port  such  title.  Thus«  in  an  action  of  unlawful  detainer,  by  the  vendee 
against  the  tenant  of  the  vendor,  in  possession,  such  vendor,  whose 
deed  contained  covenants  of  lawful  possession  and  right  to  convey,  is 
not  a  competent  witness  for  the  vendee,  to  estabfisb  the  relation  of  land* 
brd  and  tenant  between  himself-  and  the  defendant.  John  A,  W.  EUioU 
TS.  John  W.  Boren,  662. 

BviDBMOx.     Secondary.      OonUnis  of  lost  deed.       When  parol  proof  adr 
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mUnhU.  It  is  weU  BetUed  in  thla  State  that  parol  proof^  ts  to  the 
contents  of  a  lost  deed  or  other  paper  writing  relied  on  as  eyideDoe, 
cannot  be  heard  until  gronnd  has  been  laid  by  proo(  that  all  Ae  pro- 
per sources  for  the  recovery  of  the  original  haye  been  searched  in  tub. 
Thus,  when  a  defendant  in  ejectment  proYed  the  former  existeooe  ol  t 
deed  under  which  he  claimed,  which  had  been  misUd  or  lost— tad 
that  the  bargainee  had  gone  on  one  occarion  with  the  bargainor  to  the 
county  town  to  haye  it  acknowledged,  and  it  is  proved  that  the  papen 
of  the  bargainee,  who  had  since  died,  had  been  carefully  searched  but 
the  deed  could  not  be  found,  this  alone  does  not  lay  sufficient  grooDdi 
for  the  admission  of  proof  as  to  the  contents  of  said  deed.  There 
were  other  sources  of  information — such  as  the  office  of  the  register  or 
the  officer  who  takes  probate  of  deeds— or  among  the  papers  of 
the  representative,  who  had  legal  custody  of  the  papers  of  deceased,  or 
those  of  the  heirs  or  devisees  to  whom  the  muniments  of  title  woaM 
go^  where  the  lost  deed  might  possibly  be  found.  Jamet  Vaule  et  iL 
vs.  E.  R  Merrivsether  et  al.,  683. 
See  CiUMiNAL  Law.    Dkko  of  Trust.    Bastardt.    Coxtract.  Hubdaiid 

AKD  WiFX.      PrACTICK. 

EXECUTION. 

1.  ExicunoN.  Implied  catent  of  debtor  to  relettse  of  Uvy,  The  pUa- 
tiff  in  an  execution  had  it  levied  upon  property  sufficient  to  satisfy  the 
same,  and  the  defendant  gave  a  delivery  bond  for  its  forthcoming  on 
the  28d  of  AprO,  1858;  and  believing  upon  the  defendant's  aasnraiioei 
that  the  amount  would  be  paid  without  a  sale,  the  plaintifT  directed  die 
sheriff  to  return  the  execution  with  the  endorsement,  **  Indulgence  gifen 
by  plidntiff,  28d  of  April,  1858.**  The  property  was  not  delivered  or 
the  debt  paid— but  the  debtor  sold  the  property  and  appropriated  the 
proceeds  otherwise.  The  pUuntiff  caused  another  executioD  to  be  isnied, 
which  was  levied  upon  defendant's  land.  Held,  that  upon  motion  to 
quash  the  latter,  the  defendant  cannot  be  permitted  to  avail  himself  of 
the  oljection,  that  he  did  not  assent  to  a  release  of  the  former  leiy, 
as  his  assent  irould  be  implied  from  his  sale  and  use  of  the  goods,  /r- 
vinB,  Came*  vs.  Piekett  db  Morrie^  656. 

2.  Saki.  Releate,  When  a  plalntilf  in  an  execution  soBpends  the  suae 
upon  a  parol  promise  of  another,  not  a  party  thereto,  to  pay  the  debt, 
expecting  to  get  his  money  in  that  way,  but  not  acoeptiDg  said  proouK 
in  absolute  satisfaction,  such  suspension  does  not  operate  aa  a  reVeiM 
of  the  execution  debtor.    lb. 

See  Stator.    Shiriff.    Yehdor  and  Purchahsr. 
EXECUTION  SALE. 
See  Shiriff. 
EXECUTORS  AND  ADMINISTRATORS. 
BxioUTORS.     Will.    Legaeiee  bequeathed  by,  protected  wUU  after  qmaU/ka- 
ttve  of  represetUoHve.     No  smt  by  attachment  or   otherwise,    can  be 
brought   against  an  executor  before  the   probate   ol  the  wiU,  or  \m 
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qualification   as  executor,  to   reach  a   legacy  bequeathed    by  the  wiH 
Thus,  where  two  creditors  file  their  bills  respectively  in  equity,  against 
the  executor  and  legatee  to  attach  a  legacy  under  the  will,  the  one  be- 
fore the  qualification  of  the  executor  and  the  latter  after,  the  former  ac- 
quires no  Hen  by   his   previous   attachment;    but  priority  of  satisfaction 
must  be  given  to  the  latter.     Wm,  Ward  et  al.  vs.  <7.  8,  B^wm  et  al.,  68. 
1.    Attachment.      Executor.     Estate  of  testator  not  subject  to  attaehmeni 
until   after  qualification  of.     An  executor  can  do  no  valid  act  in  refer- 
ence to    the  effects  of  the  testator  until  after  his  qualification   as  tuch. 
The  goods  until   his  qualificafion,  are  in  eustodia  legis.     The  executor 
therefore  cannot  be  sued  in  law  or  equity ;  nor  can  the  goods  be  attached 
until  after  his  qualification.     In  this  respect  he  oocnpies  under  our  law, 
the  same  attitude  as  an  administrator.     So,  afi    attachment    against    the 
goods  of  the  testator,  obtained  by  a  creditor    before    the    qualification 
of  the  executor,  to  subject  legacies  to  the   payment  of  the  debts  of  a 
legatee^  is  premature   and  must  be  treated  as  a   cullity.      Patrick  Fay 
▼B.  Abraham  Bearer,  £xV,  et  aL      200. 
^.    Same.     Same,     Chancery.     Where  the  executor  has  a  Talid  claim  upon 
the  fimds  of  the  testator    in  his  hands,  and  another  creditor    seeks  to 
reach  sud  fund  by  a  bill  filed  after  the  qualification  of  said  executor, 
without  fixing  a  prior  valid  lien  thereon  by  attachment  or  otherwise — 
such  creditor  must  be  postponed  until  after  the  satis&ction  of  the  debt 
tlue  to  the  executor.     At  most,  he  would  only  be  entitled  to  the  sur- 
plus, if  any  remained.     Jb, 

4.  Executors  and  Administratobs.  Chancery.  Where  an  executor  to  ex- 
onerate property  devised  by  will  from  an  incumbrance  pays  a  debt  at 
the  request  of  the  devisee,  such  payment  becomes  a  charge  upon  the 
property,  and  a  court  of  equity  will  decree  its  reimbursement  out  of 
the  same.     Wm.  Franklin  et  al  vs.  John  Armfield  et  al.,  806. 

ExECCTORS  AND  Adminiotrjltorb.  Sale  of  slaves  by.  Act  of  1827,  eh.  61,  §  2, 
construed.  The  act  of  1827,  ch.  61,  §2,  prescribing  the  manner  in  which 
executors  and  administrators  are  to  sell  ^aves  fbr  divlMon,  conversion,  or  for 
the  payment  of  debts,  does  not  contemplate  a  mere  ex  parte  pe^on  by  said 
representatives;  and  a  sale  made  under  said  acts  without  makihg  the  distribu- 
tees or  other  parties  in  interest,  parties  to  such  proceeding  is  roid,  and  com- 
municates no  title  to  the  purchaser.  Caruthers^  /.,  dissenM.  A,  B.  M- 
Hot  et  al.  vs.  A.  Cochran  et  at  468. 

Administrators  and  Exxctttors.  Personal  liability  upon  foreign  judg- 
ment. Pleading.  An  executor  sued  in  this  State  upon  a  judgment 
from  another  State,  cannot  have  the  benefit  of  a  plea  of  fully  adminis- 
tered here,  if  no  such  plea  was  made  in  the  original  suit  Thus,  to  a 
scire  facias  against  an  executor  of  baO  in  Korth  Carolina,  he  plead  nul 
tiel  r«eorc{— payment— and  surrender  of  principal,  all  of  which  were  found 
against  htm,  and  judgment  thereupon  rendered  against  him  as  executor. 
Upon  a  transcript  of  this  judgment  he  was  sued  in  this  State,  and  ver- 
dict rendered  against  him,  upon  which  the  court  refused,  upon  motion, 
io  reader  judgment  to  be  levied  de  bonis  propriis^  but  rendered  the  same 
49 
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leviable  de  bonU  testatoris.  Held,  that  the  executor  in  such  case,  not 
having  availed  himself  of  the  proper  plea  in  the  ori^nal  suit,  could  not 
now  do  so,  and  that  he  was  liable  in  his  own  goods  for  the  debt. 
W.  White,  Guardian  vs.  T,  K,  Arehbilly  BxV,  688. 

AD1USI8VBAT0B8  Aso  ExxcuTOBS.  Tho  action  of  trover,  cannot  be  main- 
tained by  an  administrator,  de  bonie  non,  against  the  representadre  of 
the  former  administrator  for  money  of  the  pbdntiif's  intestate  eoUected 
by  such  former  administrator,  unless  the  same  can  be  q>ecifics]l7  &tiih 
guiflhed  and  identified.  Raleigh  Seott^  AdmV  vs.  Oliver  AUxomier^ 
AdmV,  660. 

ExtCTTTOiis  AHD  AnutNiSTRATOSB.  Will  pTcvetk  in  eomm<m  form.  Sfftd  0/ 
ecnteei  upon  liability  of  repreeentoHve  under.  The  validity  of  the  pro- 
bate of  a  will  in  common  form,  -is  only  revoked  *  by  the  final  dedakm 
of  the  issue  devisavit  vel  non  in  favor  of  the  contestants.  Until  thak 
time  it  is  only  suspended  as  to  rights  under  the  wilL  The  execotor 
or  administrator,  with  the  will  annexed,  to  whom  letters  have  been  a- 
sned  under  the  original  probate,  is  not  therefore  relieTod  from  his  du- 
ties or  responsibities,  or  denuded  of  his  powers,  exeept  so  &r  as  rights 
under  the  will  are  concerned.  A  plea  therefore  by  him,  to  the  sait  of 
a  creditor,  that  since  his  qualification  under  the  probate  in  common  fonn, 
the  validity  of  said  will  had  been  contested,  and  said  issoe  devieant  fd 
non,  was  still  pending.  Is  demurrable.  J. '  B.  EdmondBon^  Adm'r,  vs.  /«- 
eob  Carroll,  678. 

1.  ExKCUTOB  AND  Admuiistbator.  Abandonmeni  by,  of  contrad  at  h 
realty,  A  personal  representative  has  no  power  to  abandon  a  contrtct 
for  Und  made  by  his  intestate,  although  the  estate  be  equitable  mere- 
ly  and  the  title  doubtful;  and  such  abandonment  is  not  bindiog  opoo 
the  heir.    W.  T,  WUkins  et  al.  vs.  John  J£.  Friereonlet  aL,  701. 

2.  Bamm.  Oaee  in  jftdgment.  Chancery,  A  tract  of  land  was  bought 
of  L.  by  H.  and  P.  jointly  under  a  title  bond.  They  made  a  difisioo 
thereof  and  H.  paid  for  his  moiety,  his  proportion  of  the  purchase  mo- 
ney, F.  paying  nothing.  They  afterward  sold  severally  to  W.  under  a 
title  bond,  who  paid  to  H.  one-half  of  the  purchase  money  for  his  part  of 
.the  land,  and  died,  leaving  his  children  in  possession  thereof     Upon  the 

.  death  of  H,  the  orvsmal  vendor,  a  bill  wns  filed  against  H.,  F.  and  W.'i 
heurs,  to  enforce  the  lien  upon  the  entire  tract  for  the  unpaid  purchaas 
money.  The  administrator  of  W.  thereupon  reiiised  to  pay  the  bdanee 
of  the  unpaid  purchase  money  due  to  H.  for  want  of  a  title,  and  pro- 
fessed to  have  abandoned  the  contract— demanded  that  the  amount  paid 
be  refunded— and  the  representative  of  H.,  who  had  died  in  the  mean 
time,  took  possession,  and  rented  the  land.  The  two  tracts  were  aoM 
severally  by  order  of  court,  to  pay  off  the  original  vendor's  fien,  aiMi  of 
the  proceeds  there  was  a  considerable  excess  after  discharging  the  Ben: 
Thereupon,  the  heirs  of  H.  claimed  the  excess  after  paying  the  oiigiaal 
Tender's  lien,  upon  the  ground  that  tiie  con^ct  had  been  abandooed  ai 
aforesaid.  The  hein  of  W.  also  set  up  their  daun  to  the  exoeaa. 
HiLD,   That  a  ooart  of  equity  would  direct  the   ^SkdhurgB  of  the  lias 
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aforanid,  first  <mi«  of  the  prooedds  of  tlie  Utet  sold  by  F.,  aad  next  out 
of  the  unpftid  pnrchtfe  money  doe  to  H.  from  the  proceeds  of  the  tract 
sold  by  Uni'-^d  after  said  Uen  iras  discharged,  whatever  remained  of 
the  amount  dne  to  H.  of  bis  mpaid  purchase  mooey  should  be  paid  to 
him,  and  the  entire  surpios  of  the  proceeds  of  sale  to  the  heirs  of  W., 
whose  r!|^ts  under  their  father's  contract  were  uot  concluded  by  the 
action  of  the  administrator  as  aforesaid.  Ih, 
flee  AnAomcmT.    MonoK.    Siatutb  ov  Limitatioms. 

KXEMPUFICATION  OF  RECORDS. 
See  Gbimihal  Law. 

EXTORTION, 
a.    SzTOBnoH.     Wh$n  aficer  tMttU  kU  tods  t^>0A  a  Judgment,    Sxt\>rtion 
is  the  taking  by  color  of  an  ofBce,  money   or  other  thing  of  value,  that 
Is  not  due,  before  it  is  due,  or  more  than  is  due.    So,  an  offieer  collects 
costs,  even  upon  a  judgment,  at  his  peril,  and  he  must  beware  that  he 
takes  none  to  which  he  is  not  entitled,  and  for  which  the  defendant  is 
not  legally  liable.    If  he  knowingly  transcends  these  limits,  he  is  guilty 
o<  eztortioii.     Absalom  WUUanu  vs.  Tks  Sktt«,    lAO. 
3.    Sams.    The  offence  of  extortion  is  regarded  in  the  law,  as  a  very  odi- 
ous crime,  and  when  made  out,  should  be  punished  by  the  courts  with 
rigor.    16. 
See  Shbsiit.     Evidence. 

FEME  COVERT. 
1.  FcMS  CoviBT.  Her  riffhU  as  to  property  not  redtteed  into  ponestion 
and  told  hy  the*  hmeband,  Ohamcery,  A  court  of  equity  on  the  ap- 
plication of  a  feme  covert^  will  set  aside  a  sale  of  her  interest  in  per- 
sonalty made  by  her  husband  before  the  same  is  reduced  to  posses- 
sion, even  though  she  also  Joined  in  the  conveyance  acoordfaig  to  all 
the  solemnitiee  required  by  law  for  the  conveyance  of  real  estate.  John 
H.  SooU  vs.  J>,  D.  Hw  et  al.,   198. 

See  HusBAiiD  and  Win.     Judicial  Sales.     Divobob.     Gbavobrt  Jr- 
BiSDicnoN.    Salx  of  Lanm. 

FIRM  OF  PARTNERS. 
See  Pabtnbbship. 

FORCIBLE  ENTRY  AND  DETAINER. 

Forcible  bmtbt  and  detaineb.  Act  of  1842,  ch,  86.  Plainiiff*e  eetate  in 
the  premieet.  JEhe  act  of  1&42,  ch.  86,  regulating  the  action  of  forcible 
•ntry  and  detainer,  dispenses  with  tlie  necessity  of  stating  in  the  writ  the 
plaintiiTs  interest  or  estate  in  the  premises  sued  for.  The  averment  that 
be  is  entitled   to   possession  is  sufficient.      Jamee  JET.  Bhodes  vs.  Samuel 

OOIMT^    40. 

ITne^wvul  Detainee.  When  the  poeeeeeion  heeomea  unlawful.  Act  of 
1821,  eh,  14,  g  8.  Both  parties  have  a  right  to  repudiate  a  parol  con- 
tract for  the  sale  of  land,  and  the  vendor  can  malntaih  unhnrlhl  detainer 
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against  the  yendee  in  posseaaion  tinder  such  contract,  after  the  poiiO' 
iion  of  the  latter  heecmee  ufdaiefUl,  Posaesaion  in  sach  caae,  beeomea 
unlawful  only  from  the  time  of  demand,  or  notice  of  abandonment  oo 
the  part  of  the  Tendor,  or  aome  other  act  on  the  part  of  the  render 
or  the  yendee  which  changes  Hs  character.  Such  cases  are  not  withb 
the  puryfew  of  the  act  of  1842,  ch.  86,  §  2,  dispensing  with  other  no- 
tice than  the  seryice  of  the  warrant  m  certain  caaea.  Vide,  6  F«ry., 
481.    2  5t0an,  60.    Meige  Dig.,  p.  967.     /.  &  SvUiwm  va.  J£.  /^,  487. 

FOREIGN   JUDGMENT. 

See  Executors  ako  AouiHierrRATOKS. 
FRAUDS,    STATUTE  OF. 

1.  Statutk  or  Frauds.  What  a  memarandmt  of  tke  eale  of  land  mtut 
contain,  A  memorandum  of  tiie  sale  of  lands  to  be  effectual  under  the 
atatnte  of  frauds,  must  not  only  be  rigned  by  the  party  to  be  charged; 
but  must  contain  in  itself  or  some  other  writing  to  which  it  rdna, 
the  substantial  terms  of  the  contraet— the  aale,  its  terma  and  a  design 
nation  of  the  parties,  and  the  land  sold,  with  reasonable  certainty.  No 
particular  form  of  words  or  artificial  arrangement  of  them  ia  aeoeaaaiy, 
proyided  these  things  substantially  appear.  Jamet  JT.  Sheid  ya.  Wm. 
T.  Stampe,  AdmV,    172. 

2.  Same.  Same,  Illuetration  of  the  rule.  If  the  instrument  relied  npeo 
as  eyidence  of  a  sale  of  lands,  does  not  show  substantially  the  fiict  of 
the  sale^  the  parties  thereto,  and  a  description  of  the  land  with  rea- 
aonable  certainty — it  may  be  treated  as  no  sale  at  aO — and  money  paid 
thereon  may  be  recoyered  by  the  pretended  yendee.  Thua,  a  receqil 
purporting  to  be  ngned  by  the  vendor,  in  these  words:  "Receiyed  of 
John  W.  Stampa,  six  hundred  dollars  in  part  payment  of  one  undiyided 
tract  of  land,  known  aa  the  Roberts  tract,  bounded  on  the  east  by  J. 
Rowland,  on  the  north  by  the  Unds  of  Charles  Rowland,  on  the  west 
by  J.  Orawford,  and  on  the  south  by  G.  W.  Thompson.  The  payments 
were  made,  four  hundred  dollars  on  the  16th  May,  1S49-— one  bundled 
and  fifty  dollars,  20th  June,  1849,  and  fifty  the  26th  August,  1849, 
making  six  hundred  dollars  hi  all.  The  tract  contained  three  hundred 
and  thirty  acres— cost  fiye  dollars  and  aix  cents  per  acre;  This  26ih 
Sept,  1849;" — ia  not  a  good  and  yalid  contract  under  the  statute  of 
frauda.     lb. 

See  Loan. 
FRAUDULENT    CONVEYANCES. 
Fraudulint   CoNyKTAMcn.      To  defeat   right   of  domer.    Tb  «Aat  egiemi 
each  deed  ie  void.     Act  of  1784,  eh,  22,  §  8.     A  conyeyinoe  oi  had 
by  the  husband,  to  defeat  the  wife'a  right  of  dower,  is  only  yoid  aa  to 
the  right  protected.     Such  conyeyance  cannot  be  set  aside  at  the  sol 
of  the  heirs,  upon  the  death  of  the  yendor.     It  is  not  yoid  aa  to  then, 
but  only  aa  to  the  widow.    Jamee  T.  ^(owlgnd  et.  al  y%  7%oma»  Mam' 
land,    648. 
.  See  Chaxcirt  Jurisdiotioh. 
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GRANT. 

4ike  Lahd  Law. 

'GUARANTOR. 
See  GoHTBAOT. 

GUARDIAN  AND  WARD. 
1.  GuABDiAM  AKD  Ward.  LiabUiiy  of  turetiei.  The  aecuridefi  of  a  guar- 
dian cannot  be  made  liable  for  an  acooont  for  the  work  and  labor  of 
the  wards  done  for  the  goardian.  Nor  can  the  guardian  himaelf,  on  a 
bill  filed  by  the  wards  for  a  settlement  of  the  guardian  accounts.  L^um 
J.  Phi!lip$  et  al.  vs.  Anderwn  DavU  et  aL,  620. 

^.  Saxx.  Act  of  1762,  ch,  6,  §  18.  If  a  guardian  spend  more  in  main- 
taining his  wards,  than  the  interest  and  profits  of  his  wards  estate,  with- 
out the  interrention  of  a  chancery  court,  he  is  liable  to  the  wards  to 
the  amount  of  the  principal.    Jh, 

t»  Samb.  SettUmefU,  Ckaneery  court.  On  a  bill  filed  by  the  ward 
against  his  guardian  and  securities  for  an  account,  it  is  competent  for 
the  ward  to  show  that  the  credits  claimed  by  the  guardian  for  dis- 
bursements should  not  be  allowed,  because  they  had  been  paid  and  dis- 
charged by  work  and  labor,  or  otherwise,  and  therefore  should  not  op- 
erate a*  a  discharge  ae  to  the  fund  in  hie  hands  as  guardian.  To  this 
extent,  a  court  of  chancery  may  consider  such  adverse  claim,  and  for 
that  purpose  and  no  other,  it  may  be  allowed  in  the  settlement    /6. 

HIGHWAY. 

See  NniSANCK. 

HU6BAND  AND  WIFE. 
HuSBABD  AND  WIFE.  Rights  of  the  next  of  fein  to  infers  aequisttions  durtng- 
separation.  Act  of  1826,  ch,  10,  §1.  Bxpounded.  The  act  of  1826,  ch. 
10,  §  1,  annuls  and  destroys  the  marital  rights  of  the  husband,  over 
the  acquisitions  of  the  wife  during  the  separation  contemplated  by  said 
act,  as  completely,  during  the  continuance  of  such  separation,  as  would 
have  been  the  case  had  the  vinculum  of  the  marriage  been  legally- 
severed  before  such  acquisitions  were  made.  In  the  event  the  wife  die 
intestate  during  such  separation,  and  no  reunion  as  contemplated  in  said 
act,  intervene  between  such  separation  and  her  death — ^the  husband  ac- 
quires no  right  of  succession  to  said  acquisitions  of  the  wife,  but  they  go 
to  the  nest  of  kin  as  distributees  of  said  wife.  John  L,  Cooper^  Adm'r 
vs.  Notley  Maddox  et  al.,  186. 
See  DivoRCK.    Frattdulknt  Convxtancss.    Ohancbrt  Jurisdiction.    Ac^. 

TION.      FlMX   OOVXRT. 

nXEGAL  CONTRACT. 

1.    Illxqal    Contract.     Sheriff.     A  contract  between  an  officer  and  de-< 

fendant  in  an  execution,  that  the  former  will  **hold  up**  the  execution^. 

beyond  the  return  day  thereof,  upon  condition,  that  the  latter  will  pay- 

his  commissions,  is  contraiy  to  public  policy  and  v<^d.     A  suit  for  the- 
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recovery  of  the  commiflsions  in  such  ease,  cannot  be  mainttiaed  In  tibe 

coarts  of  thifl  State.    B.  If.  BametYS.  Wm,  Jackmm,  416. 

See  CoMTRAor. 
ILLEOITIMATEa 

See  Will. 

INDEMNITY. 

See  Saiutr.    Rati? icavion, 
INDICTMENT. 

See  Criicinal  Law. 
INJUNCTION  BOND. 

See  CoHDiTioN. 

INTERPRETATION. 
2.    IvTK&p&iTATiON.     Ahtcond.     To    abfleond  in  a  legal  sense,  meaiift  t» 
hide,  conceal  or  absent  oneself  clandestinely,  with   the  intent  to  avoid 
legal  process.    Harrison  Bmtnett  vs.  BenJ,  Avcmty  152. 
See  Extortion. 
INTESTACY. 

See  Will. 
JUDGMENT. 
JuDOMKNT.      Who  are  affected  by  Uf     A  Judgment  or  decree,    is  bindiag 
only  on    the   parties  to  the  scut,  or  those    in    priWty  with    them;  its 
operation  most  be   mutual,  both   parties   must  be  alike    concluded,  or 
the  proceedings  cannot  be  set  up,  as  conclnsiYe  against  either.    Tkot, 
2>.  Simp99n  ys.  T.  J.  J<me9f    86. 
See  Rss  Judicata.     Oruuiial  Law. 

JUDGMENT  BY  DEFAULT. 

See  Praohoi. 
JUDGMENT  BY  MOTION. 

See  Motion. 
JUDICIAL   DISCRETION. 

See  Peaotioi, 
JUDICIAL  KNOWLEDGE. 

See  CriminaI'  Laws. 
JUDICIAL  SALES. 
Judicial  Salbs.  Chancery  court.  Ite  power  to  correct  mietakee  in.  Rigki» 
of  minora  and  feme$  covert.  The  laws  authorizing  sales  of  the  lands  of 
deceased  persons  and  tenants  in  common  for  partition  or  dlriaioD,  do  net 
authorize  the  making  of  hazardous  or  specuktire  bargains  in  siidi  salei^ 
nothing  is  to  be  sold  but  what  the  parties  own,  and  aU  that  they  do  ovn 
is  to  be  sold  and  paid  for.     So,  where  oertain  petitiooers,  femanlB  in  €«b- 
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mon,  some  of  whom  were  femes  covert  and  odiers  minom,  filed  their  pe- 
tition in  chancery  for  the  Bale  of  172  acres  of  land  for  division,  that 
being  the  amonnt  they  believed  the  tract  contained,  and  it  was  after- 
ward by  a  decree  of  the  court  sold  in  gross  and  not  by  the  acre,  and 
the  sale  confirmed,  but  upon  survey  after  the  payment  of  the  pui€hase 
money,  but  before  final  decree,  it  is  ascertained  to  contain  20  acres  more 
than  both  parties  supposed,  a  court  of  chancery  will  compel  the  pur- 
chaser 'to  pay  Ibr  the  20  acres  at  the  same  rate  per  acre  that  he  paid 
for  the  172  acres  purchased  in  gross.  It  was  the  duty  of  the  master  in 
such  case  either  to  have  sold  the  land  by  the  acre,  or  to  have  known 
the  number  of  acres  accurately,  before  venturing  to  sefl  in  gross :  it  was 
not  in  legal  contemplation  a  mUtake^  but  an  act  of  neglect  on  the  part 
of  the  master,  from  which  a  court  of  equity  will  relieve.  Jaeoh  Bam 
et  al.  vs.   Wm,  K  Denton,    125. 

JuniciAi.  Bale,  Of  elavea  for  dUtrihution.  Power  of  the  court  over^  be- 
fore  eonfirmmtion,  A  sale  of  slaves  by  order  of  court,  is  not  final  un- 
til it  is  confirmed  by  the  court,  and  it  may  be  set  aside  upon  the  ap- 
plication of  either  party  if  manifestlyjnequitable.  Thus,  upon  petition 
of  an  administrator  and  the  distributees  of  an  estate,  a  sale  of  slaves 
was  ordered  by  the  circuit  court  for  distribution,  and  accordingly  made. 
One  of  tha  slaves  having  a  latent  malady,  which  greatly  impaired  his 
value,  and  which  was  unknown  to  either  party,  was  sold  to  a  person 
for  a  sound  price,  who  upon  discovering  the  unsoundness,  and  before 
confirmation,  filed  his  petition,  seeking  to  set  aside  the  sale  and  disannul 
the  contract,  which  was  done  accordingly,  and  is  approved.  Peter 
Pearson  vs.   Wm,  Johnson^  AdmV,  et  al.,  680. 

See  Ghahcbrt  JaRi8J)iOTioir.     Land  Law. 

JEOPARDY. 
4»    Saxb.     Once  in  jeopardy.    A  prisoner  in  legal  contemplation,  is  never 
in  jeopardy  upon  an  indictment  invalid  in  itself.      John  Pritehett  vs.  2^ 
State,    286. 
See  Gkiminal  Law.  - 

JTJKISDICTION. 

See  Ohan.   Jui,     JJudioial  Sali&    Govott  Coubt.     Cum.  Law. 
JURY. 

See  Criminal  Law.    New  Trial. 

JUSTICE  OF  THE  PEACE. 

See  Motion.    Scire  Facias. 
LAND  LAW. 

I.     Land  Law.  Grant,   When  absolutely  void,     WJiere  it  may  be  impeached.  If 
a  grant  be  void  and  not  merely  voidable,  such   objection  will  avail  in  any 
court  where  the  same  is  offered  in  evidence.    Thus,  in  ejectment,  either 
party  may  obviate  the  effect  of  a  grant,  if  it  can  be  shown  that  for  any 
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cause  the  grant  ifl  absolately  yoid.     Portland  J»    Curie  ts.  B,  Barrti 
et    d.,  68. 

2.  Same.  Same.  8ame»  '  When  hiU  in  equity  i$  filed  to  declare  a  ^raitf 
void  in  aid  of  euit  at  law.  A  demurrer  to  a  bill  ia  chancery  to  hare 
a  grant  declared  void,  in  aid  of  a  suit  at  law  involving  the  title  of  the 
land  purporting  to  be  granted,  was  properly  sustained  by  the  chancellor, 
as  such  defence  was  available  in  the  court  of  law.     Hk 

8.  Sams.  Same.  A  grant,  it  seems,  being  matter  of  record  cannot,  in  gen- 
eral, be  impeached  and  declared  void,  in  a  collateral  proceeding  not  be- 
tween the  parties  thereto,  except  by  some  evidence  of  like  grade  and 
dignity,  or  by  &cts  apparent  on  the  face  of  the  grant  And,  so  the 
grant  ia  to  be  considered  void  where  the  State  had  no  propertj  in 
the  land  granted,  or  where  the  officers  had  no  power  to  receife  the 
entry  and  issue  the  grant.    Jb. 

4.  Same.  Same.  Act  of  1829,  ch.  65.  Pending  an  action  at  lav,  of 
trespass  qnare  clauaum  fregity  brought  by  a  grantee  of  the  land  ia 
question,  lying  north  and  east  of  the  congressional  reservation  line, 
against  a  prior  enterer  and  grantee,  the  former  filed  his  bin  in  equity 
in  aid  of  the  suit  at  law,  to  have  the  defendant's  grant  declared  void, 
upon  the  ground  that  the  grant  under  which  the  latter  claimed,  v« 
for  5000  acres,  alleged  to  have  been  obtained  in  fraud  of  the  lav, 
the  defendant  having  obtained  divers  other  g^nts  for  a  like  amoont 
each,  of  lands  lying  north  and  east  of  said  line,  in  the  names  of  other 
persons,  to  evade  the  prohibitory  clause  of  the  Act  of  1829,  ch.  8£. 
To  this  bill  there  was  a  demurrer  which  was  sustained  by  the  chan- 
cellor. Held:  that  there  was  no  error  in  the  action  of  the  comt 
sustaining  the  demurrer — ^that  the  grant  of  the  defendant  was  not  void; 
but  had  the  e£fect  to  appropriate  the  land  and  to  vest  title  and  con- 
structive possession  in  the  grantee — and  the  land  so  granted  was  not 
the  p|oper  subject  of  entry  and  grant  for  another,  while  the  fomer 
grant  remained  in  force  and  unrevoked.    i&. 

1.  Land  Law.  Ejectment.  How  plaintiff  in,  may  eetahlith  title.  The 
plaintiff  in  the  action  of  ejectment,  in  this  State,  may  establish  a  title  in 
himself,  first,  by  a  connected  chain  of  conveyances  from  the  grantee,  or 
secondly,  by  operation  of  the  1  §  of  the  statute  of  limitations  of  1819,  or 
thirdly,  long  possession,  which  in  legal  contemplation  is  an  aflswanee  of 
title.  If  he  relies  upon  the  first,  his  chain  of  conveyances  from  the 
grantee  must  be  complete  and  unbroken ;  tf  upon  the  second,  he  most 
show  that  the  land  has  been  granted  by  this  State  or  North  Carolina  to 
some  person,  no  matter  who,  as  an  indispensable  prerequisite  to  his  dain 
under  the  statute ;  if  upon  the  third,  he  must  also  show  a  grant,  either 
in  fact  or  by  presumption  of  law.  If  he  cannot  in  the  latter  case  pro* 
duce  the  grant,  or  show  that  the  land  has  in  fiu:t  been  granted,  then  he 
may  resort  to  the  presumption  of  law  arising  from  a  continued  nninte^ 
rupted  possession  for  a  period  of  twenty  years.  Robert  Cannon  vs.  Jamet 
B.Phillipe,  211. 

2.  Same.  Twenty  years  poeeeseion.  Presumption  *of  law^  not  aided  If 
color  of  title.     The  doctrine  of  presumption  of  title  rests  upon  tiie  sn- 
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pie  fitot  of  long  continiied  use  and  enjoyment,  iHiioh  is  regarded  in  law 
as  evidence  of  title  and  geiten  in  fee,  and  soppliee  tbe  absence  or  loss  of  a 
grant.  It  requires  no  aid  from  color  of  title.  The  poaseasioD  is  prima 
faeie  evidence  of  title,  and  the  law  supposes  Ihat  it  had  a  legal  origin. 
It  rests  alone  upon  a  principle  of  public  poticy,  to  quiet  the  titles  of  those 
who  can  show  no  other  title  than  long  continued  possession  and  use.    lb. 

8.  Land  Law.  Sale  of  land  by  auignment  of  title  bond.  Where  the 
plaintiiF  in  an  action  to  recover  money  paid  for  land,  bought  of  the 
defendant,  which  the  latter  held  by  title  bond,  only  (not  having  paid 
the  original  purchase  money) — took  a  mere  assignment  of  the  original 
title  bond,  it  is  not  his  duty  in  such  case  to  disencumber  the  original 
vendor's  lien.  It  being  a  simple  sale  of  the  equitable  title,  the  defen- 
dant was  bound  to  make  it  good.     Joseph  ffurpt  vs  W.  B,  Means,  546. 

Land  Law.  Tax  tales.  When  they  may  be  attacked  for  irrefftUarity. 
Act  of  1844,  ch,  92,  §  1.  A  pUintiif  in  ^ectment,  seeking  to  recover 
land  sold  for  taxes,  cannot  attack  the  validity  of  said  sale  on  account 
of  any  irregularities  in  the  proceedings,  until  he  has  first  shown  that  he 
had  duly  paid  the  taxes  for  which  said  sale  was  made.  Ibttm^  J.,  dis- 
sented.    Win,  A,  Thnrp  vs.  James  ffart,  669. 

1.  Land  Law.  JBntry  in  the  name  of  deceased  person.  Act  of  1779, 
eh*  4,  §4.  The  ikct  that  an  entry  was  made  in  the  name  of  a  per- 
son deceased  at  the  time,  does  not  of  itself  invalidate  the  entry.  Vide, 
I  Scott's  Jiev.,  289,  and  I  Tenn,  R,^  198.  J,  D.  Battle  vs.  /.  W. 
Bawlesy    676. 

2.  Sami.  JBntry  taker.  Mandamus,  An  entry  taker  cannot  be  com- 
pelled by  writ  of  mandamus  to  receive  an  entry  for  land  already  en- 
tered, although  the  validity  of  the  prior  entry  might  be  doubted.  The 
remedy  is  by  a  different  proceeding,  in  another  forum,     lb. 

Land  Law.  .Entry.  Acts  of  1882,  eh.  29,  and  1886,  eh,  46,  48.  An 
entry  received  and  recorded  by  an  entry  taker  at  a  time  when  by  law 
his  office  was  not  open  for  the  reception  of  entries,  being  an  absolute 
nullity,  is  not  validated  by  the  jfoct,  that  said  entry  so  continued  upon 
the  books  of  said  entry  taker  until  edd  office  was  re-opened  by  law  for 
the  reception  of  entries.  Such  an  entry,  and  the  grant  thereon,  com- 
municates no  title,  either  from  the  date  of  its  reception  or  fh>m  the 
time  said  office  was  re-opened,  although  there  be  no  intervening  entry 
in  conflict  with  it.     W.  W.  Woodfolk\  lessee,  vs.  R.  O.  Nolly  674. 

Land  Law.  Entries  8.  and  W.  G.  R.  8.  Conflicting  boundaries.  Rights 
of  Junior  enterers.  Where  the  first  enterer  had  made  his  entry  for  640 
acres,  with  courses  and  distances  defined,  but  without  calling  for  nata- 
ral  objects,  and  the  second  enterer  makes  his  entry  adjoining  it,  and 
in  all  rcFpects  conforming  to  the  courses  and  distances  of  the  prior  en- 
try, and  without  trenching  thereon,  and  obtains  his  survey  and  grant; 
The  fact  that  the  surveyor  in  subsequently  making  his  survey  upon  the 
prior  entry,  over-reaches  the  courses  and  distances  defined  therein,  and 
embraces  a  part  of  the  land  claimed  under  the  last  entry,  will  not  de- 
prive the  younger  enterer  of  his  title  thereto.     In  such  case  the  first 
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enterer  would  be  estopped  from  departiDg  from  tho  written  bonndarNi 
furniBhed  for  hia  land,  oo  iiur  as  a  yooDger  sDterer  who  has  acted  up- 
on the  iUth  of  their  correctnets,  would  be  alEected  by  it  Totto,  J^ 
dissented.    John  L.  Fly  ts.  Lei§ee  0/  M.  Tenn,  ColUjfe^  689. 

See  Be8  Judicata.    Lixn  of  JuDQiimT.    Emtrt.    Redkmption.    Chancs- 

BT    JUKISDICTIOH.     PlUCTlCI.     StATITTE  OF  LlXXTATfOHS.      TB178r  ESTATB. 

LARCENY  OF  LOST  GOODS. 

gee  Cbimival  Law. 
LATENT  AMBIGUITY. 

See  Will. 

LEGAonaa 

See  ExxouTOBS  and  Advinistbatobs. 

LIEN  OF  EXECUTION. 

See  Yendob  and  Pvbchasxb. 

LIEN  OF  JUDGMENT. 
LuN.  Of  judgfnerU  upfm  a&fr  aeqwr0d  JLand,  Act  of  1881,  eK  90,  §7. 
The  lien  of  a  judgment  upon  the  debtor^s  real  estate,  given  by  the  aet 
of  1831,  oh.  90,  §7,  attaches  to  land  acquired  by  the  debtor  afVer  the  ex- 
piration of  twelve  months  from  the  rendition  of  the  judgment,  and  con- 
tinues for  the  period  of  one  year  from  the  time  the  title  may  be  ac- 
quired; within  which  period  it  may  be  made  effectual  by  a  levy  and 
sale  of  such  after  acquired  lands,  and  such  levy  and  sale  will  over- 
reach and  avoid  any  intermediate  alienation  by  the  judgment  debtor  witb- 
hi  that  period.    Ben,  DavU  tb.  Ahner   BetUon  et  aL,  666. 

LIFE  ESTATE. 

See  Statute  OF  Limitations. 

LDCITATZONa 

See  Statute  of  LiviTATioNb 

LOAN- 
a.  Loan.'  Of  done,  Siatuta  of  frauidM.  Aet  of  1801,  «A.  26,  §2.  The 
ftot  of  1801,  oh.  26,  §  2,  upon  the  sulgect  of  fraudulent  loans,  oon- 
templates  only  such  loans  as  migbt  be  terminated  at  any  time  within 
the  time  spedfied,  by  "demand  made  and  pursued  by  due  process  of 
law."  If  the  duration  of  said  loan  be  fixed  by  eonta*act,  the  statute 
does  not  apply.  Vide.  2  Yer^.,  78.  JSmiiy  O.  Ounn  et  aL  vs.  Jam$ 
S.  Maeon,  et  al.  637. 

MANDAMUS. 

See  Land  Law.    Statute. 
MARRIAGE. 

See  Will.     Ditobce. 

MEASURE  OF  DAMAGES. 

See    Covenant. 
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MEOHANIGS'   LIEN. 

See  AnACHWEiiT.    Tmkoncm, 


See  JOVI0UL  Salh.    QaoiottT  JwrnaooM. 
MISCONDUCT  OF  JURY. 
See  OBnaiUL  La.w. 

MOTION. 

1.  Motion.  Judffmmi  iy.  What  fmsU  iht  j%tdffmmU  mmtt  oumM.  It  ie 
the  iettM  law  in  this  State  that  a  judgment  by  motion  mtut  aanune  all 
tke  ikots  whioh  oooetitnte  the  case  proTided  fbr  by  the  statute  that  ghres 
the  motion.  So,  on  a  motion  ageinet  a  constable  and  his  snretiea  £»r  failing 
to  return  an  execution,  it  appeared  that  the  judgment  rendered  by  a  justice 
of  the  peace  upon  which  said  execution  was  founded,  was  in  these  words : 
"  It  appearing  to  me,  that  judgment  was  entered  SKamst  Wm.  Wood  an 
surety  for  John  Dromgoole,  L.  W.  True  (and  otjiers,)  in  figtvor  of  Thomas 
Coy  for  $496  and  eosts,  and  that  said  Wm.  Wood  has  paid  the  same ;  It  is 
therefore  considered,*'  Ac  Hxu> :  That  said  judgment  does  not  sufficiently 
state  the  nature  of  the  liability  of  said  surety,  or  the  fifrum  in  which  the 
same  was  rendered,  and  being  defectiye  in  this,  said  motion  cannot  be 
sustained.      i/tnoa  Cannon  et  aL  vs.   William  Waod^    177. 

2.  Saxe.(   JuriitUeHon  o/Jrutiees  of  the  peace.    A  justice  of  the  peace  has 
•  no  jurisdiction  of  a  motion  by  a  surety  against  his  principal,  unless  such 

suretyship  appear  upon  the  &ce  of  the  note,  bill,  bond  or  obligation  whioh 
is  the  foundation  thereofl    i&, 

S.  Saick.  Waiver  of  errors  not  prenaned.  In  the  summary  ex  parte 
proeeeding  by  motion,  where  the  defendant  has  no  day  in  court,' any  pre- 
sumption of  a  waiyer  of  errors  by  him  is  not  to  be  made.  The  onus  is 
upon  the  plaintiif  to  make  out  his  case  in  every  material  point,  and  if  the 
proceeding  be  defectire  in  matter  material,  it  is  not  merely  ToadaUe  but 
Toid.  The  strictness  of  this  rule  is,  howeyer,  relaxed  b  proceedbgs  against 
delmquent  officers,  which  aM  liberally  oonstrued  in  &yor  of  the  remedy  for 
reasons  of  public  poHoy  and  neoeasity.     Vide  1  Terg.  R.,  14a.    lb. 

1.  MoTiOH.  Against  repreeentaHve  of  deeeaeed  eureiy.  Act  1886,  eh,  19, 
§6.  The  reinedy  by  motion  against  an  officer  and  his  sureties  as  giy- 
en  by  the  aot  of  UM,  oh.  19,  §  •,  does  not  embrace  the  adminia- 
trator  or  ezeentor  of  a  deoeased  surety.  Wtn,  Park  et  aL  vs.  /.  Knox 
Walker,  608. 

See  NoTici.     Tchsib. 

NEW  TBIAL. 
1.  Nxw  Tbuis.  JH  eiml  eame.  Upon  facts.  The  proper  praeOee  as 
to^  in  tke  HremU  court.  The  supreme  court  in  the  exercise  of  its  rayi^ 
sory  jurisdiction  through  the  imperfect  medium  of  a  bill  of  exoeptioos, 
where  the  eyidenoe  is  often  not  folly  stated  or  inaceurately  stated,  and 
the  credit,  manner  and  intelligence  of  witnesses  of  necessity  obscurely 
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represented,  in  considering  the  merits  of  a  verdict,  will  hesitate  to  pco- 
notmoe  against  the  opinion  of  the  circuit  jndge  who  tried  the  cause, 
and  who  declares  himself  satisfied.  The  rule  of  the  supreme  court  in 
dTil  eases  is  therefore,  inflexible,  that  no  new  trisl  wiU  bo  granted  up- 
on the  £M;ts  merely,  where  there  is  any  evidence  to  support  the  Te^ 
diet,  or  a  mere  contrariety  of  eridence  on  the  issue  in  the  case.  This 
being  the  stem  and  obviously  proper  rule  of  practice  in  the  court  of 
last  resort— it  of  necessity  imposes  upon  the  Judge  at  nui  prius  the 
responsibility  of  weighing  well  the  force  and  effect  of  the  evidence,  and 
of  adopting  a  more  liberal  rule  of  pi»ctiee  upon  this  subject  Where  a 
verdict  stands  upon  the  ^ts,  opposed  to  the  equity  and  justice  of  the 
case,  the  dronit  judge  should  set  it  aside  and  grant  a  new  triaL  M% 
jR.  yatling  ExV,  vs.   WiUU  A.  Nailing^    6M. 

^e   Criminal  Law. 

NEXT  OF  KIN. 

Bee  HusBAHD  and  Wm. 

NON-RESIDENCE. 
See  AnAOHmHT. 

NOTICE. 

1.  NoTicx.  Of  motion  against  delinquent  (ffieer.  The  simple  purpose 
of  a  notice  of  a  motion  against  an  officer,  is  to  aflfbrd  him  an  oppor- 
tunity to  appear  and  make  his  defence.  If  he  appear  at  the  time  oT 
the  motion  and  make  no  exception  to  the  notice,  he  must  be  held  to 
have  waived  any  irregularity  therein.  W.  Chaffin  et  aL  vs.  R.  Crutek' 
w,  360. 

See   Attachmxiit. 

* 

NUIBANOE. 
1.  NuiSAHOX.  In  pMie  highway.  A  post,  tree  or  other  object  on  the 
margin  of  a  turnpike  road,  is  not  per  ee  a  nuisance,  but  may  become  so 
by  Uie  non-feaeanee  of  the  proprietors  of  said  road  in  keeping  the  same 
in  the  condition  prescribed  by  the  charter,  whereby  such  object  may 
become  an  obstruction  or  inconvenience  to  the  traveling  public,  ^ank* 
lin  Tumpihe  Co,  vs.  Joseph  Crockett^  AdmVj   263. 

%  Samx.  Same.  Where  the  Ime  of  a  turnpike  road  is  not  well  defined 
by  visible  objects,  an  obstruction  not  in  its  limits  but  in  the  general 
Une  and  course  of  travel  may  prove  to  be  a  nuisance  and  render  the 
owners  liable.    R, 

8.  Samx.  Same,  If  the  charter  of  a  road  requires  that  it  be  construct- 
ed of  a  certain  width,  and  according  to  a  plan  therein  defined,  free  of 
defect  or  obstruction,  and  the  proprietors  at  their  option  make  it  wider 
than  required  by  the  charter,  the  whole  must  be  constructed  on  the  plan 
prescribed,  and  they  are  liable  for  any  obstruction  within  the  limits  of 
the  road  so  made  and  used,  although  it  be  without  its  chartered  lindts. 
Jb. 
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OFUGEBS  BETUBK. 

See  £tii>shox. 
ONCfE  IN  JEOPAEDT. 

See  Jkofabdt.    Crimihal  Law. 
PAROL  PROOF. 

See  Syioxhoi. 

PARTNERSHIP. 
2.  Paatnirship.  Firm  not  to  be  tegairdtd  qm  an  wnt,  A  partnenhip 
firm  18  not  in  legal  contemplation  an  nnit,  bat  is  regarded  as  seyeral 
persons  associated  in  business  as  partners,  with  power  in  each  mem- 
ber of  the  firm,  in  virtae  of  a  mutual  agency  to  manage  its  affiiirs,  to 
receiye  payment  of  its  debts,  and  m  the  name  of  the  firm,  if  neceesaif, 
to  enforce  their  collection.  R,  H.  A  T,  H.  Alien  ts.  J.  C,  Farring- 
tan  et  aL,  Ex*rs,  626. 

1.'  Pabtnibship.  DinohUion,  Effect  of^  upon  power  given  to  firm. 
The  death  or  retirement  of  a  member  of  a  firm,  or  the  introduction  of 
a  new  partner  operates  as  a  dissolution,  and  a  power  proTiously  giyen 
to  such  firm  would  terminate  upon  the  happening  of  either  event.  Btmk* 
of  Mobile  ts.  Joe,  L  Andrewe^  685. 

2.  Saxk.  Power^  derivative,  Gonstruetion,  Where  retiring  partner  ex- 
ecutes a  power  to  individual  members  of  the  firm  to  conHnve  hie  lia- 
bility for  the  debts  of  the  old  firm;  and  herein,  of  the  efect  of  tak- 
ing in  a  new  partner,  upon  said  power.  The  defendant  was  a  part- 
ner in  scTeral  firms  of  merchants,  which  upon  his  withdrawal  therefrom, 
were  hurgely  iadebted  to  the  plaintiff,  for  moneys  borrowed  for  the  use 
of  the  firms,  of  which  defendant,  as  a  partner,  had  receired  his  pro- 
portionate benefit  Upon  a  dissolution  of  the  old  firms  by  the  retire- 
ment of  the  defendant,  the  business  was  carried  on  by  the  other  mem- 
bers of  said  firms,  who  had  assumed  the  debts  and  notified  the  plain- 
tiff thereof  as  also  of  the  dissolution.  They  applied  to  the  plaintiff  for 
**  renewals  and  extensions,''  of  the  debts,  which  the  plaintiff  agreed  to 
grant,  upon  condition,  that  the  liability  of  the  defendant  should  be  con- 
tinued,— ^the  defendant  thereupon,  executed  and  delivered  to  the  plaintiff 
the  following  histrument:  **The  Bank  of  Mobile  (the  plaintiff,)  holds 
certain  promissory  notes  of  E.  L.  Andrews  &  Co.,  and  Andrews  &  Broth- 
ers, of  which  firms  I  was  a  member  until  the  80th  September  Ust :  This 
is  to  witness,  that  E.  L.  Andrews  and  Z.  Andrews,  or  either  of  them, 
is  authorized  to  sign  any  notes  with  the  name  of  the  firm  in  liquida- 
tion, for  the  extension  or  renewal  of  said  obligations,  and  I  agree  to 
continue  my  liability  on  such  renewals  or  extensions,  as  if  I  yet  contin- 
ued a  member  of  siUd  firms.''  Hxld,  that  this  instrument  is  an  unqual- 
ified personal  power  given  to  either  of  the  firm  as  individuals  and  not 
as  a  firm,  which  either  could  execute,  and  which  could  only  expire  by 
the  extinguishment  of  the  debts  to  which  it  relates,  or  notice  to  the 
bank  that  he  would  be  no  longer  bound — and  the  takbg  into  the  firm 
of  a  new  partaer  after  the  exeeation  of  the  power,  in  no  respect  affects 
the  liability  qf  the  defiHMfont. 
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PENAL  PROCEEDINGS. 

See   Amindmkmt.     Soiu  Facias. 
PERPETUITY. 

See   Charitabli  IJsis. 
PLEADING. 

See  EucirroKS  and  Adminitrators.    Slavdir. 
POSSESSORY  TITLE. 

See  Statutr  of  LiMiTAiMm. 
POWER. 

See  Parthbrbhip. 

PRACTICE. 
Practicb.  Dueretion  of  courts  in  tutpending  execution  of  judgment  in 
criminal  caees.  The  courts  of  this  State  haye  control  of  their  judg- 
ments in  crfaninal  eases,  so  &r  as  to  suspend  the  execution  thereof  on 
sufficient  reason  appearing.  And  if  such  suspension  l>e  bad  upon  ap- 
plication of  defendant,  it  constitutes  no  error  of  which  he  can  take 
adyantage.  The  courts  will  be  presnmed  to  haye  ezerdaed  such  dis- 
cretion m  a  proper  case.    David  FuU$  tb.  The  State,  232. 

2.  Praotios.  Under  the  act  of  1846,  eh.  118,  §  8.  Ih  proeeedlngB  to  en- 
force the  mechanics  lien  under  the  act  of  1846,  ch.  118,  §  8,  the  defendint 
must  be  summoned  to  answer  the  plaintiflb'  suit,  wheUier  the  proceed- 
ing l>e  at  law  or  in  equity — ^unless  it  be  a  case  proper  for  an  onginal 
attachment  as  the  leading  process  to  compel  the  defendant  to  appear,  in 
which  case  the  usual  attachment  will  issue:  And  if  the  plaintiff  deare 
to  secure  and  enforce  his  lien  tor  the  satlsAiction  of  the  Judgment  to  be 
rendered  in  the  case,  he  must  also  cause  an  attachment  to  be  leyied  on 
the  property  as  auxiliary  to  the  leading  process  in  the  suit,  or  it  mty 
be  incprporated  with  the  leadhig  process,  so  that  it  distinctly  appear,  and 
be  leyied  on  the  property.  William  L.  Brown  ys.  Brown  S  McQtd- 
lough,  481. 

3.  Samk.  Same.  Power  bf  clerks  to  administer  the  oath.  In  proceed- 
ings to  enforce  the  mechanic's  lien  under  the  act  of  1846,  ch.  118  §3, 
any  court  haying  jurisdiction  of  the  matter  in  litigation,  has  power  abo 
to  issue  the  attachment,  as  a  justice  of  the  peace,  the  oircatt  court  or 
chancery  court  conforming  to  its  course  of  proceeding.  Being  in  aid 
merely  of  the  ordinaiy  remedy  by  suit,  the  attachment  must  fbOev  it, 
and  be  issued  from  the  eame  court  which  hat  Jurisdiction  cf  the  plain- 
tiffs'' demand,  conforming  at  the  same  tune  to  the  usual  conditions,  as  to 
the  affldayit,  bond,  &c.,  on  which  the  attachment  is  issued.  Thus,  if 
the  suit  be  instituted  by  summons  in  the  drcuit  courts  the  deri^who 
is  the  proper  officer  to  issue  the  process  of  that  court,  has  power  abo 
to  issue  the  attachment,  'm  order  to  giye  efficiency  to  the  remedy,  and 
he  may  administer  the  necessary  oath  also.    Ih, 

1.  PRAcnoR.  Verdict  without  an  issue  imd.  The  rerdfot  of  a  Joiy  with- 
out an  issue  to  try,  is  a  nullity,  and  alferds  no  legal  amh^iity  lor  a 
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judgment  thereon.  Thus,  in  an  Mtibn  of  debt  opon  «  bill  ringle,  com- 
menced and  conducted  hj  the  pliintfif  tmder  the  act  of  1811,  ch.  114, 
§  1 ;  the  defendants  plead  in  abatement,  tb&t  the  writ  was  eiecuted 
upon  them  while  attending  it  public  election,  to  which  the  plaintiiF  re- 
plied without  exception,  traversing  the  truth  thereof  and  the  defend- 
ants roomed,  tendering  an  issue  to  the  country.  A  jury  was  swocn  to 
try  the  **  issues  joined,"  and  thereupon  the  plaintifif  moyed  to  quash 
the  plea  in  abatement,  which  was  done,  and  the  defendants  then  moved 
to  non.  pro$.  the  plaintiff  for  want  of  a  dedaratiotk,  which  motion  wtt 
OTerraled,  and  thereupon  the  jury  rendered  a  v^rdiot  for  the  plidntifl^ 
upon  which  tho  court  gave  judgment  Hkld,  that  the  jury  ought  to 
have  been  discharged,  aa  no  issue  remained  for  them  to  try,  and  the 
verdict  was  a  nullity,  as  well  as  the  judgment  thereon.  Joel  Ma^ffield 
vs.  JB^h  <b  HwUer,  448. 
2.  Bams.  Aet$  of  1194,  cK.  1,  §  26,  and  1811,  eh,  114,  g  1.  The  act 
of  1811,  ch.  114,  §  1,  authorizing  the  i^aintiff  in  a  euit  vpon  a  spe- 
cialty, note  or  liquidated  aecount  signed  by  the  ftflrtiea,  to  conduct  his 
own  suit  and  dispensing  with  a  declaration,  creates  an  exception  to  the 
general  rule  dechured  by  the  act  of  1794,  ch.  1,  §  26,  and  in  order  to 
render  the  proceedings  valid  under  the  same,  it  must  appear  that  the 
case  in  judgment  is  within  the  exception.  lb. 
■  2.    P&AOTiOK.   'In  the   mpreme  court.     Act    1809,    ch.  49,  §  7.     The  su- 

'  preme  comrt  in  reversiag  an  erroneous  judgment,  rendered  upon  a  pro- 

'  per  verdict  by  a  jury—- or  upon  facts  found  by  the    court  below — will 

'  render  such  judgment  as    the    court    below  should  have  given.     Thus, 

t  where  the  court  below,  upon  a  motion  against  a  sheriff  and  his  sureties 

1  and  the  representatives  of  deceased  sureties,  gave  judgment  agamst  the 

representative  of  a  deceased  surety  also,  the  supreme  court  will,  in  revers- 
e  ing,  as  to  the  latter,  render   judgment  also    agalnt  the   former  and  his 

i  survivmg  sureties.     Wm.  Park  et  al.  vs.  J.  Knox  Walker,  504. 

(  2.    PKJkcrics.     In  action  to  recover  fMmey  paid  for  land,  where  title  faile. 

^  Where  the  purchaser  of  land,  holding  by  title  bond,  having  paid  a  part 

of  the  purchase  money,  loses  the  land  by  reason  of  his  vendor's  failure 
to  pay  the  purchase  money  to  the  original  vendor,  he  may  at  any  time 
I  after  eviction,  and  before  the  enforcement  of  the  original  vendor's  Hen, 

have  his  action  to  recover  back  his  money  so  paid,  and  is  not  driven 
to  a  suit  on  the  contract  for  damages,  merely  because  he  did  not  aban- 
don or  rescind  in  a  reasonable  time  after  the  discovery  of  his  vendor's 
want  of  title.  Vidk.  ffuret  vs.  Means,  2  Swan,  594.  Joeeph  Buret 
\  vs.  W.  B.  Means,    646. 

1.  Piucrics.  In  supreme  court.  JSvidence.  Exception  to  depositions. 
Where  no  exception,  either  general  or  special^  was  taken  in  the  court 
below  to  a  deposition — ^none  can  be  taken  in  the  supreme  court-^ven 
upon  grounds  of  incompetency  apparent  upon  the  record.  JSknUy  C. 
Ounn  et  al.  vs.  James  JS.  Mason  et  aL,  687* 
1.  pRAonci.  Judgment  by  default.  JtuUcial  discretion  in  setting  aside. 
Affidavit  of  one  not  a  party  of  record.  The  circuit  court  have  power 
f  to  set  aside  Judgmetota  by  defitttlt  at  their  dlsoretion,   upon  good  rea- 
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80IU  shown,  and  maj  exercise  it  npoa  sai&oient  grounds  laid  bj  iffid^ 
Yit  of  a  person  not  a  party  to  the  suit  ITie  Bank  of  Temumt  n, 
BkUlem  db  Merritaether,    698. 

Bee  Sheriff.  Ckbtiorari.  Lahd  Law.  Bills  and  Notes.  Obimdial 
Law.     Evidence.     New  Trial. 

PRESUMPTION. 

See  Land  Law,  Will. 

PRINOIPAL  AND  AGENT. 
1.  Principal  and  Agent.  8aU  of  per$onaity.  Power  to  warratU  tUU 
and  qtiolity^  implUd  fiom  power  to  eeiU.  A  general  anthontj  giTen  by 
a  principal  to  an  agent  to  ''sell  and  dispose  of**  persmial  properfrf, 
carries  with  it,  by  necessary  legal  implication,  a  power,  also,  to 
warrant  both  the  title  and  the  quality  ot  the  property  to  the  veadee 
thereof;  so  as  to  bmd  the  owner.  Thus,  where  an  agent  sold  a  skTe 
under  a  written  authority  of  the  owner  to  sell  and  dispose  of  and 
.slaye,  and  executed  to  the  yendee  in  the  name  of  the  owner  a  bill  o( 
sale  waiPrantiag  both  the  title  and  soundness  of  said  slave,  the  owner 
is  liable  to  said  vendee  for  a  breach  of  such  warranty.  Otorife  IT. 
EzeU  vs.  Benjamin  Franklin^   286. 

S.  Sams.  8ame»  Private  inUruetione  to  agent  at  affecting  the  valiStg 
of  a  warranty  made  by  him.  Where  an  agent  sells  personal  propertj 
under  a  general  authority  fixim  the  principal,  and  executes  a  warraotj 
to  the  purchaser,  any  secret  instructions  of  the  principal  to  the  agent 
interdicthig  a  warranty,  if  unknown  to  the  purchaser  at  the  time  of  die 
sale,  will  not  invalidate  such  warranty,  but  the  same  will  bind  die 
principal  as  if  made  by  himself.  Jb. 
8.  Same,  ffow  far  a  verbal  warranty  by  agent^  will  bind  the  prineipaL 
Any  verbal  statements  and  representations  of  an  agent  having  authority 
to  sell,  and  made  at  the  time  of  telling  personalty^  and  oonstitnting  aa 
incident  in,  or  inducement  to  the  trade,  which  amount  to  a  wananty 
of  any  quality  in  the  thing  sold,  will  bind  the  principal  lb. 
See  Evidence.     Warrantt. 

PXJBLIO  HIGHWAY. 
See  Nuisance. 

RATmOATION. 
1.  Batification,  Accepting  indemnity  against  forged  note.  Eetoppd, 
Deed  of  TVtut.  Where  a  party  accepts  a  conveyance  of  property  to  a 
trustee,  as  indemnity  against  promissory  notes,  upon  which  his  name  has 
been  forged,  he  thereby  adopts  and  ratifies  the  debt— and  his  liability 
being  so  fixed,  he  is  estopped  from  any  relief  in  equity  against  eud 
notes — ^nor  yet  can  the  fact  of  his  filing  a  bill  afterwards,  repudiatiog 
said  debts  on  account  of  said  forgery,  affect  the  validity  of  said  oob- 
veyance.     Itaac  M,  Jonee  vs.  O.  2>.  Hamiet,  266. 

BEDEMPTION. 
BKDBXPnoN.      Chomcery    uUe   ^  huuL      When  the  right  of  redemptien 
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€xut9.  Act  of  1888,  eh.  47,  g  8.  SKhce  the  act  of  1888«  du  47,  §  2« 
the  right  of  redemption  exists  in  all  eases  when  land  is  sOld  on  a  credit 
bj  order  of  the  chancery  court,  unless  the  credit  is  giren  upon  appli- 
cation of  the  comphdnantf  and  that  fiM:t  appear  in  the  deeree,  and  the 
specific  land  to  be  sold  be  set  forth  in  the  deeree  also.  In  adcUtion 
thereto,  it  should  appear  in  the  decree  inexplicit  tersoa,  that  the  chan- 
cellor, in  ordering  the  sale,  iotended  that  no  right  of  redemption  ahould 
exist    J?.  M.  Burrovt  ts.  J<amm  B.  ffmum  et  aL,  6A8. 

See  ExicnnoH. 
BEMAIKDER. 

See  Will. 
REPEAL. 

See  STATtDTS, 

BES   GESTAE. 

See  Etioxrgk. 

RES  JUDICATA. 

1.  Res  judicata.  I^ormer  judgmeni  mmH  haw  (nm  tipon  th0  mmt9.  It 
is  only  a  judgment  on  the  merits  of  a  cause  of  action  that  is  a  bar  to 
a  subsequent  suit  Thus,  where  the  plaintiff  had  brought  his  action  to 
recover  the  amount  of  a  payment  of  purchase  money  for  land,  the  title 
to  which  had  failed,  but  from  which  he  had  not  yet  been  eeieiedi  and 
there  was  verdict  and  judgment  against  him  on  that  ground,  this  wa* 
no  bar  to  a  subsequent  suit  for  the  same  cause  of  action,  after  he  had 
lost  the    possession  of  the  land.      Joeeph  Buret  ts.  W.  B,  Meane^  646.' 

RE8ULTIKO  TRUSTS- 

2.  Resultino  Tbubts.  Eow  created.  Resulting'  trusts  can  only  arise  upon 
the  state  of  facts  existing  at  the  time  of  the  purchase  and  not  after- 
wards. When  the  purchase  money  Is  ftimished  by  one  before  or  at 
the  time  of  the  conveyance  which  is  made  to  another,  the  ownership 
is  by  resulting  trust  in  him  who  fomished  the  money  paid,  and  so,  K 
he  pay  or  own  part  of  the  money  so  applied,  be  has  a*  trait  pro 
temto.  Not  so,  however^  if  he  pay  the  whole  or  pari  of  the  oooaide- 
ration  after  the  purchase,  upon  aft  agreement  made  aftemtards.  Thir^ 
woiJd  raise  no  trust     Sarah  A,  B.  Gee  ym  Manmah  M.  ^  ftQ6;- 

See  Tbvot  Estatb. 
BEVOCATION. 

See  EviDKMOB.    Dkeb  of  Tbu8T.> 

BIGHTS  OF  CREDITORS. 

See  Deeds  of  Tbvst.    Diyobob, 
SALE  BT  AGENT* 

flee  Pbiiioifal  ahs  A«nT#- 
50 
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SALE  OF  LAND. 
Sale.  >  Zand  dewMd  hy  will.  What  ctmtiUuies  a  valid  tale  of.  JUgkt 
of  tenanii  in  common  and  femes  covert.  Where  a  testator  directed 
-  hie  execator  to  divide  his  loAds  equally  among  his  children,  and  t  saie 
lor  that  purpose  becomes  necessary-^euch  sale  can  only  be  had  by  ao- 
thority  of  the  will  and  in  conformity  tliereto,^>y  a  decree  of  a  eon- 
peitent  court  for  partition,  or  by  a  Talid  agreement  of  aU  parties  inter- 
ested. A  sale  in  such  case  is  an  entire  thing,  and  if  it  be  void  as  to 
one,  it  is  Toid  as  to  aU.  Thus,  a  testator  devised  his  lands  to  be  equally 
divided  by  his  executor  among  his  five  adult  children,  two  of  whom 
were  femet  covert.  The  executor  failing  to  qualify  as  such,  one  of  the 
devisees  qualified  as  administrator,  with  the  will  annexed,  and  entered 
into  a  written  agreement  under  seal  with  all  the  devisees  save  one,  who 
was  absent  from  the  State,  by  which  it  was  agreed  to  sell  the  land  for  parti- 
tion, and  to  guarantee  to  the  purchaser  the  title  of  the  absent  devisee.  The 
femee  covert  signed  said  agreement  without  the  formalities  prescr9>ed  bj 
law,  and  the  land  was  sold  accordingly.  Hxld  :  That  the  sale  was  void 
both  as  to  the  femet  covert^  who  could  not  in  that  mode  consent  there- 
to, and  as  to  the  devisee  who  did  not  consent,  and  being  void  as  to 
either,  was  void  as  to  all,  and  a  court  of  chancery  might  set  it  aside 
and  order  a  re-sale.    Joel  Doiaglan  et  aL  vs.  George  Barritifn  et  aL,  881 

S»  Frauds.    Ohancskt  Jurisdictioit.    Jodioial  Balks. 

SALE  OF  SLAVES. 

Soe  Principal  and  Aqknt.     Contract.      Excoutors  amo  ADKiHiSTBAfon. 
JiroioiAL  Salib.    Warrahtt. 

SCIRE  FACIAS. 
Scirb  Facias.  Upon  Judgment  niei  against  witness.  The  laws  auihorizisg 
forfeitures  against  witnesses  for  non-attendance  after  »u6p€e7ui,  are  higfalj 
penal  in  their  nature,  and  must  be  strictly  construed.  A  Judgment  nm 
therefore  in  such  case  for  a  greater  or  less  sum  than  is  prescribed  in 
the  statute  is  a  nullity,  and  a  scire  facias  thereon  must  be  quashed. 
The  better  practiee,  in  such  case,  is  to  demur  to  the  tdre  fades. 
The  State  vs.  Thomas  Dill,  414. 

SciRi  Faoias.  Against  bail  on  reeognuanee  taken  bg  juttiee  of  the  peace. 
What  it  must  reeite^  A  scire  faeias  fssned  from  tiie  drcoit  cooii  upoo 
a  forfeited  recognizance  taken  by  a  Justice  of  the  peaoe  fbr  the  appear^ 
ance  In  the  circuit  court  of  a  detadant  In  a  State  praeecation  oonsMoe- 
ed.  I)jy  wanant,  must  assume  such  a  state  of  fscts  as  the  law  reqmies,  t» 
authorize  the  taking  of  the  recognitance.  So,  a  scire  fatioM^  in  saeli 
case,  that  does  not  recite  the  issuance  of  the  warrant,  or  the  arrest  or 
commitment  of  the  accused,  or  the  return  of  the  recognizance  into  Ae 
circuit  court,  is  fatally  defective.  The  proper  practice  in  each  case  ii 
to  issue  a  new  amended  seWe  facias.  The  State  vs.  Jesse  ArUdge^  et  aL, 
229. 

Scire  Facias.     Against  witness  for   non-attendanee.      Act    of  1794,  eh-. 
1,  §  8.     A  Judgment  nisi  upon  a  forfeiture  against  a  wiCiieaB  fi>r  aofrtt 
tendance  upon  wubpcsna^  and  the  scire  faeiae  AbefooR,  auui  embody  mA 
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a  statement  of  the  fiusts  as  wOl  abow  directly  and  certainly,  and  not  by 
mere  inference  only,  the  legal  ground  of  the  witneaa's  liability  to  the 
penalty  songht  to  be  enforced  against  him.  So,  a  scire  faeiat  reciting 
a  judgment  in  such  ease,  that  does  not  show  by  disdnct  averment,  or 
by  necessary  implication  from  the  paper  itself,  that  the  mbptsna  was 
execnted  five  days  before  the  term,  is  bad  on  demurrer.  Bitdon  Kncit 
TS.  M.  JSmUh,  244. 
1.  SciRB  Facias.  Corporation,  An  information  and  scire  facias  thereon 
against  a  corporation  seeking  a  forfeiture  of  its  franchises  for  a  non> 
compliance  with  its  charter,  must  aver  the  alleged  non-feasanee,  mis- 
feasance or  mcU feasance  to' have  been  wilful  on  the  part  of  the  cor- 
poration.    The  State  yn.  Columbia  and  Hampshire  T.  P.  CV.,  264. 

SEAL. 

See  Criminal  Law. 

SECONDARY  EVIDENCE. 

See  Eyidckcb. 

SBOURITY. 

Sbcuritt.  On  certiorari  bond.  When  released.  Securities  cannot  be 
held  liable  beyond  the  strict  letter  of  their  obligation :  Thus,  where  a 
defendant  in  a  judgment  before  a  magistrate,  brings  his  cause  Into  the 
circuit  court  by  certiorari^  upon  gixing  bond  and  security,  payable  to 
the  plaintiff,  and  the  latter  amends  the  warrant  while  the  cause  is  pend- 
ing in  the  circuit  court  by  snbstltuthig  another  name  as  plaintiff,  in 
lieu  of  his  own,  which  appears  in  the  original  papers  and  in  the  bond 
for  certiorari— isuch  amendment  releases  said  securities  from  all  liability 
upon  said  bond.  Phillips  and  Wiggins  ys.  Barrett  Wells^  164. 
See  Shkrift.  Guardian  and  Ward.  CHANCiRr  Pleading.  Costs. 
SETTLEMENT. 

See  Guardian  and  Ward. 
SHERIFF. 

1.  Sheriff.  Execution.  JhUy  of  outgoing  Sheriff.  The  officer  who  com- 
mences the  execution  of  a  writ  of  fieri  facias^  is  bound  to  finish  it. 
And  therefore,  if  he  have  levied  the  writ  on  the  goods  of  the  debtor, 
he  cannot  deliver  the  writ  and  the  goods  to  his  successor  in  discharge  of 
himself,  but  must  sell  the  goods,  and  make  proper  return  in  the  same 
manner,  as  if  his  office  had  continued.     Campbell^  Gov.^  use  of  Low  vs. 

Jesse   Cobb  et  ^.,  18. 

2.  Sams.  Same*...  Practice  where  fieri  facias  levicdy  and  no  sale  for  want 
of  bidders.  If  a  sheriff  make  return  that  goods  levied  upon  by  him  re- 
nudn  in  his  hands  for  want  of  bidders,  the  practice  is  to  issue  a  vendi- 
tioni  exponas.  But  the  sheriff  may  go  on  to  sell  without  this  writ,  and 
is  bound  to  do  so  in  reasonable  time.  After  reasonable  time  to  effect  a 
8ale>  the  sheriff  cannot  return  that  the  goods  remain  on  his  hands  for 
want  of  buyers;  if  a  sale  cannot  be  effected  for  a  full  price,  he  mmt 
seU  for  what  he  can  get.    Jb. 

8.    Sams.    IdabUHig  ef  Sheriff  U  securUies,    In  a  proceeding  against  a  sherilT 
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and  his  Beoorities,  it  appeared  that  the  sheriff  receired  a  writ  oijim/*' 
ciasy  and  levied  the  same  upon  the  debtor's  goods,  which  he  huled  lo 
sell  for  want  of  bidders,  making  return  thereof-Htnd  afterwards  an  otioi 
fieri  faciaa  was  issued,  upon  which  he  made  the  same  return,  soon  after 
which  the  goods  were  redelivered  to  the  debtor,  whereby  the  creditor  kwt 
the  benefit  of  his  recovery,  and  meanwhile  the  official  term  of  the  8he^ 
iff  expired,  and  he  was  re-elected  to  the  office,  givmg  a  new  set  of  se* 
curities:    Beld^  that  the  sureties  on  the  first  bond  were  alone  liable  ibr 
the  amount  of  the  delinquency.    lb, 
t,    Sbkritf.      When  hie  right  to  ofmmieeioM  aUoiche^     SxtarOom,    The 
commissions  given  by  statute  to  shenib  and  other  coUectiDg.  offioen  srs 
intended  as  compensation  for  serricea  actually  rendered:  the  officer  caa 
set  up  no  claim  4o  the    commissions    unless  the    services    be  rendered, 
and  if  they  be  demanded  and  received  by  him  before  the  services  ire 
performed,  he  subjects  himself  to  an  Indictment  for    extortion.    B.  M. 
Bamee  vs.  Wm,  Jackean^  416. 
1.    BHiBirr.     Me  liahilUy  for  failing  to  Uey  on  tUeputed  property  wUk- 
Ota  itUemnity.     Act  of  1820,  eA.  40,  §  2.     An  officer  la  not  MAe  ht 
faUing  or  refliaiiig   to   levy  upon   disputed    property,    or  for  £yllng  or 
omitting  to  sett  it  when  levied  upon^  unless  he  be  iadeninifiad.     And 
his  return  as  to  the  fSusts,  is  evidence  for  him,  to  be  considered  of  by 
the  jury  with  the  other  evidence  in  the  cause.    The  8taU^  for  the  ase, 
dsc.^  vs.  G,  if.  Sharp  et  al.,  615. 
S.    Sams.     Borne,     J>emtmd  of  indemmi^  not  neeeeearff.     The  act  of  18SS, 
ch.  40,  §  2,  was  intended  to  protect  an  officer  from  the  peril  of  a  dis- 
puted title  to  property,  suppoeed  to  be  liaUe  to  ezecnti<ni.     To  entitia 
him  to  that    protection  it  is    not  necessary  that   he  should  notify  tfao 
plaintiff  or  demand  the  indemnity.    Jb. 
See  EviDEKCi.    Illboal  Comtbact.    Hotioit. 

.arrus  op  debt. 

jBee  Statuti  or  Likitatioiis. 
gLANDER. 
1.    Si^ANDBB.     Character  of  imptUatiorif  to  render  worde  aetionabU.    Wheo 
a  charge  imputes  an  offence,  whether  a  crime   or  misdemeanor,  mvolv- 
ing  moral  turpitude,  and  for  which    an    indictment  or  presentment  will 
He,  then  the  words   that  impute  it  are  in  themselves  actionable.     Mo' 
Kinney^  /,«  dieeented,    Jamee  L.  vs.  Alexander  W.  Smith,  473. 
'2.    Same.      Some.     The  action  of  slander  wiU  lie,  for  word8  iropudog  lO" 
the  plaintiff  ihe  unlawful  selling  of  spirituous  liquors  to  a  shve.   lb, 
1.    Slandxh.      For  w>rd$  imputing  perjury.     Averment  cf  materiality  tebem 
the  charge  is  general.     In  an  action  of  slander  imputing  to  the  pluntiii; 
perjury  as  a  witness— if  the  charge  be  general,  as  that  "he  swore  a  lie,* 
it  is  not  necessary  ihat  there  be  an  express  averment  in  the  declaration  that 
the  testhnony  was  material  to  the  iss«ie.     Its  materiality  in  such  case  will 
be  presumed,  and  the  onue  will  be  upon  the  defendant  to  show  that  the  %e»^ 
timony  was  not  material     It  is  otherwise  when  the  charge  la  not  general, 
but  rdates  to  a  particuUr  fiust— in  such  case  the  msteriality  must  be  aver* 
xed  and  proved.    Bobert  Cannon  vs.  /.  B.  J^hUHpt,  IW. 
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8.  fiAMB.  StatemefU  <ff  eashrinde  faett^  whm  the  Wfrdi  do  n/ot  import 
Ugal  wUmder.  Act  of  1863»  ok.  158.  Wben  the  words  in  them- 
fldl^es  do  not  import  the  idea  of  legal'  slander,  the  extrinsic  fkcts  ne- 
ceflsaiy  to  give  laeaBing  and  efliwt  to  the  words  must  be  ftillj  and 
cleariy  stated.  These  AkIb  by  averment  beeome  incoiporated  with  the 
words  and  eonstitate  a  part  of  the  sbmderona  impntation.  So  where 
the  deoUiratkm  eharged  the  olteriag  of  words  impnting  peijury  to  the 
pUintiff— and  the  extritosic  ihcts  ayerred  were,  that  the  plaintifl;  as 
witness,  had  be«&  eiammed  upon  oath  in  a  ** certain  action  or  suit** 
against  certain  slaves,  commenced  by  **  States  warrant"  before  a  JfBtice 
of  the  peace,  it  does  not  appear  by  legal  inference  from  the  facts  so 
stated,  that  said  justice  had  jurisdiction  of  the  cause,  and  in  the  ab- 
sence of  direct  ATerment  to  that  elTect,  such  a  declaration  is  bad  on 
demurrer.  Such  a  defect  is  matter  of  substance,  that  goes  to  the 
rights  of  the  parties  and  the  merito  of  the  cause,  and  is  not  cured 
by  the  act  of  1862,  ch.  152,  which  abolishes  the  special  demurrer 
for  mere  matters  of  form.    Ih. 

8.  Samb.  When  defeetive  deeUtntian  emrod  hf  verdict.  Where  there  Is 
a  deieet  or  omission  in  the  deoUrstion,  that  must  be  fatal  on  general 
demurrer,  yet  if  the  iasne  joined  be  such  as  required  the  ftcts  defeo- 
tively  stated  or  omitted,  to  be  proYed  on  the  trial,  the  defect  or  omis- 
uon  is  cured  by  the    Terdict      lb. 

See  Costs. 
SPECIAL  ENTRY. 

See  Emtbt. 
flTATUTE. 

1.  Statutb.  Repeal.  When  it  trill  not  he  implied.  The  repeal  of  an  act  of 
the  legislature  cannot  be  implied  from  the  mere  fuct  that  some  of  the 
evili  provided  against  are  subsequently  removed.  Thus,  the  act  of  1847, 
ch.  Ill,  §  10,  requiring  the  sheriff  of  DeKalb  county  to  hold  certain  muni- 
cipal elections  on  a  designated  day  'In  each  and  every  year,**  and  fixing  a 
penalty  for  his  neglect  so  to  do,  is  not  repealed  by  the  general  law  of  1849, 
providing  for  the  holding  of  such  elections  at  any  other  times  than  those 
named  in  the  charter,  if  omitted  for  any  cause  to  be  held  on  the  charter  days, 
and  giving  validity  to  the  same.  In  the  absence  of  any  other  objection  the 
duty  of  the  sheriff  as  well  as  the  penalty  for  neglect  still  remain.  Mayor 
of  Alexandria  vs.  J.  L.  Dearmon^  104. 

2.  Sahe.  Conetitutional  law.  The  act  of  1847,  ch.  Ill,  §  10,  which  requires 
the  sheriff  of  DeKalb  county  to  hold  certain  municipal  elections  for  the  town 
of  Alexandria,  on  a  designated  day  in  "each  and  every  year,**  under  a  penal* 
ty  of  fifty  dollars  for  failure  so  to  do,  is  not  a  '*law  of  the  Und,"  in  the  senso 
of  the  constitution,  and  therefore  void.    lb, 

1.  Statutb.  Bides  for  the  conetruction  of.  The  words  of  the  statute  if  of 
common  use,  are  to  be  taken  in  their  natural  and  ordinary  sense,  without 
any  forced  or  subtle  construction  to  limit  or  extend  their  import;  but 
the  real  Intention,  when  accurately  ascertained,  will  always  prevail  over 
the  literal  sense  of  terms.    Thus,  a  thing  may  be  within  the  letter  of 
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the  statute,   and    yet  not    within  the  statote,  unleflB  it  be  within  the 

intention  of  the  maker.    The  St^Ue  ex  reL,  ¥».  Tk$  ClarUvUU  amd  M.  T. 

P.  Co.,  88. 

%,    Same.    Haw  certain  pMie  granti  are  to  be  eoneirued.     The  grant  of  a 

franchise,  such  as  a  turnpike  charter,  and  the  like,  is  to  be  stricdj  oon- 

strued,  and  nothing  passes  against  the  State  or  the  public  by  implicatioii. 

Thus,   the  privilege  granted   to  the  GlaiksWHe  and   Rnssehrille  tonipike 

company,  by  charter,  to  erect  a  toll  gate  within  two   miles  of  the  towB 

of  GUricsville,   is  construed  to  mesa  within  two  milea  of  said  town,  bat 

not  nearer.    Jb,  ' 

SrATOTs.     Cofietruetion  of.    The  salary  of  the  judge  of  the  criminal  oonrt 

of  Davidson  county  was  fixed  in  1842  at  one  thousand  dollar*  per  «»- 

num.     In  1847  the  duties  and  jurisdiction  of  said  officer  were  greatly 

enlarged  and  increased  by  statute,  and  by  the  same  act  his  salary  wm 

fixed  at  the  same  amount  as  that  of  the    circuit  judges  of   the  State. 

At  that  time  the  latter    officers  were  receiying  fifteen    hundred  doDaia 

per  annum  as  fixed  by  the  act  of  1885,  which  was  increased  by    the 

act  of  1864  to  eighteen  hundred  dollars.     Held:   That  the  judsreof  said 

criminal  court  was  entitled  to  the  salary  of  circuit  court  judges  as  fixed 

by  the  act  of  1854.    A.  B.  Oroeier,  CfomptroUer^  tb  7%e  StaU  Bx  BeL, 

410. 

STATUTE  OF   FRAUDS. 

See    Frauds,  Statuti  op.    Loah. 

STATUTES  CITED  AND  CONSTRUED. 


1786,  ch.  2,  §  2. 

Abatement, 

Pago    72 

1786,  ch.  14,  g  1, 

Same, 

ak 

1789,  ch.  87.  §  7, 

Same, 

ib. 

1861,  ch.  77,  §  8. 

Action  in  forma  pauperiB^ 

714 

1887,  ch.  6. 

*'        Debt  against  endorser, 

68 

1715,  ch.  27,  §  6. 

"        Debt  for  arrearages  of  rent, 

81 

1852,  ch.  152. 

Amendment, 

185 

It 

Same, 

260 

"         "         §  6. 

Same, 

492 

it            tl              u 

Same, 

696 

U              ii                  I 

Same, 

71 

1794,  ch.  1,  §  19. 

Attachment, 

162 

1848,  ch.  29,  §  1. 

Ssme. 

ib. 

1836,  ch.  48. 

Same, 

496 

1852,  ch.  187,  §  2. 

Bastardy,    Practice, 

216 

1822,  ch,  29. 

Same, 

ibb 

1827,  ch.  54. 

Chancery  Jurisdiction, 

S76 

1829,  ch.  35. 

Same, 

ib. 

43  Eliz.  ch.   4. 

Charitable  Uses, 

306 

1854,  ch.  82,  §12. 

Contested  Judicial  Election, 

60 

1852,  ch.  54. 

Contested  Constable's  Election, 

671 

1784,  ch.  22.  §  8. 

Conveyance  to  defeat  dower. 

644 

1788,  ch.  11,  §  4. 

Costs, 

SOS 

1794,  ch.  1,  §74. 

Same, 

490 

INDEX.  176 

STAVJTES  CITED  AND  CX>NSTRUEI>— OmHiHMd 

1842,  ch.  169,  §1.  Descent,  291 

4, 6,  W.  k  M.  ch.  24,  §  12.  DeTastavit,  668 

80  Char.  11,  §7.  &me,                   .  ib. 

1886,  ch.  26,  §  19.  DWorce,  496 

*•  Same,  716 

1842,  eh.  188,  g  1.  Same,  496 

Same,  716 

1829,  ch.  86.  Entry  and  Granli  68 

1882,  ch.  29.  Same,  674 

1886,  cha.  46,  48.  Same,  ib. 

1779,  ch.  4,  §  4.  Same,  676 

1783,  ch.  —  §  19.  Same,  694 

1787,  ch.  28.  Same,  tb. 

1819,  ch.  1.  Same,  696 

1842,  ch.  86.  Forcible  Entry  and  Detainer,  40 

1821,  ch.  14,  §  7.  Same,  ib. 

21  Jac.  1,  cb,   16.  Same,  41 

1821,  ch.  14,  §  3.  Same,  487 

1842,  ch.  86,  §  2.  Same,  ib. 

1821,  ch.  25,  §  2.  Fraudulent  Loans,  687 

1852,  ch.  174,  §  10.  Giving  Bpirituoua  liquors  to  slayes,  225 

1762,  ch.  6,  §  18.  Guardian  and  Ward,  620 

1825,  ch.  10,  §  1.  Husband  and  Wife,  186 

1844,  ch.  215,  §  11.  Indictment,  278 

1881,  ch.  90,  §7.  Lien  of  judgment,  666 

1846,  cb.  118,  §  8.  Mechanics'   Hen,  481 

1801,  ch.  16.  Motion,  182 

1809,  ch.  69.  Same,  ib. 

1860,  ch.  219.  Same,  ib. 

1854,  ch.  62,  §  1.  Same,  ib. 

1835,  ch.  19,  §  6.  Same,  608 

1794,  ch.  1,  §  2,  Penalty  against  witness,  244 

1848,  ch.  177.  Petition  of  discovery,  462 

1821,  ch.  47,  §  2.  Pretended  title^  664 
1862,  ch.  266.  Practice,  17 
1850,  ch.  141.  Same,  204 
1809,  ch.  49,  §  7.  Same,  604 
1794,  ch.  1,  §  26.  Same,  444 
1811,  ch.  114,  §  1.  Same,  ib. 
1789,  ch.  28.  Probate  and  Begistration,  612 
1881,  ch.  9,  §  10.  Same,  ib. 
1838,  ch.  47,  §  8.  Redemption,  .668 
1835,  ch.  26,  §  11.  Rights  of  creditor's  over  alimony,  228 
1827,  ch.  61,  §  2.  Sale  of  slaves  by  administrator,  468 
1829,  ch.  83.  Security  for  costs,  716 

1822,  cb.  42.  Same,  ib. 
1848,  ch.  62,  §  1.  Same,  lb. 
1716,  ch»  15,  §6.  Satute  of  Limitations,  204 
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1819,  ch.  28,  §1.  Same,                                           «  211 

1789,  eh.  28,  §  4.  Same,  850 

"      "     "      "  Same,  68S 

1801,  ch.  25.  Statute  of  Franda,  60S 

1844,  ch.  92,  §  1.  Tax  sates,  569 

1788,  ch.  14,  §  2.  Treapasa  by  akivea,  190 

1806,  ch.  82,  §  S.  Same,  ib. 

1839,  ch.  9,  g  2.  yeaue,  1ft 

STATUTE  OF  LIMITATIONS. 
Limitations.     Statute    of.      CnufiieHng  grant*.     Poueuory  title.      In    an 
action  of  trespass    qnare  datuum  frtgit^  involviDg  Uie  question  of  title 
between  the    parties,  both  of  whom    claimed    under    different  grants   a 
strip  of  land  common  to    both,    whereon  the    trespass    was    alleged    to 
hare  been  committed,  it  appeared   that    neither    party  liad    ever    held 
actual  occupation  of  the  precise  portion  of  the  debatable  land    injured, 
but  that  the  younger  grantee  had  held  actual  possession  of  a  part  thereof 
claiming  under  his  grant  and  to  .the  extent  of  its  boundaries  for  a  period 
more  than  seven  consecutiTe  years  prior  to  the  institution  of  the  suit, 
and  that  the  elder  grantee  had  never  had  actual  occupation  of  any  part 
of  the  debatable   Und.      Held:  That  the  titie  of  the  younger   » ran  tee 
to  the  whole  strip  was  by  yirtue  of  such  possession,  protected   by   the 
statute  of  limitations.    Tide,  Brywn  vs.  SlitgU^  Busbee's  Law  Rep.,  449. 
H  BrowrCi  heira  ts.  Fotter't  heira^  U.^  461.    Jacob  IVghman  et  al.  tb. 
W.   a  Baird,  Guardian,  196. 
1.   Limitations.   StattUe  of.   Life  estate  in  alane^  ddimed  hy  operation  of.   An 
adverse  claim  and  possession  of  a  skve  for  three  years,  in  order  to  vest 
the  titie  where  such  possession  has  been,  must  be  in  absolute  antago- 
nism to  the  claim  of  the  true  owner  to  the  full  extent  of   his  estate. 
Hence,  a  mere  life  estate  cannot  be  created  by  operation  of  the  stat- 
ute, against  the  acknowledged  owner  of  the  reversion,  from  whom   the 
possession  has  been  obtained.    Priacilla  Turner  vs.  Bumpier  Turner,  et 
v-v,   27. 
•9.    Adverse  possession.     What  it  is.    To  render  a  possession  of  property 
adverse,    there    must  be  an   occupation   and   claim  of  right  to  the  pro- 
perty— and  an    intent    fully  developed   by    words  or  actions,   to   ckim 
and  hold    against   the  true  owner.      Jb» 
Limitations.    Debt  for  arrearagee  of  rent.    Act  of  1715,  eh.  27,  §  6.    An 
action  of  debt  for  the  use  and   occupation  of  real  estate,   is  debt  for 
arrearages  of    rent  within  the  meaning  of  the  Act  of  1715,  eh.   87, 
§  6,  and  is  barred  after  three  years.    Joehua  Elder  vs.   O.  A.  ffenrg, 
AdmV,  &c.,  81. 
1.    Limitations.      Statute  of.      Relatee   to  the  form  of  action.      AeU  ef 
1860,  eh.  141,  and  1716,  eh.  27,  §  5.      By  the  act  of  1850,  ch.  141,  tiie 
common  law  rules  as  to  certain  actions  have  been  so  for  changed,  that  in 
all  cases  where    an  action    of  trespass  would  lie,  it  is  lawful  to  bring 
either  trespass,  or  trespass  onx  the  case,  at  the  election    of  the  partf. 
So,  in  an  action  of  trespass  on  the  case  for  personal  injuries,  the  de- 
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£  fendant  cannot  rely  upon  a  plea  of  the  statute  of  limitations  of  one  year, 

S)  as  in  trespass  vi  et  armu,  under  the  act  of    1*715,  ch.   27,  g  5.      The 

iS  limitation  depends  upon  the  form  of  the  action.    HUdon  £nott  ts.  Cw^ 

H  ningham^   204. 

^  1'    Limitation.    Statute  of.    Rule  of  eon$truetian.    The  various  statutes  of 

^  limitations  are  rigorous   rules,    the    enactment  of    which    public    poliey 

^  demanded.     While  it  is  the  duty  of  the  courts  to  enforce  them,  they 

^  are  not  bound  to  give  them  that  construction  which  will  operate  most 
prejudicially  to  those  whose  remedies  and  rights  are  to  be  forfeited  by 

t  them,   but  rliUier  in    fayor   of  the    right    which    in  all    such    cases  is 

,  .  imperiled.    Jothua  Elder^  Adm'r,  &c.  vs.  John  BradUy^  74?l, 

P^,  S.     Same.     Bame,    Computatwn  of    time.     Mule  ae.to.     WhsEO  ao  ad- 

^g  ministrator  or  executor  relies  upon  the  statute  of  limitations  of  two  or 

^  y  three  yearp,  as  the  case  may  be,  in  bar  of  a  creditor's  demand,  the  day 

^  upon  which  the  administrator  or  executor  qualified  must  be  excluded  in 

^  the  computation  of  time.    lb. 

P^  JUmitations.     Statute  of.      When  a  haink   note  is  barred  by.     An  ordi* 

i  s  nary  bank  note  payable  on  demand,  is  not  barred  until  after  six  yearn 

^x  -from  demand  and  refusal  at  the  counter  of  the  bank.      A  mere  suspen- 

:tn  sion  of  the  bank  is  not  equivalent  to  such  demand  and  refusaL    F.  db  M» 

if  a  Bank  of  MemphU  vs.  Joseph  White^  482. 

V  1.    Limitation.      Statute  of.     Administratora   and  Executore.     It  is  the 

^^  residence  of  the  persons  who  own  a  debt,  and  not  their  place  of  bu- 

siness   that  gives    sittu  to  the    debt     Thus,   where  a  cause  of  action 
accrued  to  a  firm  against  an  executor,  one  of  the  firm  resided  in  this 
^  State,  and  the  others  beyond  its  limits,  the  resident  -piartner  *  i^  barred  of 

t  his  remedy,  by  the  lapse  of  two  years,  and  as  the  .action  DMSt  be  in 

>  the  name  of  all,  it  being  on  a  joint  demand,  the  bar  of  this  one  must 

r  operate  as  a  bar  to   the  others.    R,  H.  <k  T.  H,  Allen  vs.  J.  O.  Farring- 

I  <ott,  et  al,  £x*rs..  626. 

'  SXATUTORY  BOND. 

Bee  OovsKANT. 
8TAY0R. 

1.  Stayor.  What  eonttitutes  a  valid  stay  of  execution.  The  law  pre- 
scribes several  modes  in  which  a  person  may  render  himself  liable  aa 
surety  for  the  stay  of  execution.  The  essence  of  the  thing  is  the  clearly 
manifested  intention  of  the  party  ta  become  bound  as  stayor  in  the  par- 
ticular case  on  the  one  hand,  and  the  acceptance  by  the  justice  of  such 
person  as  surety  for  the  stay  of  execution  on  the  other.  Thomas  Car* 
michael  vs.  Francis  Hawkins^  405. 

2.  Same.  Same.  Illustration  of  the  rule^  When  a  party  in  the  ab- 
sence of  the  justice  of  the  peace  wrote  his  name  as  stayor  opposite  Jk 
Judgment  in  said  justice's  docket,  and  the  justice  within  the  time  allowed 
for  staying  executions,  acquiesced  in  the  same  as  sufficient,  and  it  ap- 
peared from  the  party's  own  admission  afterwards,  that  he  intended  by 
the  act  to  render  himself  liable  on  that   ide«tical  judgment,  he  Is  not 
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ftUoired  to  escape  his  liabiUty  as  such  stayor  on  tbe  groond  of  informal- 
ity in  such  proceeding.    Jh. 

SUPREME  OOURT. 
See  Practioi. 

TAX  SALES. 

See  LuiD  Law. 

TECHNICAL  WORDS. 

See  CONTBACT. 

TENANTS  IN  COMMON. 

Sea  Sale  or  Land.     Trust  Estatss.    Ckavoirt  Jir&isoionOH. 

TENDER. 
2.  TsNDSB.  JSffeet  oft  upon  a  motion  against  delinquent  officer.  In  a 
proceeding  by  motion  against  an  officer  for  failure  to  return  an  execu- 
tion, a  tender  by  him  of  the  amount  thereof  after  notice  and  before 
Judgment,  Is  no  ground  of  defence  agunst  the  motion.  The  failure  to 
return  the  execution  according  to  law  fixes  the  liability  of  the  officer, 
which  cannot  be  discharged  by  a  tender.  W,  Coffin  et  al.  ts.  B,  OnUeh' 
eft  860. 

TESTAMENTARY  OAPAOITT. 
See  Will. 

TITLE  TO  PERSONALTY. 
See  Warranty. 

TITLE  TO  REALTY. 
See  Lahd  Law. 

TRESPASS. 
2.  Trbspass.  Action  of  may  he  maintained  against  each  of  seetred 
co-trespassers.  An  action  may  be  maintained  against  each  of  several  per- 
sons who  jointly  committed  a  trespass,  and  a  judgment  against  one  joint 
trespasser,  without  satisfaction,  is  no  bar  to  an  action  against  a  oo-trea- 
passer.  The  plaintiff  may  proceed  to  judgment  against  each  in  bis 
several  actions,  but  he  can  enforce  but  one  satisfaction  for  the  same 
injury  except  for  costs,  in  the  respecUve  cases,  which  he  may  enfbiee 
the  colIecUon  of  by  execution.  In  such  case  the  plaintiff  may  elect  hit 
satisfaction  either  out  of  the  most  solvent  of  the  parties— or  the  larger 
judgment — and  such  election  and  satis&etion  will  forever  preclude  him 
fVotn  proceeding  against  either  of  the  other  defendants.  Risihn  KnteU 
vs.  C.  P,  OunninghoMy  204. 

TROVER. 

See  ExKCUTORs  and  Admimistrators. 

TRUSTEE. 

See  DKBDSor  Trust. 

raUST  ESTATES. 
1.    Tritst    Eratrs.       When  the  doctrine   of  resuUing   trusU  does  mti 
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«jD)/y/y.  RiffkU  of  joint  owmts.  Chancery.  When  the  purchase  of 
land  by  twa  or  more  persons,  the  deed,  the  notes  for  the  considera- 
tion, the  mortgage  to  secure  them  and  the  possession  were  all  joint| 
the  parties  are  all  joint  owners,  without  regard  to  the  ikct  whether  the 
one  or  the  other  paid  more  or  less  of  the  price,  and  they  are  eqnaUj 
entitled  to  any  advantages  which  may  result  from  the  purchase,  in  the 
increase  of  the  value  of  the  land  or  otherwise.  In  such  case  the  doc- 
trine of  resulting  trusts  does  not  apply — ^but  nevertheless  m  the  adjust- 
ment of  accounts  between  themselves  the  matter  must  be  equalised,  and 
the  land,  or  the  proceeds,  if  sold,  would  be  held  bound  by  a  court  of 
equity  for  the  eicess  paid  by  either  above  his  own  proportion  of  the 
c<HDBideration.    Sarah  A.  B.  Gee  vs.  Ha$inah  M.  Gee,  896. 

1.  Trust  Estatks.  Tenants  in  common  hy  descent.  Their  rights.  Where 
the  estate  is  sold  to  discharge  an  incumbrance^  and  bought  by  a  co-ten" 
ant.  Tenants  in  common  by  descent,  occupy  a  confidential  relation  to- 
ward each  other  by  operation  of  law,  as  to  the  joint  property,  and 
the  same  reciprocal  duties  are  imposed,  as  if  a  joint  trust  were  created 
by  contract  between  them,  or  the  act  of  a  third  person;  and  their  mu- 
tual duties  and  obligations  to  sustain  and  protect  the  common  interest, 
will  be  vindicated  and  enforced  in  a  court  of  equity,  as  a  trust.  They 
cannot  assume  a  hostile  attitude  toward  each  other,  in  reference  to  the 
common  property.  So,  if  one  purchase  an  incumbrance  upon  the  estate, 
he  will  be  presumed  to  have  acted  for  all,  unless  the  contrary  clearly 
appear,  and  it  will  enure  to  the  common  benefit  of  all — ^but  the  others 
will  be  compelled  to  contribute  their  respective  proportione  of  the  con- 
sideration thereof    B.  l\sdale  et  al.  vs.  D.  Tisdale  et  al,  596. 

S.  Same.  Same.  Same.  Case  in  judgment.  Where  an  estate  In  landa, 
descended  to  several  as  tenants  in  common,  was  sold  under  a  decree 
of  the  chancery  court,  general  in  terms,  to  foreclose  a  mortgage  of  the 
ancestor,  and  bought  by  one  of  said  tenants  In  common,  who  discharg- 
ed the  mortgaged  debt  and  took  the  tide  in  himself  under  circumstauces 
tending  to  show  that  he  was  acting  for  all,  he  will  be  compelled  in 
equity  to  account  to  the  others  as  an  express  trustee,  unless  it  appear 
that  they  have  waived  or  surrendered  their  righto  in  some  manner  thai 
would  be  obligatory  upon  them.  ift. 
See  Chancirt  Jurisdiction. 

TWENTY  YEARS  POSSESSION. 

See  Lakd  Law. 
UNLAWFUL  DETAINER. 

Unlawful  Detainkr.  When  the  possession  becomes  unlawful.  Act  of 
1821,  eh.  14,  §8.  Both  parties  have  a  right  to  repudiate  a  parol  con- 
tract for  the  sale  of  land,  and  the  render  can  muntain  unlawful  detainer 
against  the  vendee  in  possesRion  under  such  contract,  after  the  posse- 
sion of  the  latter  becomes  unlauful.  Possession  in  such  ca^e,  becomes 
unlawful  only  from  the  time  of  demand,  or  notice  of  abandonment  on 
the  part  of  the  vender,  or  some  other  act  on  the  part  of  the  vendor 
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or  of  the  vendee  which  chaages  its  cbwaoter.  Such  etfes  are  not  witlmi 
the  purview  of  the  act  of  1842,  ch.  86,  §  B,  dispenaiag  with  other  no- 
tice than  the  aervioe  of  the  warrant  in  certain  casea.  VidSy  6  Terg., 
431.    2  iStoora,   60.     Meiga'  Dig,^  p.  967.    /.  8,  SulHwtn  tb.  M.  Jv4y,  487. 

UNREGISTERED  DEED. 
See  Deeds  of  Tru8t. 

TKNDOR  AND  PURCHASER. 
1.  Ybvdor  and  Pifrchabbb.  Xw9(  &f  ItmecfUMti.  Ohancery.  The  por- 
ehaser  of  slaTes  from  a  Tendor  against  whom  there  was  an  unsatisfied 
jadgment  at  the  time  in  the  dronit  oourt  of  the  ooaoty  where  said 
sale  and  delivery  was  nsade,  has  no  relief  in  equity  against  the  lieD  of 
the  execution  upon  said  Judgment — although  sooh  purchase  was  mads 
before  the  issuance  of  the  execution  upon  the  same, — ^for  a  valuable 
consideration,  and  with  no  knowledge  of  the  existence  of  said  lien. 
The  lien  in  such  case,  relates  baek  to  the  test  of  the  execution,  and 
a  demurrer  to  a  bill  filed  by  the  purchaser  for  perpetual  injunction  of 
the  sale  under  said  execution  was  properly  sustained.  £.  F,  Motdy 
vs.  Levi  Baker  et  al.,   862. 

VSNUE. 

See  GaiMiMAL  Law. 

VERDKJT. 

1.  Pkacticx.  Verdict  without  an  istue  void.  The  verdict  of  a  jury  with- 
out an  issue  to  try,  is  a  nullity,  and  affords  no  legal  authority  for  a  judg- 
ment thereon.  Thus,  in  an  action  of  debt  upon  a  bill  single,  commenced 
and  condocted  by  the  plaintifr  under  the  aet  of  1811,  ch.  114,  §  I ;  the  de- 
fendants plead  in  abatement,  that  the  writ  was  executed  upon  them  while 
attending  a  pulic  election,  to  which  ihe  plaintiff  ref Ked  without  exoepHon, 
traversiitg  the  truth  thereof,  ond  the  defendant  rejoined,  tendering  an  issue 
to  the  country.  A  jury  was  sworn  to  try  the  "issues  joined,**  and  thereopon 
the  pkfntlff  moved  to  quash  the  plea  in  abatement,  which  was  done,  and  the 

'  defendants  then  moved  to  non.  proM,  the  plaintiff  for  want  of  a  declarstion, 
which  motion  was  overruled,  and  thereupon  the  jury  rendered  a  vei*dtct  for 
the  plaintiff,  upon  which  the  court  gave  judgment.  Held,  that  the  joiy 
ought  to  have  been  discharged,  as  no  Issue  remained  for  tliem  to  try,  tind  the 
verdict  was  a  nullity,  as  well  as  the  judgment  thereon.  Joel  Mat(field  vs. 
Beech  ds  Hunter^  448. 
See  Criminal  Law. 

VESTED  REMAINDER. 

See  Will. 
VINDICTIVE  DAMAGES. 

See  CovBNAiiT. 

WAIVER. 

See  CRiMUfAi.  Law.     Practice.     Motion. 
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wabranty. 

8.  Wakrahtt.  Of  iUh  to  permmaUy,  Whm  it  eann&t  be  impliecL  The 
law  does  not  imply  a  warranty  of  title  to  personal  property  not  in  poe- 
session  of  the  yendor,  at  the  time  of  sale,  but  which  is  out  of  his 
poflsesdon  and  claimed  by  another.  In  such  case  the  warranty  most 
be  express,  it  cannot  be  implied.  The  vendor  may  in  a  proper  case, 
be  made  liable  for  fraud,  but  the  aetion  must  be  upon  that  ground,  not 
upon  a  contract  of  warranty  implied.  John  H,  8eaU  ts.  J).  D,  Him 
et  aL   192. 

See  Principal  asd  Aorht.     Etidihci. 

WILL. 
1.    Will.     Wliere  a  life  entaU  is  crMted,  with  several  and  vested  remainder 
to  testator^s  children.    Where  an  estate  is  given  to  A  for  life,  with  a 
several  and  vested  interest  in  remainder  to  her  children,  each  of  the 
children  has  a  transmissible  interest,  and  upon  the  death  of  either,  pend- 
ing the  tife  estate,  such  interest  will  go  to  his  heir  or  representative 
according  as  the  estate  is  real  or  personal,  provided  there  be  no  words 
of  survivorship  which  show  the  intention  to  be,  that  the  children  living 
at  the  death  of  the  tenant  for  life,  shall  take  the   entve  estate.     B.   O. 
Bridgewaier  et  aL  vs.  F.  H.  Gordon  et  al.,  5. 
8.    Same.    Cfmstnustion,    ^e  law  ^vors  the  vesting  of  estates,  and  there  is  no 
inconsistency  between  Uie  present  right  and  the  future  use.    So  where 
the  testator  gave  his  estate  to  his  wife  for  life  or  widowhood,  with  pro^ 
vision  for  advancements  to  his  children,  and  directed  that  the  whole  be 
equally  divided  between  the  children,  share  and  share  alike,  at  the^  ter- 
mination of  the  particular  estate,  it  is  clear  that  the   interest  in  remain- 
der vested  at  the  death  of  the  testator  when  the  will  took  effect,  to  be 
enjoyed  in  possession  at  the  termination  of  the  life  estate,  and  that  the 
children  take  a  several  interest  in  remainder,  as  tenants  in  common.    lb, 
1.    Will.       Construction   of,     A  testator,   by    his  will,  disposiDg  of  real 
and  personal  property,  directed  that  his  wife  and  nephew  should  live  on 
his  fivm,  and  that  a  female  relative  of  his  wife  should  remain  in  the 
ikmily  without  paying  board :    That  in  the  event  of  his  wife's  maniage, 
she  was  to  take  one-half  of  his  estate  and  the  remafaider  to  go  to  hia 
lawful   heirs;  and  in  the  event  of  his  wife's  death,  then  the  female  re- 
lation aforesaid  was  to  have  a  legacy  of  |500  out  of  his  wife's  portion^ 
and  in  a  distinct  clause  providing  that  the  nephew  aforesaid  should  have 
$8,000  of  his  estate  upon  his  attaining   his  majority.      Held:  That  the 
widow  was  entitled  to  a  life  estate,  and  the  usufruct  of  the  lands,  slaves 
and  stock  during  her  widowhood — subject  to  the  specific  legacy  to  the 
nephew  upon  his  arriving  at  age — and  in  the  event  she  should  not  mar* 
ry  again  the  testator  died  intestate  as  to  the  remainder;  but  in  the  event 
of  her  second  marriage,  she  was  entitled  to  an  absolute  estate  in  half 
of  the  whole,  exclusive  of  the  legacy  to  the  nephew,  which  latter  waa 
to  be  deducted  from  the  aggregate  fund  before  division:      That  the  be- 
quest to  the  nephew  was  unconditional  and  vested,  to  be  paid  out  of 
the  estate  upon  his  arrival  at  full  age,  or  to  his  representatives  at  the 
time  indicated,  if  he  died  before  that  time:     And  that  the  legacy  to  the 
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and  his  secorittefly  it  appeared  that  the  sheriff  received  a  wiU  of  JUri  /«- 
eidty  and  levied  the  same  npon  the  debior'B  goods,  which  he  failed  to 
sell  for  want  of  bidders,  making  return  thereof—- and  afterwards  aa  alia§ 
fieri  facias  was  issued,  upon  which  he  made  the  same  retam,  soon  a&er 
which  the  goods  were  redelivered  to  the  debtor,  whereby  the  creditor  lost 
the  benefit  of  his  recovery,  and  meanwhile  the  official  term  of  the  sher- 
iff expired,  and  he  was  re-elected  to  the  office,  giving  a  new  set  of  8e> 
curities:  Heldy  that  the  sureties  on  the  first  bond  were  alone  liable  ibr 
the  amount  of  the  delinquency.  lb. 
t.  SHXRinr*  When  hie  right  to  commieeione  otUuhn.  Extortion.  The 
commissions  given  by  statute  to  shetiiSB  and  other  odlecting  officeim  are 
intended  as  compensation  for  services  actually  rendered:  the  officer  can 
set  up  no  claim  4o  the  commissions  unless  the  services  be  rendered, 
and  if  they  be  demanded  and  received  by  him  before  the  services  are 
performed,  he  subjects  himself  to  aa  indictment  fbr  extortion.  B.  M. 
£amet  vs.  Wm.  Jaekeon^  416. 

1.  SHKBinr.  Bie  liability  for  failing  to  levy  on  dieputed  property  wUk- 
cut  indernnity.  Act  of  1825,  eA.  40,  g  2.  An  officer  is  not  liable  Ibr 
failing  or  refusing:  to  levy  upon  disputed  property,  or  for  frUiiig  « 
omitting  to  seU  it  whoa  levied  npoa,  uidesB  he  be  indemnified.  And 
bis  return  aa  to  the  &etB,  is  evidenoe  for  him,  to  be  oonsideredof  by 
the  jury  with  the  other  evideaoe  in  the  cause.  The  State^  for  the  use, 
die,,  vs.  G.  M.  Shetrp  et  al.,  615. 

2.  Baxb.  8wne,  Demand  of  indemnity  nM  neceeeary.  The  act  of  1825, 
ch.  40,  §  2,  was  iatended  to  protect  an  officer  from  the  peril  of  a  dis- 
puted title  to  property,  supposed  to  be  liable  to  execution.  To  entide 
him  to  that  protectaoo  it  is  not  necessary  that  be  should  notify  die 
plaintiff  or  demand  the*  indemnity.-   Jb. 

See  EviDENCB.    Illkoal  Coktbact.    Motzoh". 
/fllTUS  OF  DEBT. 

Bee  Statute  or  Limitations. 
jSLAi^DER. 

1.    Si^AMDEB.     Character  of  imputation,  to  render  words  axiionahU.    When 
a  charge  imputes  an  offence,  whether  a  crime   or  misdemeanor,  inv(^« 
log  moral  turpitude,  and  for  which    an    indictment  or  presentment  wHI 
lie,  thea  the  words   that  impute  it  are  in  themselves  actionable.      M^ 
Kinney,  /^  dissented,    James  L.  vs.  Alexander  W.  Smith,  478. 
•  2.    Same.      Same.     The  action  of  slander  will  He,  for  wordU  imputing  tv 
the  plaintiff  Abe  unlawful  selling  of  sphituous  liquors  to  a  dhve.    Ih. 
1.    Slamdeb.      Mr  words  imptOing  perjury.     Averment  of  materiality  wkem 
the  charge  is  gmeral.     In  an  action  of  slander  imputing  to  the  plaintiS; 
pegury  as  a  witness—if  the  charge  be  general,  as  that  "he  swore  a  lic,"^ 
it  is  not  necessary  ihat  there  be  an  express  averment  in  the  declaration  that 
the  testimony  was  material  to  the  iss^ie.     Its  materiality  in  such  caae  wiD 
be  presumed,  and  the  ^mus  will  be  upon  the  defendant  to  show  tliat  the  tea^ 
timony  was  not  material.     It  is  otherwise  when  the  charge  Is  not  general, 
but  reUtes  to  a  particular  fiust— in  such  case  the  materiality  must  be  aver- 
ted and  proved.    Robert  Cannon  vs.  /.  B..PkiUip9,  185. 
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2.  flAMa  SUUemetU  &f  eaririiuie  faeiB^  %sh€n  the  tdordi  do  not  import 
Uffol  $imnder,  Aet  of  1858,  ok.  152.  When  the  words  In  them- 
wlTes  do  not  import  the  idea  of  legal  slander,  the  extrinsic  fiicts  ne- 
ceaaary  to  give  meaning  and  eiKaot  to  the  words  must  be  folly  aJid 
clearly  stated.  Theae  ft^tB  by  averment  become  incorporated  with  the 
wofds  and  eoaalitvte  a  part  of  the  alanderons  imputation.  So  where 
the  dedaration  eharged  the  otteiing  of  words  imputing  peijury  to  the 
pUintiff-Huid  the  extrinric  ihcts  averred  were,  that  the  plaintHf,  as 
witness,  had  been  examined  upon  eath  in  a  ^* certain  actioQ  or  suit** 
against  certain  slaves,  commenced  by  '*  States  warrant**  before  a  Justice 
of  the  peace,  it  does  not  appear  by  legal  inference  from  the  facts  so 
stated,  that  said  justice  had  jurisdiction  of  the  cause,  and  in  the  ab- 
sence of  direct  averment  to  that  effect,  such  a  declaration  is  bad  on 
demurrer.  Such  a  defect  is  matter  of  substance,  that  goes  to  the 
rights  of  the  parties  and  the  merits  of  the  cause,  and  is  not  cured 
by  the  act  of  1852,  ch.  152,  which  abolishes  the  special  demurrer 
for  mere  matters  of  form.    lb. 

8.  Samk.  When  drfective  deeiomtion  ewrtd  by  verdiet.  Where  there  is 
a  defect  or  omission  in  the  dedaration,  that  must  be  fatal  on  general 
demurrer,  yet  if  the  issue  joined  be  such  as  required  the  6cts  defec- 
tively stated  or  omitted,  to  be  proved  on  the  trial,  the  defect  or  omis- 
sion is  cured  by  the    verdict      lb. 

See  Costs. 
SPECIAL  ENTRY. 

See  Entry. 
OTATUTB. 

1.  Statute.  Repeal.  When  it  vAll  not  be  implied.  The  repeal  of  an  act  of 
the  legislature  cannot  be  implied  from  the  mere  fact  that  some  of  the 
evils  provided  against  are  subsequently  removed.  Thus,  the  act  of  1847, 
ch.  Ill,  §  10,  requiring  the  sheriff  of  DeKalb  county  to  hold  certain  muni- 
cipal elections  on  a  designated  day  *'In  each  and  every  year,**  and  fixing  a 
penalty  for  his  neglect  so  to  do,  is  not  repealed  by  the  general  law  of  1849, 
providing  for  the  holding  of  such  elections  at  any  other  times  than  those 
named  in  the  charter,  if  omitted  for  any  cause  to  be  held  on  the  charter  days, 
and  giving  validity  to  the  same.  In  the  absence  of  any  other  objection  the 
duty  of  the  sheriff  as  well  as  the  penalty  for  neglect  sdll  remain.  Mayor 
of  Alexandria  vs.  /.  L.  Dearmon^  104. 

2.  Same.  Conttitutional  law.  The  act  of  1847,  ch.  Ill,  §  10,  which  requires 
the  sheriff  of  DeKalb  county  to  hold  certain  munidpal  elections  for  the  town 
of  Alexandria,  on  a  designated  day  in  "each  and  every  year,**  under  a  penal* 
ty  of  fifty  dollars  for  failure  so  to  do,  is  not  a  "law  of  the  Uind,**  in  the  sense 
of  the  constitution,  and  therefore  void.    lb, 

1.  Statute.  Rules  for  the  conttruction  of.  The  words  of  the  statute  if  of 
common  use,  are  to  be  taken  in  their  natural  and  ordinary  sense,  without 
any  forced  or  subtle  construction  to  limit  or  extend  their  import;  but 
the  real  intention,  when  accurately  asc*ertained,  will  always  prevail  over 
the  literal  sense  of  terms.    Thus,  a  thing  may  be  within  the  letter   of 
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